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THE    RIGHT     HONODRApLE 

JAMES,  LORD  VISCOUNT  LIFFORD, 
OF    LI  F  FORD, 

LORD     HIGH     CHANCELLOR 

OF 

IRELAND. 

MY    LORD, 

W  ITH  my  moft  humble  dtity  I  prefent  to  your 
Lordfliip  thefe  Reports,  the  fruit  of  that  diligence 
which  firft  introduced  me  to  the  honour  of  your 
Lordfhip's  proteftion. 

The  recent  unanimous  teftimony  of  the  afiedlion 
of  the  Irifh  Bar,  to  our  loved  and  refpefted  Chan- 
cellor, would  jufHfy  the  warmeft  encomiunj  of 
an  Individual,  who,  in  that  moment,  felt  the  live- 
Heft  tranfport  of  gratitude,  could  any  Individual 
appropriate  your  Lordfhip's  praife,  when  the  united 
Voicfe  of  Ireland,  declares  that,  whilft  Integrity,  Learn- 
ing and  Affability,  Ihall  be  eftimable  in  the  highcft 
feat  of  Juftice,  Honos  nomenque  fuum  laudefquf 
manebunt. 

Suffer  me,  however,  my  Lord,  to  confider  myfelfi 
in  particular, 

Your  Lordfhip'g 

Dub E IK,        Moft  obliged,  and  obedient  Servant, 

»8thj«n..789.  RICHARD  COLLES. 
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PR  E  F   ACE. 


1  HE  Editor  of  the  late  Reports  of  Cafes  adjudgj^' 
m  Parliament,  laments  in  his  Preface  thht  he  was 'not 
able  to  procure  any  of  the  cafes  prior  to  the  year  tyo^V 
many  of  "which  were  faid  to  be  of  great  weight  ahd-  ^ot)r 
fequence :  The  greater  number  of  thefe  cafes  are  ito>f/*'^ 
offered  to  the  profeffion.  The  ufefulnefs;  of  this  pub1i!i^-» 
cation  cannot  be  doubted.  It  remains  only  to  fatfefy* 
the  Reader  how  thefe  cafes,  which  could  not  be  procured* 
in  England,  happenied  to  be  prefcrved  in  Ireland,  and*  to : 
evidence  the  authenticity  of  thefe  repom/  ; 

The  late  Reverend  Mr.  Siuari  Lynch^  about  a  yea-r 
ago,  handed  to  the  Editor  two  folio  martufcript  volumes, > 
of  cafes  adjudged  in  patliament,  traiifcribed  with  great 
neatnefs  and  corredtnefs,  which  he  affiir^d- the  Editor' 
were  the  colledion  of  a  Right  HonbWble- and  learned 
feronct,  fome  time  retired  from  the  Bar  in  Ireland*. 
Thefe  volumes  the  Editor  read  vnth  gteat  a/ttentibn,  and 
found  amongft  them  many  of  the  cafes  already  reported, 
by   Shower    and   Bfownty  which,  upon  peirufal,  agreed' 
with  the  printed  reports  of  thofc   cafes:    This    lefoi 
him  no  room   to  queftion  the  fidelity  of  the  other  cO'^- 
pies:    Some  few   others  he  feledted  from  the  printed 
coUedrion  of  the  late  tVilliam  Harnvard^  Efq.  which  were 
with  great  kindnefs  lent  him  by  a  gentleman  bf  great' 
learning,  who,  though  many  years  retired  from  the  Bar, 
exprefled  his  defire  of  being  ferviceable  to  the  profeffion*. 

The  method  in  which  this  work  is  purfued,  is  not  ex- 
aftly  that  adopted  by  Mr.  Browne :  A  fair  and  full  report 
of  each  cafe  is  collefted  from  the  cafes  at  large  on  either 
fide,  not  apcording  to  the  imagination  of  the  author,  but 
from  each  party's  own  ftatement ;  f^atfts  are  ftated  from 

A  ?  th^ 

*  Sir  Lucius  O^Brien.  t  Robirt  fhorpe,  Efq. 
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the  cafe  of  the  re(pondcnt,  wherever  it  hath  been  found 
to  vary  from  the  appellants*  ftatement ;  othcrwifc,  the 
judgment  of  the  Li>rds  being  general,  it  muft  be  dif- 
ficult in  fome  inftances  to  reconcile  the  judgment  with 
the  cafe^  as  ftated  at  one  fide  only ;  in  .a  few  inftailces, 
the  eafe  of  one  party  is  wanting  in  the  coUcdkion  from 
which  this  volume  is  compofed  ;  thefe  inftances  are  faith- 
fiiUy  adverted  to,  and  the  deficiency  in  fome  meafure  fup- 
plied;  the  Reasons  of  each  party  here  make  part  of  the 
refpedKve  cafe,  the  names  of  the  counfel  who  figned  the 
cafes  arc  inferted  in  the  margin  at  the  foot,  of  each  cafe, 
together  with  the  final  determination  of  the  cafe  as  it  ap- 
pears in  the  journals  of-thchoufe,  with  the  exaft  dateofeach; 
theilate  of  ^the  procefs  of  the  caufe  before  the  Lords  ia 
catafuUy  adcled ;  and  a  correct  reference  to  the  Volume  and 
pages  of  the  journals ;  corrcft  marginal  f  cferencesarc  alfo» 
made  to  the  feveral  books  wherein  each  cafe  hath  been  rc^^ 
ported,  abridged,  or  cited ;  a  table  of  the  principal  matters 
is  added ;  and  a  corrcft  ope  prefixed,  of  the  names  of  the* 
cafes ;  but  though  there  be  in  this  colledtion  many  new 
CASES,  the  editor  hath  not  diftinguifted  theft  by  airjr 
charaft^r,  the  late  edition  of  the  Meffrtorium,  Juriiicum 
rendering  fuch  a  diftin<S!lion  an  eafy  entertainment  to 
every  reader ;  this  vohimc  fills  up  in  a  very  great  mca^ 
fure  the  chafm  between  Shower  and  Brown-:   It  however 
appears  from  the  journals  and  from  our  books  of  report^ 
that  a  great  number  of  other  cafes  have  received  the  final 
judgment  of  the  Lords  in  that  period,  which  have  not  )ret 
heeil  publiftied :    The  prefent  volume  contains  a  few 
^^^^cafcs,  fubfequent  to  the  period  at  which  Brown  commences,' 
lOid.the  editor  hath  collected  near  'zoo  more,  among  a 
few  volumes  of  printed  cafes,  which  be  hath  been  favour-  * 
cd  with  but  at  periods,  too  diftint  from  each  other,  and 
from  the  prefent,  to  form  a  part  of  this  publication. 
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C      A      S      E      S 

HEARD    ANP    DETERMINE^ 
IN     T  HB 

I>f8i|  court  of  parliament, 


George  Horner^  Thomas  BearCj  Efqrs. 
and  others,  Truftecs  of  ff^arwick 
Bawffield^  Efq.  dec«afed,  for  Pay- 
ment of  his  pebts  and  Leveies, 
and  of  the  Debts  and  legacies  of  ^Petitioners. 
Henry  Rogers^  Efq.  deceafed^.and 
Sir  CappUfton  JVarvnckBampfield, 
Bart,  and  John  Bampfield^  both 
Infants,  /         , 

Alexander  Popham^  Efq.  *        Refpondent* 

i8th  January^  i697» 

THIS  was  a  cafe  different  from  tlie  ordinary  pro-  Cafe  i» 
ceedings  upofi  appeals  in  Parliament.  It  was  a  pe- 
tition to  the  Lords,  for  leave  to  proceed  on  bill  of  re- 
ydtvr  and  teverfal,  brought  by  the  Petitioners  againfl:  a 
decree  of  the  Court  of  Chancery.  And  the  csfe  made 
by  the  Petition  was  as  follows : 

Henry  Rogers ^  in  Maj^  i<S72>  devifed  his  cftate  to 
War'wick  Bampjicld^  ana  others,  for  payment  of  his 

B  debt 


a  Cafe0  in  parliament 

/      " "  ■  » debts  and  legacies,  which  amounted  to  i6,eooL  and 
1^97*    devifed  the  iurplus  of  his  eilate  to  Alexander  Pcpham 

^      ^  for  life,  remainder  to  ,^11  Us  fons  in  tail  mak,  upon  this 

exprefs  condition,  that  if  Alexander  (hould  die  without 
iffue  male,  or  if  Sir.  Francis  Popham  his  father  fhould 
not,  in  his  iife-time,  iettle  twp  parts  m  three  of  the 
eftate,  which  was  fetded  on  Sir  Francis  on  his  marriage, 
on  faid  Alexander  and  his  heirs  jmale,  then  in  default  of 
fuch  fettlement,  teftator  devifed  part  of  his  eftate  to 
Warwick  BampJUld  and  his  heirs,  and  the  reiidue  to 
others,  all  as  near  of  iun  to  teftator  as  Alexander  was: 
and  though  no  fuch  fettlement  executed,  though  re-* 
quefted  and  fued  in  Chancery  to  do  fo,  yet  Alexander, 
after  his  father's  death,  brought  ^  bill  in  Chancery  to  be 
decreed  to  the  eftate  devifed,  and  to  an  account  of  the 
profits,  fuggefting  that  his  father  had  fettled  aci  equiva- 
'58  '^^^  oaihim,  and  on  the  hearing  of  that  caufe,  the  court 

J  y '  decreed  an  inquiry  by  the  Mafter,  whether  fuch  equiva*- 
-Q^       '    lent  were  fettled  or  not,  and  further  dircfted  the  truftees 

to  account  with  Alexander  for  the  profits. 
2d    June, 

Lords  In  Juncy  1 685,  Bampfield  appealed  to  the  Lords  from 

JpuFiials,  that  decree,  complaining  that  fuch  account  was  decreed 
vol.  14.  p.  tQ  Popham  before  it  appeared  that  fuch  equivalent 
*7-  was  fettled:   to  this  appeal,  Mr.  Popham^  vol  the  fame 

month,  put  in  his  anfwer ;   after  which  that  Parliament 
was  prorogued,  and  no  other  Parliament  was  held  till 
Popham      1^89  J  notwithftanding  which  proceedings  before  the 
sLwdBamp'  Lords^  the  Court  of  Chancery  proceeded  in  the  caufe, 
field.  and  on  the  firft  of  July,  t688,  the  Mafter  reported 

The  Par-  that  legacies  of  Rogers,  to  a  confiderable  amount,  re- 
li<>ment  mained  unpaid,  and  in  order  to  (hew  that  Sir  Francis 
being  pro-  Popham  had  fettled  an  equivalent,  the  Mafter  valued  the 
rogued,  eftate  of  Sir  Francis,  which  had  come  to  Alexander^  at 
DToc^Yin  ^^^^^y  y^^*"^  purchafe,  though  he  was  only  tenant  for 
the  ac-  ^^^^  thereof  under  his  father's  will,  and  did  not  report 
count  in  debts  and  legacies  of  ^\x  Francis ^^  though  to  a  great  ya- , 
this  Court  lue,  and  chargeable  on  that  eftate,  but  in  this  maphcr 
notwich-  reported  that  Sir  Francis'  had  left  an  equivalent  to  his 
(landing  fon  Alexander.  To  this  report  exceptions  were  taken  5 
the  ap-  but  7th  December,  1686,  the  report  was  cotrfirmed  5 
P^?|*  and  2^h  February,  1687,  on  Bampfield' s  petition j  ftat- 

I  Vern.  jjjg  ^^^^  ^j^g  maQQer  and  quality  of  the  fettlement  was 
^"^^  not  certified  by  the  Mafter,  purluant  to  an  order  of  the 

third  day  of  July,:  i6%i,  i\ie  Co^rt  difoharged -that 
order." 
>  The 


Cafe^  in  parliament 

The  caofe  upon  the  appeal  was  heard  firft  ^isly,  i6tgt  < 
and  the  appeal  difmifled,  and  notwithftandmg  fuch  re- 
port concerning  the  equivalent  or  any  other  of  the  fubfe-  * 
quent  proceedings  were  not,  nor  could  be^  in  judgment  ^    ^'  . 
before  the  Lords  on  that  appeal;  ytt Popbam  infiftcd,  ^g"/"'**^* 
that  ti^e  Petitioners  were  concluded  frpm  controverdng 
the  fuppofed  equivalent;  and  from  cramming  into  the 
particulars  thereof;  alledging  that  fuch  report  was  made 
hdFore  die  caufe  was  heard  upon  the  appeal,  whereas  the  ^ 

Petitioners  contended  that  that  report  could  never  be  ia 
judgment  before  the  Lords  on  the  hearing  of  fuch  apped^ 
the  iame  beiqg  made  thirteen  months  amr  the  appeal. 

Bampjield,  tha  only  furriving  traflee  a^d  executor  of 
Rogers,  on  the  1 8th  July,  1693,  filed  a  bill  in  the 
Court  of  Chancery,  to  review  and  teverie  the  proceed- 
ings had  in  that  Court,  fublequent  to  the  appeal,  and 
affigned  divers  errors  therein;  and  Pcfbam,  on  the 
29th  July,  1693,  obtained  an  order  to  difinifs  the  bill 
of  review  with  exemplary  cofts,  unlefs  caufe  in  MichaeU 
mas  term  following,  fuggeffing  that  the  matters  affigned 
for  errors  had  been  heard,  and  4n  judgment  before, 
and  fettled  by  the  Lords:  and  i.^x\i\OB^er,  1693, 
on  Bampjieldh  (hewing  cauie  againft  that  order,  it  fully 
appeared  to  the  Court  of,  Chancery*  that  the  errors  fb 
affigned,  never  were,  nor  could  be,  in  judgment  before 
the  Lords,  thefe  errors  not  having  been  complained  of 
in  the  appeal,  nor  infifted  pn  in  the  anfwer  thereto :  yet. 

In  December y  1 693 ,  Pbpham  peddoned  the  Lords>fiiggeft-      «  ^ 
ing  that  the  Court  of  Chancery  had  proceeded  to  examine  l^'^s    * 
into  and  reverie  a  decree  (etiled  by  the  Lords,  and  would  journals 
thereby  draw  thdr  Lordihips'  order  into  examination  in  xv.  328/ 
Chancery,  and  a  committee  was  appointed  thereupon  331,  3  j^. 
to  confider  of  the  caufe  and  proceedings  therein,  and 
report  what  was  fit  to  be  done :  and  on  3d  Jafiu-^ 
ary,  1 693,  the  committee  reported.  That  there  not  ap* 
pearing  to  have  been  any  proceedings  in  the  Court  of 
Chancery  on  the  maaers  determined  by  the  Lords,  no- 
thing needed  to  be^  done  therein ;  to  which  xeport  tlie 
Houfe  agreed.    After  which  Popham  pleaded  thefe  pro- 
ceedings, apd  Bampfield  replied',  and  before  any  further 
proceedings,  Bampjie/d  died'^  having  pre vioully  conveyed 
his  eftate  to  Petitioners  the  truftees,  firft,  for  payment 
of  his  debts  and  legacies,  and  afterwards  for  petitioner 
Sir  C  VTarnvick  Bampfield,  and  his  iUue^mak;  remain- 

B  2  der 
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(]er  to  {petitioner  Join  Bmnpfitld,  and  his  ilTue  malcj 
and  by  bis  will  confirmed  fuch.  icttlement. 

In  Eajler  term,  t6^$^  pctidohers  exhibited  a  bill  of 
revivor,  in  natuix  of  a  bdl  of  review,  to  review  and  re« 
^ve  thefe  proceedings.  Tiiis  bill  Popbam  anfwered» 
and  examined  witnefles  to  ..prove  that  the  report  and 
matters  fubfequeot  to  the  appeal^  ^ere  read  and  in  judg- 
ment before,  and  fettled  by  the  Lords;  but  petidoner« 
inlifted>  that  though  it  fiiould  be  admitted  that  the  re<« 
port  had  been  xead,>  yet  it  could  not  have  been  in  judg«* 
ment,  as  havmgbeen  made  fubfirquent  to  the  appeal  and 
anfwer}  and  petitioners  alledged,  that  Popbam  had  infifted 
on  the  fame  matter,  by  lyay  of  plea  in  Chancery,  which 
had  been  ruled  againft  htm  there,  when  infifted  on  by 
w^y  of  motion,  and  likewife  ruled  agamft  him  by  the 
Lords  when  infifted  on  by  his  petition^ 

And  petitioners,  fuggefted,  that  being  but  truftees 
for  infants  and  debts,  they  were  adviied  it  was  not  &fe 
to  proceed  without  the  Lords  direftioiis,  which  they 
therefore  prayed,  and  that  they  might  have  leave  to 
proceed  on  the  bill  of  review. 

The  refpondent  Popbam^  by  his  aniwer  to  this  peti- 
tion, (hewed  that  Sir  i^r/f/iW/,  his  father,  in  1668^  mar- 
ried Helena f  the  niece  and  heir  of  Henry  Rogers^  with 
l}is  confeat;  and  that  he  and  Alexander  Popbam^  the 
refpondcnt*s  grandfather,  with  the  approbation  of  Ro- 
gerSf  made  a.fettlement  of  a  great  part  of  their  eftate 
fubjed):  to  the  debts  of  Alexander  the  grandfather  j 
that  Helena,  died  in  ^6^ly  leaving  refpondent,  her 
only  fon ;  that  S>X£,  Franets  contracted  fbme  d^ts,  to 
provide  for  which,  he,  after  his  wife's  death,  fuf- 
fcrcd  a  common  recovery  jof  all  or  great  part  of  the 
fettled  eftate,  and  that  Mr.  Rogers,  fearing  fab  extrava- 
gance might  difinherit  refpondent,  who  was  then  but 
about  a  year  old,  he,  Rogers,  merely  to.preierve  Sir 
Franet/s  eftate  for  refpondent,  in  1673  made  his  will, 
which  is,  neceflarily,  fet  out  more  at  large  dianin  the- 
petition)  vl2»  he  devifed  his  eftate  to  the  truftees 
in  truft  'f  ia  the  firft  place,  to  raiie  money  to  pay.  his 
debts  and  legacies,  and  that,  after  that  performed,  they 
fhould  ftand  feized  in  truft  to  the  ufe  of  the 
r^ipondeat  for  life,  remainder  to  his  iirft  and  other  fons 
in  tdil  mal^     And  by  »  fubiequent  fubftantive  daufe 

in 


caff0  in  parliament* 

in  the  will,-  declared,  that  if  reffxmdent  died  before^ 
t)veQty-one,  without  heir  male,  then  the  truft  limited  to  ^697. 
refpofl^ent,  to  be  vdd ;  and  in  cafe  Sir  Francis  Popham  -  - 
Ihould  not,  on  reqoeft  of  the  ttufteb;  convey  and  fettle 
on  refpondent  and  his  heirs  male,  two  full  parts  in  three 
of  all  the  eftate  fettled  by  Alexander  the  grandfather 
on  the  marriage  of  Sir  Francis  j  that  refpondent  ihould 
then  have  no  benefit  of  faid  devife,  but  that  the  fame 
ihould  be  v^d :  and  that  after  refnfal  by  Sir  Francis 
to  make  fuch  fettlement,  the  truftees  ihould  ftand  feized 
upon  other  trails;  and  that  teftator  died  2d  September , 
1672,  refpondent  being  then  about  three  years  old. 

In  June,  1674,  the  executors  of  Rogers  filed  a  bill 
in  Chancery  a^inil  Sir  Francis  Pophaniy  to  difcorer 
whether  he  had  made  any,^  and  what  feftlebient,  ac« 
cording  to. the  condition  aforefaid;  and  on  the  8th  of 
July  following,  Sir  Francis  anfwered,  that  he  had,  by 
Rogersh  coofent  and  dire^ion,  made  a  fettlement ;  and 
if  that  was  not  fufficient,  was  ready  to  make  a  further 
f<ttlement  under  the  dircftioii  of  the  Court:  and  the 
executors  refled  fatisfied  -dufhig  the  life  of  Sir  Francis  y 
vho  never  after  ibid  or  parted  with  "anj^'piart  of  his 
eftate;  but  to  prevent  all  cavil  cuS  accoimt  of  the  condi- 
tion on  the  iQth  of  Au^u^y  i^74»  devMfed^his  whole 
eftate  to  refpondent,  fubjeft  to  his  own  and  his  father's 
debts  and  legacies,  which  laft  were  known  to  Rogers  at 
the  time  of  the  marriage  fittlement,  and  were  thereby 
provided  for,  and"  died  in  Augufi^  1674;  which  eflate 
was  greater  in  value  to  refpondent,  than  required  by 
Rogers's  will,  by  above  50,000/.  exclufive  of  timber, 
plate,  jewels,  apd  houfc  fttwwture,  worth  above  50,000/. 
more. 

But  Bampjield^  and  the  othertrullees  and  devifees  over, 
infifted  that  the  condition  in  RoFcrs^s  will  was  a  prece- 
dent condition,  and  that  not  bewg  literally  performed, 
no  eilate  ever  veiled  in  refpondent^  who,  therefore,  in 
1680,  filed  his  bill  in  Chancery,,  to  be  relieved  againft 
the  fuppofed  breach  of  this  condition,  which  he  infifled 
was  a  condition  fublequent  and  not  precedent  2  and  13th 
November,  168:1,  Lbrd  Chancellor  2Wi3///«^£tf#?^  decreed,  '  Vern. 
that  a  Mailer  ihould  inquire  wheiiicr  reljpondent's  father  79; 
had  left  him  an  eilate  equivalent  to  the  condition,  and 
declared,  if  fo,  he  would  relieve  againil  the  fuppofed 
breach^  and  that  the  fame  was  a  fubfequent  and  not  a 

.precedent 


precedent  conditioa ;  and  further  decreed  an  account  of 
the  profits  of  Rogers*^  eftate,  oi  which  the  truftecs  had 
been  in  pofTeffion  above  twelve  years :  and  on  the  i8th 
May^  16831  th^  caufe  was  reheard  before  the  Lord 
Keeper  Nprtbf  who  affirmed  Lord  Nottingham's  decree : 
and  on  the  3d  July^  16839  the  Courts  on  Bampfield*^ 
application^  ordered  that  the  quality  and  manner  of  the 
fett}ement  made  by  Sir  Francis  on  refpohdent,  fliould 
be  referved  till  after. the  Maft^r's  report  of  the  equi- 
valent* 

In,  Jun^t  1685,  Bam^eli  appe^led^  as  dated  in  the 
the  petition :  and  12th  Junty  refpondent,  by  his  guardian, 
anfwered  in  the  appeal;  but  the  Lords  not  having  made 
any  order  for  ftay  of  the  proceedings  below>  and  the 
appellants  hot  bringing  op  their  appeal  to  be  heard  in 
Parliament,  the  Mafter,  I  ft  Julj^  \6i^%  WWted  the. 
equivalent^  viz* 

P^rfbnal  eftate        -  *  3901     8    64 

Plate,  jewels,  and  hpuHiold^ 

ftufF  9ot  brought  pr  Y^lued  C 
'  in  io,ooo/.  J 

Value  of  eftate;  not  fettled      -       6J31     9    4    . 
Value  of  eftate  fettled  ) 

128,000/.    8/.   $d.  J 

Op^third  of   which   to   be)     .  ^^ 

addfdtp  the perfonal eftate;   ^^^^7     ^    9 


Timber  not  included  wprth  40,000/. 

Whereof  paid  r         9058    o    o 

^hen  unpaid  of  AleX' )  ,  ,^,^    1    ^ 
W.rVdebts  j  H^40    0    o 

Sir       ^ 

Francis's  i  ^2697     3    52 
debts     ) 

8903    o    o 


531300    P    7i 


22943    o    p 


Refts  for  the  equivalent  over  and  7      r  ^^^^m    r^    ^x 
abovethedebts  .  J    A- 30357    <>    li 
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Exdufive  of  plate,  jewels,  and  timber,  worth  above 
50,000/.  So  that  above  two-thirds  of  the  fettled  eftate 
came  clear  to  refpondent,  with  fuch  overplus/  ^nd  the 
report  referred  to  divers  fchedalQs, 

To  the  draft  of  this  re^ott^'  Batnpjuld  took  elevea 
objections,  which  were  debated  aod  over-^ruled ;  an4 
afterwards  filed  feven  exd^ptii^ns  to  the  report :  and 
thecaufewas  heard  thereon,  7th  December,  1686,  be.* 
fore  Lord  Jeffiries^  who  confirmed  the  report,  an4 
over*  ruled  the  exc^ptioost 

The  caxife  was  finally  heard  29th  Fthruaty  following, 
when  the  firft  point  controverted,    was  touching  the' 
quality  of  the  fettlement  made  on  refpondent,  by  Sir 
Francis^  which  had  been  referved  by  the  of^cr  of  3d 
Julf^'i6%%\  but  Bampjield  then  waving  that  order,  it' 
was  diicharged,  and  a  decree  on  the  foot  of  aD  proceed-* 
iogs  was  drawn  ap,  iigned,  and  enrolled.      And  xft 
Jubf^  %6i^  the  appeal  was  heard,  and  the  whole  mat- 
ter dd>ated  before  the'  Lords;  and  the  equivalent  being 
qneftioned,  the  report  was  re^d  in  evidence,  and  the 
appeal  thereupon  difinifled,  and  the  decree  affirmed:  and 
afterwards  the  bill  of  review,  and  other  proceedings* 
ftated  in  the  petition,  wer^  had. 

And  it  was  argued  for  the  rei]x>ndent,  that  now  to 
give  direftion  t6  the  Court  of  Chancery  to  proceed  be-, 
low,  would  be  in  effbft  to  unravel  and  fet  afide  the  final' 
judgment  of  the  Lords ;  -and  tbat  to  fet  afide  the  report 
of  an  equivalent,  would  be,  in  efie£l,  to  fet  afide  the 
decree  I  for  if  there  were  no  equivalent,  there  ought  to 
be  00  decree.  And  that  after  fucb  length  of  time,  and  ex- 
pence  of  money,  to  ro-examioe  the  value  of  lands,  as 
they  were  at  refpondent-'s  father's  death,  above  twenty- 
two  ye^rs  before :  and  to  unravel  what  had  been  above 
ten  years  ago  fettled  in  Chancery^  and  allowed  by  the 
Lords,  was  not  only  a  matter  of  dangerous  confequence 
and  great  expence,  but  in  a  manner  impofiible  to  be 
done  -,  and  that  the  petitioner's  proceedings  tended  to 
undermine  and  evade  the  judgment  of  thQ  Lords,  the 
fupreme  judicature  aod  la(c  rdS>rt,  and  was  againft  the 
dignity  of  the  Lords.  Wherefore  r<;fpondent  prayed  to 
dirioifs  die  petition^  and  affirm  the  decree. 

And 
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■■  ^'  ■»     Aodi  Die Martis,  i*^  Januarii,.  1697,  after  heating 
1697,     coundl  on  the  petition  of  Sir  C.  Wk  Bampfield^    and 
'  others^   praying  the  direAions  of  this  Houfe^   for  the 


Lords        Court  of  Chancery  to  proceed  on  a  bill  of  review,  ta 

Journals,   yg^gj-g.  ^  report  of  an  equivalent  in  this  caufe,  wherein 

p°  laT     petitioners,  were  plaintiffs,  and  AUxander  Popbam  defend- 

^'    ^*     apt:    As  alfo  upon  the  anfwer  of  the  faid  Alexander 

Popham^  put  in  :  thereto^    whereby  he  iniiAed,  Th»t 

the  faid  equivalent  h^d  been  in  judgment  before,  and 

fettled    by   thi^   Houfej    it   was    okderep;  and 

ADJUDGED  by  the  Lords,  "  ^XMtlbe.feid  petitton 

<*  be,  and  is  hereby  difiniffed  this  Houie,  in  regard  it 

<^  appeared,   that  ^e  matters  therein  comf^lained   of, 

*^  have  been  already  fettled  by  this  Houfe;'* 

Thi^  petition  ieems  to.  have  been  ipt^nded  to  feel  tha 
pulfe  of  tne  Houfe,  and  there  is  eyifJ^nkJyj  a^yilful  ^on- 
tufion  between  the  time  of  lodging  lhi$  appeal,  (which 
was  in  1685J  andis  a  thing  alw^S4o|  (loujrft)  and  the 
.  time  of  its  adjudication,  (wmch  Y^a$.  in  KSBg^vinterifiej* 
diate  between  which,  was  the  report  complained  of*. 

,  It  is  obferyable  that  th^  petitUviecs,  in  1701,  filed  a 

I  P. Wms.  bill  in  Chancery,  for  an  injunfliqn  to  reftrain  ttie  re^i^* 
54.2Vern.  dent  from  committing  wafte  5  and  for  an  account  of  ti^hat 
427,  449.  timber  he  had  aheady  felled,  fuggefting  (which  the  Court, 
^ealfo  affiftedbyi&//andrri?t;or,ChiefJumces,Sir>i&/i7ir««r, 
V  8^02  ^^^^  ^^  *^  ^^^^»  *^*  PcWt  Jiirtic^i  unanimoufly 
93»  155.'  ^^^'^)  ^^^^  ^^  **  ^^^'*  ^^^^^  ^^  m#de  ba(re  tenant 
viH.  87,  for  life,  and  that  he  had  no  iflue^  though  it  appears  from 
250,  251,  tW$  report,  that  he  was  then  but  ,30  y^rs  old}  and  an 
253,  258,  injunftiion  was  granted  accofdinglyv  :  ..;  .  ...  . 
185, 241,  .,..,...     . 

xiv.   ^41.  ^ .      ^  ... 

XXII.  275.  ■    "  ■       ■ 


Humphry  Br^yon^        -  ..-    .    /Vppdlant. 

/  zd  Marchy  1698. 

Cafe  2.  A  PPELLANT  had  brought  debt  Mainft  rcf- 
l\.  pondent,  as  executor*  upon  a  bond  dated  x.6th 
Nruemier,  1670^  executed  by  Fond  and  Leonard  Up/a//, 

fcnior^ 
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feniori  and  Leonard  Upfal/pxoioTf  for  2ooA  condtdoned  to 
pay  loo/.  with  intereu.  And  rdpondent  brought  his  bill 
in  Ch^ceryi  alled|^Dg  he  paid  the  debt  to  the  appel- 
laoti  whO|  inhisaafwery  denied  this  bond  pdfii  btifc 
confefTed  refpondent  paid  him  lO^L  lo/.  in  Afcharge  of 
another  bond  for  tool,  dated,  7  July,  i6y  i,  ezecntod  by 
Pond  and  Up/all  the  elder,  only ; .  and  though  there  had 
been  three  verdi£ls  againft  appellant,  that  the.  fa^rndt  in 
queftion  was  Cdsfied,  yet  he  idledged  that  tho  bond  of 
1671  was  paid  in  1679  i  and  that  the  execntor  6f  UpfaU 
the  younger  had  on  nth  November,  i6a6y  paid  i^U 
for  inteieft  on  the  prefent  bond  ;  and  as  dw  Ddpottd^nt 
alledged,  he  paid  one  bond  ody,  when  thej'erwcrem 
in  truth  two  bonds,  it  was  againft  confiaenoe  UK-  ^bcree 
him  to  deliver  up  the  bond  not  paid,  and  further  ny  pajr 
160/.  cofts ;  and  inMed,  if,  as  alledged,  the  faond  weroi 
indeed  paid,  the  reipondents  could*  hare  ib  proyed  it:  ar 
law,  and  need  not  come  into  equity,  and  iniifted  further 
that  the  two  firft  trials  had  not  fatiafied  the  cbnfdescd  of  the 
Court,  or  a  third  w^ld  not  have  been  direfted,  9iidl 
that  it  appeared  fully  at  the  kft  hearing,  that  there  were 
two  bonds,  and  but  one  paid ;  and  that  the  judge  {Powel) 
was  not  fatisfied  with  the  laft  verdid:,  and  that 
the  decree  ought  to  be  rever&d. 

Th^  refpondent,  on  the  other  hand,  nverred  that  PitnJ 
and  the  two  Up/a//s,  in  1670  or- 167 1,  were  bound  to 
appellant  in  200/.  to  pay  loo/.  and  intereft,  and  that 
refpondent  had,  after  P^/ii's  death,  paid  that  dd)t  to  apl 
pellant'ivith  inteleft  and  charges,  and  took'  his  receipt ; 
that  appellant  pretended  he  had  not  then  the  bond,  but 
acknowledged  Portd  owed  him  no  other  money,  and 
complained  by  his  bill,  that  appellant  fued.  him  .on  an 
old  bond  of  twenty  years  ftandiilg  for  100/.  entered  iiKo 
by  Ptmd  and  the  two  Up/a/h,  which  Was  for  the  ikme 
money.  The  caufe  wa?  heard  at  the  Rolh,  jeth  Otv 
iohr^  1^89,  an^  in  iflue  dircfted,  whether  the  bemd, 
dated  i6th  November,  1670,  were  fatisfied  or  not; 
which  ifliie  was  tried  and  found  for  refpondent,  and 
the  canfe  heard  on  the  equity  refoved,  and  appellaht 
decreed  to  deliver  up  the  bond  to  be  cancelled,  and  to 
pay^the  cofts^at^law  and  in  equity  j  and  afterwards  on  a 
reheaHngat  the  i-efpondent'is  inftance,  ht  1691,  theCourt 
*f  efted  a  hew  trial  on  this  iflbe,  \<^hether  there  wer6  two 
honds  or  not,  and  whether  both  were  fetisfie<t  or  not  > 
Which afte  was  tried  at  Nottingham,  1692,  and stfecon* 
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verdiA^ln  favour  of  refpbndents ;  aad  on  a  forther  rehear* 
ing  at  appellant's  inftance^  a  further  iflfue  was  -direfted^ 
whether  the  feveral  bonds  in  queftion  were  fatisfied  or 
Hot,  which  was  tried  at  Nottingham^  i^95>  ^^  ^  third 
verdift  in  favour  of  refpondent ;  and  appellant  feveral' 
tinaes  moved  for  a  new  trial  and  was  refaitd  $  and  15th 
June 9  i<96|  the  caufe  was  heard  on  the  equity  refer ved^^ 
and  appellant  decreed  to  deliver  up  the  bond  of  1670J 
and  to  pay  cofts  as  before^  which  were  taxed  to  140/.' 
and  in  December ,  i6g6f  appeWt  again  petitioned  for 
a '  reheaiifl^f  which  petition  was  difinifled.  And  the 
re(poiident  injGfted  that  the  faid  order  and  ^decree  of 
^  ^S^y^toe,  16969  had  (atisfied^theconfcience  of  the 
Courts ^d  were  Agreeable  to  the  tales  of  law,  equity^ 
and  jdtice,  and  that  the  appellant  ought  to  be  concluded 
after  fo  many  iblemn  hearings  and  proceedings^  anc} 
that  the  appeal  ought  to  be  difmifled. 

And  accordingly,  after  heariag  council,  the  Lords 
ADJUDGED  that  the  petition  and  appeal  fhould  be  di£t 
miiledj  and  the  decree  affirmed. 


lants. 


I  Appell 

I  Refjpondcnts. 


Honoumble  Jame^  Bertie,  and  Eli- 
zabetb  his  mk^ 

Lucuis  Henry  Vifcount  Falkland, 
andotbersy 

■ »  '  I' 

zd  Mareh^  1697. 

Cafe  3.  A  PPELLANTS  made  this  cafe;  thgt  appellant 
/jL  Elizabeth  was  daughter  ai^d  heir  of  George 
Lord  Willoughby^  ai^d  ni^e  and  fole  heir  of  John  Cary^ 
whO|  her  parents  Dying  in  her  childhood,  took  her  ro 
his  houfe*  bred  her  tenderly,  and  always  declared  her 
as  his  heirs  but  being  juftly  jealous  of  the'grQwth  of 
popery  in  the  laft  r^iign,  and  fearing  (he  might  marry  a 
papift,  engaged  in  a  treaty,  witb  the  kte  Lord  Guilford^ 
(a  known  proteftant)  for  marrying  her  to  the  now 
Lord  Guilford i  and  both  being  infants,  C^ry  meant  to 
oblige  her  to  confent  to  fuch  marriage;  and  therefore, 
about  a  month  before  he  died^  altered  his  will,  and  de-^ 
vifed  hisit  efiate  to  Sir  JFilliam  Whitloci^  and  othersi  iu 

truft. 
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trad,  after  his  debts  paid,  for  his  Niece,  the  appdUnt 
Elizabeth,  (ia  cafe  (he  (hould  within  tliree  years  after 
his  death  be  married  to  the  then  Lord  Guilford,  ac-* 
cording  to  the  form  of  the  Church  of  England)  for  her 
iife,  remainder  to  her  fons  by  faid  Lord  io  tail  male,  and 
for  want  of  fach  iflae,  or  hi  cafe  the  marriage  ihouid  not 
take  effe6t  within  faid  three  years,  hnm^ately  after 
either  of  faid  coiuing^ncies,  in  truft  for  the  late  Lord 
Falkland  for  life,  afteward  for  his  fi>n$  iucceiSvely  in 
tail  male,  with  other  remainders  ^ver ;  and  made  Sir 
William  WhiHock,  Rpger  l^ortkf  Bfqyiret  Undc  to 
I^d  I  Guiifordi  and  ^imn  Stnyih$  £lquires  tx* 
ecutors,  and  in  about  ten  days  after,  by  k.  codicil  de- 
clared) if  focb  marriage  topH  efFeft  within  their  ages 
of  confent,  it  (hould  be  as  pone,  uixlef$  af(^ws|r4$  rsi- 
tified;  and  defired  the  lady  Wifiman^  jifter  to  the  late, 
apd  aunt  to  the  now  Lord  Guilford,  to  haye  the  edu- 
cation of  her  faid  niece ;  and  died,  leaving  appellant 
Uiz^ith  about  twelve  year$  old.  Lord  Guilfrrd  being 
tbcQ  fomewhat  younger.  ,  . . . .    - 

Elizaleih,  immediately  on  teftator's  death,  according 
to  the  wil),  went  to  refide  with  the  Lady  Wifeman,  then- 
Coqotefs  of  Tarmouth,  and  ^  in  Decembmr,  1685^  by 
her  truftees  preferred  her  bill  to  have  the  Conntefs  take 
th^  guardianfhip,  and  for  a  maintenance,  and  the  Countefs 
by  h^r  anfwer  accepted  the  tr uft  \  and  z^th  Dectmber,  1 68 s  $ 
appellant  Elizabeth,  in  anfwer  tp  a  proportion  of  marriage 
Tent  her  by  Iiord  Gui/ford^s  truftees,  declared  under  her 
hand,  <<  I  will  marry  Lord  Guilford  sls  fpoo  as  ^ver  he 
"  comes  to  his  age  of  confent,  or  at  any  time  before  with 
"  the  advice  of  my  friends  and  relations ;  and  I  do  declare 
- '  I  will  marry  no  other  perfon  whatfoever.'*  And  23d 
February,  1^85,  prefened  another  bill  againft  Lord 
Guilford,  Anthony  Lord  Vifcount  Falkland,  Edward 
Carj,  Refpondent's  father,  the  truftees  and  executors, 
fitting  the  will,  and  declaring  ll^e  was  ready  to  marry 
Lord  Guilfprd,  and  praying  that  the  truft  might  be  exe- 
cuted, and  the  will  in  all  things  performed. 

In  May,  i<$86,  the  Countefs  refufed  loQger  to  con- 
tinue Elizabeth  with  her,  and  delivered  her  up  in  Chan- 
cery; which  Court  placed  her  with  her  grandmother,  Mrs. 
Pinnes,  and  always  afterwards  directed  all  things  as  to  her 
fortune,  refidence,  isfcl  and  m  May,  1667,  juft  before 
Lord  Guilford"^  age  of  confent^  ElizabithU  friends  lent 
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-i'-  '' "  \  (bmc  prdpofaliB  ta  Lord  GuiUbriPs  gazrihns  for  fome* 
1698.  mfiiotenaflfce  for  her  out  of  her  own  cftatc  from  the 
^ '  "  "  '  marriage  till  they  fliould  cohabit,  Lord  Guiifsrd  being 
youngs  and  about  to  travel;  which  propofals  were  re* 
jedt^d;  and  thereupon^  in  July,  1687,  application  was 
made  to  thcf  Courts  and  the  theft  ChahceUojr>  Lord  Jef- 
ferifs,  declared  fuch  propofals  reafon^ble^  ami  fit  to  4>e' 
iaSaed  on  hj  Elizabeth's  truftees,  and  that  no  perlbn: 
'  Ihbuldperfuadeheptomrryunlefsfiifbhpropofabwereconi- 
plici  with;  which  orTOr  Lord  Gut/fcriPs  guardians  were 
ierred  with,  add  acquiefced,  and  never  after  renewed  any 
addrefs^or  application  to  Elizabeth ;  and  in  Auguft^  i697> 
the  Lord  Chancellor  fenc  Elizabeth  to  live  with  Lady 
JHicifhan,  at  Gainfborough  %  and  added  fiirthei^,  that  no 
marriage  ihould  ht  without  tompliance  with  faid  propo* 
fals  5  and  under  this  order  flie  was  kept  with  Lady 
Hiektndn  till  th^  three  years  expired ;  within  which 
time^  and  foi-  thre^  years  and  ad  half  longer,  flie  did  to« 
wards  ef!efting  faid  marriage,  all  that  honour  ^d  Ao- 
defty  would  permit,  and  neither  Lord  Guilferd^  nor 
any  of  his  relations  having  made  any  addrefs  or  applica- 
tion to,  or  taken  any  notJce  of  her  in  the  time,  (he  af- 
terwards married  the  ap^tfant  Jam^s  Bertie,:- a  prote& 
tant,  end  of  as  honoumUe  a  family  as  Lord  Guilford^ 

"SeithtT  Anthony  hoT^^Faiilkland  w>x  Edward  Cary^ 
duiing  their  livefs,  before  or  after  her  marriage,  dif- 
turbcd  Elizabeth's  poflefflon  5  but  on  Lord  Falkland  'a 
death,  {who  furvived  Edward  Cary)  Refpondent,  about 
June,  t6^4,  brought  ejeftments    againft    appdlants, 
who  thereupon  filed  their  bill ;  and  refpondent,  by  Ms 
Holt  and     guardian,  filed  his  erofi  bill ;  which  canles  Ivere  heard  ;  ' 
TrebjK        arid  the  Chancellor,  being  affifted  by  the  two  Chief  Jnf- 
25  th  Ja-     ices,  the  appellants  bill  was  difmifl^d,  and  JohnCdrfs 
nuary,       eftate  decreed  to  re(iK)ndents,  and  the  heirs  male  of  his 
1696,  v.    b^Uy .  which  decree  the  appellants  infifted  ought  to  be 
2  Vern.      reverfed,  and  that  appellant  Elizabeth,  arid  her  iflue,  ought 
Cha*  Ca     ^^*  *®  '°^^  ^^^  inheritance  raanifeftly  intended  for  them, 
*    merely  becaufe  fltc,  in  her  infancy,  advifed  with  her 
truftees,  and  paid  obedience  to  the  Court  of  Chancery, 
and  did  not  perform  an  impoffibility :  and  further  in- 
fifted, that  the  diftinftion  made  for  the  reQiondent,  be- 
tween a'  devHe  upon   a  condition  precedent,  and    a 
condition  {bbiequent,  was  a  crtticifm  which  the  teftator 
could  tot  rationaRy  be  fiippofed  ever  to  have  underftood : 
and  that  here  there  w^s  no  reafbn  for  making  fixch  a  di& 
tiriftion,  for  that  Elizabeth  was  heir  at  law,  and  had  a 
right  to  die  profits  within  the  three  yearsj  (the  debts 
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mi  legacies  having  been  paid  \irichia  that  time.)  >  Nor  <  ■'    "    ■  ^ 
oouldj  (as  they  contended)  commoD  ienie  warrant  any     1698. 
fuch  diftinAibo ;  for  that^  in  plain  and  honeft  meaning,  ^*  '»  ""^ 
the  conditions  are  the  fame,  whether  theyjprecede  or 
follow  the  grant,  and  only  fliew  the  parties  intention 
in  what  manner  any  particular  thing  fhoutd  be  complied 
with,  as  far  as  might  be ;  and  therefore  infilled  that  the 
Lgrds  fhould  order  the  truftees  to  convey  the  eftate  in 
qoeftiOD,  to  the  uie  cX  Elizabeth  for  life,  remainder  to 
her  fons  by  Bertie  iti  tail  male,  remainders  over  as  in 
the  will  provided,  in  cafe  (he  cook!  hdve  married  Lord     ' 
Guil/ord. 

The  refboodent  infifted  that  it  was  not  material 
through  whole  default  it  was  that  the  marriage  was 
not  had,  fince,  by  the  exprels  provifb  of  the  will,  the 
appellant  was  not  to.  have  the  eftate  in  cafe  the  mar«> 
riage  did  not  take  effeft,  and  in  deiFanlt  thereof  the  eftate 
was  to  go  over  to  Lord  Falkland.  And  that  no  maa 
could  teU  what  will  to  make,  or  how  to  fettle  his  eftate 
by  the  laft  iblemn  a£l  of  his  life,  if  »  will,  as  this  is, 
jnade  advifedly,  plain  in  the  expreffion,  and  executed 
according  to  the  laws  and  ftatutes  for  that  purpofe, 
fhould  by  furmife  or  conftruAion,  direfUy  contrary  to 
.the  exprefs  declaration  of  teftator's  intentions,  be  fub- 
verted :  and  that  in  that  cafe  not  only  the  prefent  Lord 
Falkland^  but  all  devifees  of  eftates  would  thereafter 
be  precarious  in  the  expofition  of  wills,  be  they  never 
fo  plain,  and  as  fully  exprefled  as  words  can  exprefs  \ 
and  that  therefore  the  appeal  ought  to  be  difnufled. 

There  bdng  contradiftory  accounts-  of  the  fate  pf 
this  appeal,    fome  books  faying  that  the  decree  was  i  Salk 
reverfed,  and  others  that  the  bufinefs  was  ended  by  corner  232. 
promife,  and  fome  not  fpeaking  of  any  appeal,  the  faft  b  ^  ^*'"* 
here  ftatcd  from  the  Lords  Jounials.  ^^r    ^ 

Upon  hearing  council  on  both  fides,  the  debate  was  Sce  alfo 
adjourned,  and  a/i  tM  Lords  and  alfo  all  the  Judges  12  Mod. 
fummoned:  and  »'eT  M'4pkti  hearing  council,  this  que&  183. 
tion  was  propofcd }  Whether  the  appellants  (hall  have  Viner.  vol. 
any  relief  in  this  caufe?  and  refolved  (feveral  Lords  v.  93.  vj. 
protefting)  in  the  affirmative.    Then  moved,  that  Mrs-  ''5-  v»i. 
£ertte  may  enjoy  the  eftate  for  her  life  5  and  refolved  that .  ^5>  '9'- 
that  was  the  relief  the  Houfe  would  give  the  appellants,  ^^(y^l^l. 
and  that  the  decree  be  altered  accordingly ;   and  that  xx.'26g.' 
theC.  B.  and  J.  Nevil  prepare  a  draught  of  the  ,  Eq.  Ab. 

judgment  J  no. 


14  CaC^  in  patltammt 

I      *      iju^^meat;  which  ^was  doae^  and  follows^  viz*    After 
1698.    hearing couacilj^c.  itis  ordered  and  adju  dge  d  thar 
'  the  truftecs,  Sir  William  Whitlock  and  ^.  Grants   and 
their  heirs,  do  forthwith  execute  conveyancesj  ^whereby 
all  the  manors,  &c.  of  fald  John  Cary,  deviled  to  them> 
(hall  and  may  t^.  alTured  unto  or  to  the  uie  of  appei- 
laQt  Elitabetk  forWe,  remainder  to  Lord  Vifcount 
Falkland  and  the  heir^male  of  his  body,  with  remainder 
to  the  right  heirs  of  the  faid  John  Cary  for  even     'A|id 
that  there  ihall  not  be  any  account  of  the  profits  of 
faid  premifles  for  the  time  paft,  and  that  the  goocls  of 
faid  Mr.,  Car;  (hall  go  and  remain  according  to  the 
directions  of  his  will.     And  that  fo  much  and  liich  part 
of  iaid  order  of  difmif&on  of  the  appellants  bill^  and  of 
the  faid  decree  on  behalf  of  faid  Lord  Falhlmnd^  as  is 
contrary  to  or  inconiiftent  with  this  judgment,  fliall  be 
and  is  hereby  reverfed.    Lord's  Joum.  Vol.  xvi«  230. 
«3<J»  tYl*  238.  240.  241. 


Elizahetb  Lloyds  Widow,       •     -     Appellant. 

Martha   Tym^    Adminiftratrix   of  7  |>^^^^    t^^. 
Rob^n^  iym  and  Jmts  Cardrm,  \  R^fpo^^^^^s. 

i6th  v^pr/7,  1698. 

Cafe  4«       A  PPELL ANT  was  intitled  to  the  lands  in  quef- 
/jL  tion  (copyhold)  worth  120/.  per  ann.  as  heir  to 
her  father  William  Bevan^  who  had  mortgaged  part  for 
.160/.  and  (he  and  her  laft  hxilbznd  Lloyd  had  fince  made 
five  feveral  mortgages  for  630/.  which,  with  interefl> 
amounted  to  about  800/.  and  tbt  ftated  that  her  faid  huA 
band  had  been,  unknown  to  her,  iupplied  with  fmall  furns 
on  exceffive  brokerage  by  Robtrt  %^\  who,  with  her 
hulband,  often  prefled  her  to  jt^^up  1000/.  on  her 
eftatc  from  refpondent  Cardrow  at  5  per  cent,  on  pre- 
.    tence  to  pay  off  the  mortgages  which  were  at  6  per 
cent,  ahd  appellant  coniented,  if  the  mortgages  (hould  be 
paid  off.     Cardrow,  who  knew  of  the  mortgages,  and 
that  the  eftate  was  her's,  agreed  to  lend  the  money. 
Tym  inipefted  the  title>  and  fhe  and  her  huiband  far- 
rendered 
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.rendered  to  Emrinm  in  fee;  her  hoAand  havbg  pr^ 
vioofly  proi^ifed  in  writiog  that  the  8oo/*  fhodd  be 
paid  to  her  to  difcharge  the  mortgages  \  but  Cardrov/^ 
after  nine  months  treaty,  objefted  to  the  title,  and  broke 
oS,  having  got  zo  guineas  for  his  money  being  ufelefs. 
And  then  Lloyd  and  Tym  pretended  that  Tym  would 
lend  the  looo/.  and  prefled  her  to  join  in  a  fecurity, 
which  ihe  agreed  to^  on  being  promifed  800/.  to  pay  off 
the  mor^ges ;  and  they  privately  prepared  a  Icafe  for 
99  years  to  Tym^  for  fecuring  the  money,  with  a  cove- 
nant to  furrender  to  him  in  fee  \  ^md  fent  for  her  to  a 
taveruj  and  there  prefTed  her  to  execute  it,  which,  (fee- 
ing no  money)  flie  refiifed  \  but  afterwards,  by  menace 
and  perfuafion  that  the  8oo/.  ihoyld  be  paid  her^  exe- 
cuted the  leafe,  and  alfo  a  receipt  for  the  loooA  and  at 
this  time  the  whole  money  due  to  Tym  was  alleged  to 
be  but  450/.  but  afterwards^  as  alleged,  he  lent  Lhyd 
more  money  \  and,  by  their  accounu,  Tynif%  debt  increa& 
ed  to  767/.  10/  id.  being  principsdly  procuration  and 
continuance  money.  She  fbon  aiter  caUed  on  Tym  for 
the  8oo/.  which  he  refofed  to  g^ve  her  any  part  of;  but 
Llojd  and  he  prevailed  on  Cardrow^  who  knew  himfelf 
to  be  her  truftee,  to  declare  the  furrender  to  him  ia 
truft  for  Tym^  without  her  privity,  though  he,  Cardrow, 
knew  of  thofe  praftices,  and  had  before  executed  a 
letter  of  attorney  to  furrender  to  appellant  and  her  hud 
band,  and  to  her  heirs ;  and  which  letter  of  attorney  Tym 
or  Lloyd  afterwards  got.  And  the  hufband  forther  pre- 
vailed  on  appellants  two  daughters,  unknown  to  her,  to 
become  bound  with  him  for  140/.  to  be  procured  by 
7)m,  (who  paid*only.5o/.)  When  appellant  knew  it^ 
file  prefled  him  to  difengage  them,  he  reftifed  unlefs  (he 
joined  to  fecure  the  140/.  to  Tym ;  {he  confented :  and 
they  had  her  to  a  tavern,  where  fhe  iigned  an  indorie- 
nient  on  the  leafe,  perfuaded  it  was  to  fecure  the  140/. 
to  Tym ;  but  afterwards  difcovered  it  was  to  declare  that 
the  premifles  (hould  ftand  charged  with  the  looo/.  and 
with  254/.  13/.  2d.  pretended  to  be  due  on  a  furtlier 
account  from  her  hufband  to  Tym ;  and  the  hufband 
died  in  about  two  months  after,  and  Tym  {Hill^  1691.) 
brought  an  ejeftment  in  Cardrowh  name,  and  got  into 
pofTei&on;  and  foon  after  died,  and  the  refpondent  flkce 
bad  the  pofleflioQ.  And  as  foon  as  appellant  difcovered 
thefe  frauds,  fhe  preferred  her  bill  in  Chancery,  and 
refpondent  filed  a  crofs  bill;  and  in  May,  1694,  the 
caufes  were  heard  before  the  Mailer  of  the  Rolls,  who 

declared 


i6  ai:aft0  in  parliament 

iieclarcd  it  the  grofleft  fraud  ever  brought  before  the 
Court ;  but  could  not  relieve,  as  appellant  had  figned 
the  indorfement ;  but  decreed  an  account,  and  appeTlani: 
to  pay  refpondent  fo  much  only  of  the   loooA   ami 
^54/.  13/-  2d.  as  Tym  really  paid  Lloyd ,  witK  intereift 
on  each  payment,   and'  that  the  premifles  fliould  be 
charged  therewith  9  and  upon  payment,  Cardrow  to  for* 
render  to  appellant,  and  in  default  of  payment  by  appel- 
lant, Cardrow  to  furrender  to  refpondent  and  her  heirs, 
and  this  without  cods.     And  refpondent  got  this  decree 
enrolled  fo  ftddenly  that  there  was  no  opportunity  of 
appeaUng  to  the  Chancellor ;  but  appellant  brought  a 
biU  of  review,  a  demurrer  to  which  was  allowed,  bcc^ule 
the  error  did  not  appear  on  the  face  of  the  decree,  and 
from  the  whole  appellant  now  appealed,  and  infifted 
that  the  furrender  to  Cardrow  was  manifefUy  intended 
for  xoool.  to  be  lent  by  him,  and  that  800/.  thereof  wa$ 
to  go  to  pay  the  former  mortgages ;  and  Cardrow  not 
paying  any  part,  and  being  privy  to  the  proceedings, 
the  furrender  to  him  ought  to  be  deemed  a  truft  for  the 
appellant.     And  that  Cardrow  declaring  it  a  truft  for 
Uym,  without  her  privity.  Was  a  fraud  and  breach  of 
truft.     And  that  her  indorfement  on  the  leafe  to  Tym^ 
and  that  leafe  itielf,  were  obtained  by  fraud,  on  a  pro- 
mi(e  to  difcharge  the  800/.  mortgage  debt,  which  wa$ 
not  done ;  and  fo  her  eftate,  loaded  with  1800/.  inftead 
of  8oo/.  and  that  fhe  was  then  not  only  a  femf  covert, 
but  no  wife  pri^  to  Cardrow's  declaration,  nor  to  the 
contmts  of  the  indorfement. 

The  refpondent  made  this  cafe :  that  appellant's  huf- 
band  applied  to  Tym,  a  fcrivcncr,  to  borrow  looo/. 
which  Cardrow,  his  client,  agreed  to  lend.  And  that 
Cardrow  filed  a  bill  againft  appellant  and  her  hufband 
to  difcover  incumbrances,  and  that  they  on.  oath  denied  ^ 
any,  except  three  mortgages,  and  a  furrender  to  ufes  to 
be  declared  by  appellants  deedj  and  thereupon  the 
furrend^  to  Cardrow  was  made,  and  that  Cardrow's 
not  completing  his  purchafe  was  occafioned  by  appel- 
lant and  her  hufband.  And  that  Tym,  in  expectation 
of  die  loan,  lent  the  appellant's  hufband  and  her  daugh- ' 
tef 9  feveral  ftiips,  and  became  bail  for  him,  and  paid 
the  debt;  in  all  above  500/.  and  undertook  to  advance 
the  remainder  of  the  1000/,  and  thereupon  appellant 
and  hufband  m^de  the  leafe  to  Tym,  and  he,  the  huf^ 
band,  covenanted  that  he  and  appellant  would  furrender 

to 
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to  Tyntf  and  Tym  covenanted  to  reconvcy  on  payment  <  "  '* '  v 
of  the  I  goo/,  and  intcreft.  Afterwards  Tym  and  the  J  698. 
hufband  accounted  \  and  he  figned  the  account^  and  "^  '  -  - 
acknowledged  that  767 A  lOi*  was  paid  in  part  of  the 
I  coo/,  dbd  Cardro'Wy  a  year  and  a  half  after  the  leafe, 
declared  the  furTender  to  be  in  tnift  for  Tym.  And 
Tym  and  the  hnlband  accounted  again  afterwards,  and 
1044/.  then  appeared  to  be  paid,  aiid  the  hufband  fi^ed 
that  account  aUb^  and  alio  a  third  account,  which 
fhewed  2$4/»  13/*  2^.  paid  by  Tym  iibove  the  loooA 
and  by  an  indorfement  on  the  leaft,  a  year  and  half 
after  Car4r^s  declaration  of  the  truftj  sq^pellant  and  her 
hufband  agreed  the  premillea  (hould  be  fecurity  for 
both;,  and  the  indorfement  was  previoully  read,  and 
appellant  iigned  it  without  objeAion*  And  that  in  th« 
1254/.  13/*  2i»  only  45/.  13/.  was  allowed  for  fcrive- 
ner*£  fees,  and  all  the  reft  money  paid  to  appellant,  her 
daughters  and  hulband ;  and  that  this  was  not  Tym's 
money,  but  borrowed  and  fecured  by  hinu  And  that 
appellant,  after  her  hulband  and  Tym^s  death,  filed  her 
bill ;  but  diftrufting  her  own  equity,  fet  up  a  title  in 
her  daughters,  qot  difcloied  by  her  anfwer  to  CarJrow^s 
bill  i  and  under  colour  of  fuch  title,  eje^hnents  were 
twice  delivered  but  not  proceeded  on  \  aad  that  in 
the  decree,  refpondcnts  had  not  any  allowance  for  fcri- 
vener's  fees,  nor  for  any  fum  not  actually  proved  paid* 
And  this  decree  appellant  thought  fo  favourable,  that 
ihe  acquiefced,  and  proceeded  before  the  Mafter  for 
near  three  years,  and  the  Mafter  reported  io86/.  4/. 
zduzllj  paid.  And  then  appelant  ablconded,  and  after 
ibme  compulfory  proceedings,  petitioned  for  two  months 
to  look  into  the  report ;  and  then  filed  frivilous  excep* 
tions ;  and  whilft  thefe  ftood  in  the  paper  for  argument, 
filed  a  bill  of  review,  which  was  difmifled  by  the  Chan* 
cellor.  And  then  appellant  petitioned  to  fet  down  the 
exceptions,  which  was  ordered  i  and  then  on  hearing 
were  over-ruled,  appellant  not  appearing  to  argue  tbcm. 
And  wheQ  the  Mafter's  report  muft  have  been  con- 
firmed, as  of  courfe,  appellant  brought  the  preient 
appeal,  which  on  thefe  circumftance^  relpondent  infifted 
ought  to  be  difmllTed  with  cofts. 

And,   after  hearing  council  qq  both  fides,  it  was  Lordji 
ORDERED   and  ADJUDGED  by  tlie  lK>rds,  that  the  journ. 
petition  and  appeal  (hould  be  difmifled,  and  the  decree  vol.  xvi. 
pf  the  Court  of  Chancery  afi(irmed*  p*  ^^5* 


1698. 

The  Dean  and  Chapter  of -D«f'*a«?,  1  a^«.iu^»- 
&ndSatnuelSbepbear^,thtirLefftc,  S  ^PP^"^^'^^* 


Cafe  c.  nr^  HE  app^Bapt  ihtcd,  that  the  Pean  aiid  Chapter  were 
JL  fchped  of  the  Manor  of  i^^w^j  in  the  county 
of  Durham^  on  the  South  fide  of  the  river  Tine,  ex- 
tending tp  the  middle  of  that  river>  and  of  the  Eaf^  part 
of  a  certain  waftc  ground  called  Jarronvjlake,  about 
150  acres,  (parcel  of  the  manor)  Mrith  divers  liberties  in 
the  faid  river,  and  dcmifed  to  the  appellant  Shspheard 
their  faid  Eaft  part  of  Jarrowjlqke^  with  power  to  con- 
vert it  to  his  beft  advantage  5  and  this  Jarronvflake 
being  ufelefs  by  the  water  overflowing  k  at  every  tide, 
which  wa«  thereby  hindered  froni  flowing  up  the  river; 
and  the  appellant  Siepheard  conceiving  it  a  fit  place 
for  erefting  ialt-works,  began  to  inclofe  it  with  tL  ballaft 
wharf,  for  fait  fhipsy  according  to  the  ancient  ufage  at 
South  Sii^IdSf  (withih  faid  manor)  where  they  had, 
time  opt  of  mind,  enjoyed  fuch  wharfs,  without  paying 
any  ackno\ylc^g;ncnt  to  refpondents,  and  particularly  at 
a  place  called  Mi/dam  Key,  where  they  had  conftantly 
taken  the  ballaft  of  fait  fhips,  for  aboye  three  fcore 
years,  without  interruption;  and  that  this  place  was 
many  years  ago  certified  by  commiflipners  of  fewers, 
as  moft  commodrous  for  a  ballaft  key,  and  its  advan- 
tages were  reported  to  King  Charles  the  feCond,  by  the 
Trinitv  Mafters  of  London ;  and  this  liberty  was  con- 
firmed to  appellants  by  feveral  orders  of  the  King  and 
^  Council,  in  the  cafe  of  Sir  Robert  Heathy  above  three- 

l^^C  icoxQ  years  ago :  Yet  rfefpondents  have,  for  many  years, 

eedinffs^*  endeavoured  either  to  get  this  ground  themielves,  or  render 
here  refer-  *^  ufelefs  to  all  others;  and  fearing  that  coal  (hips  ihould 
r.'d  to  prefer  to  unload  ballaft  at  the  intended  qu^y,  rather  than 
fabjoined  fail  many  liijles  up  a  dangerous  rivtr  to  the  town  quays, 
to  this  re-  not  only  demoliftied  the  faid  wharf,  but  exhibitied  their 
\mt,         bill  in  the  Exchecpier,  prefcribing  for  th«  fok  licenfing  all 

ballaft 
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ttallaft  wharfs  there }  and  praytog  a  perpetual  injunAioo 
to  reflraia  appellants  in  the  premifTes.  Whereupon  the 
Court  direfted  a  trial  upon  thefc  iflues  t  i.  Whether  the  ' 
appellants  could  lawfully  ereA  and  ufe  a  ballaA  key  at 
yarrowjlaie,  without  the  rcfpondents  licenfe.  a.  Whc- 
tijer  the  erefling  fuch  quay  would  be  a  damage  to  the 
river  or  navigation  thereof,  or  port  of  NenucaftU.  And 
upon  a  verdift  by  a  jury  of  Bedford/hire,  an  inland 
couaty,  firangers  to  navigation^  who  never  had  any  ^ 
view  or  knowledge  of  the  place  in  qneftlon,  the  Courts 
without  granting  appellants  further  time  to  make  out 
their  right  at  law,  by  a  jury  of  the  neighbourhood^ 
which  taey  ailert  they  can  do  by  evidence  never  yet 
h^ardf  (aqd  fome  of  it  difcovered  fince  the  laft  trial)  . 
decreed  a  perpetual  injun£(ioA :  itom  which  the  de- 
fendants appealed,  and  mHikod  before  the  Lords,  that  f^.pfr^ight 
the  iflUes  tried,  (fuppofing  them  proper)  weie  not  tried  q-,  P6<wys. 
by  a  jury  of  the  neighbourhood,  before  whom  the 
law  gives  every  man  right  to  have  his  cauie  once  tried 
at  leafi,  as  hamg  beft  knowledge  of  ufage  and  faA^ 
and  that  fuch  trial  ought  the  rather  to  have  been  granted 
in  this  c^e  \  becaqfe  it  concerns  not  only  the  inheritance 
of  the  Church,  and  the  private  intereft  of  their  lefTee 
fairly  purchafed,  but  the  coal  and  fait  trader  throughout 
the  kingdom ;  and  that  no  danjage  was  proved  tp  have 
arifen  to  tb^  faid  river  or  port  by  the  appellants  ballaft 
wharf,  wherein  they  proceeded  above  ieven  fcore 
yards,  or  by  the  old  wharf,  built  formerly  at  the  fame 
place,  which  had  flood  fifty  years  without  pretence  of 
prejudice  :^  which  appellants  conceived  would  have  been 
the  proper  iflTue,  rather  than  an  iflue  to  try  whether  it 
will  in  future  be  any  damage,  which  no  jury  can  well 
take  cognizai^ce  of,  it  being  in^poffible  to  prove  how  much 
or  how.  the  appellants  would  bi)i}d,  till  the  fame  fhould 
be  compUtipd;  and  infifted  further,  that  appellants, 
by  this  decree,  are  not  only  reftralned  from  ereAing 
ballali  wb^^fs  for  coal  (hips,  bi^t  for  fait  B^if^  too, 
thqqgh  it  was  fully  proved  that  fait  fliips  conft^ntly  t^aft 
their  ballaA  at  the  Dean  and  Chapter's  key,  at  South  ^ 
Shields,  without  any  duty  or  acknowledgipeqt  tp  the 
town  of  N^fwcaJiU :  to  which,  in  particular,  the  appel-^ 
lants  right  could  not  poffibly  be  found,  upon  fo  general 
ifiae  as  was  then  tried.  And  that  appellants  ar«,  by 
this  decree,  for  ever  precluded,  from  making  any  ufe  of 
their  owa  ground,  and  the  Church  f9r  ever  difa|)led  tp 
'         .  C^  make 
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make  leafes  of  Jarrowjlake^  as  they  have  done  for  mafty 
years>  and  incapable  either  of  hindering  the  tides  over-^ 
flowing  xAott  of  ihdr  ground,  or  pi'evenfing  damages  to 
the  port  and  haven,  by  the  waters  oVdrfl6wihg  Jarroiv. 
Jlaie,  which  muft  be  whilft  it  lies  uniUdofed^  tHi,  this  ^ 
upon  one  fingle  trial  by  a  foreign  jury  i  and  though  the  ' 
fefpotidents  may  iiifift  upon  another  trial,  had  about 
twenty  years  fince,  yet  the  lame  was  upon  a  difFerent 
iafe,  and  between  other  perfons,  and  appellants  no  par- 
ties, and  by  a  Budtn^haiH  jury,  wholly  unacquainted 
with  the  place.  And  appellants  further  infifted,  that 
this  verdi^  would  be  an  evidence,  not  only  againfl:  the 
appellants  right  to  the  ereftion  and  lifage.df  ballaft 
wharfs  for  fait  ftiips  at  any  time  Hei'eafter,ia  ^^  other  part 
cf  their  faid  manor,  but  alfo  againft  the  antient  undoubted 
right  and  prefent  ufage  at  Mildam  itey,  and  other  places 
already  built  within  the  manor ;  to  that  fait  fhips  muft 
Either  pay  duty  to  the  refpondents,  or  fail  many  miles  up^ 
the  river  t6  the  town  keys,  to  the  great  difcoutagements^ 
of  the  fait  tfade  at  Shields^  and  prejudice  of  the  Church'st 
interefl ;  and  that  appellants  right  could  not,  nor  ever 
can  be,  determined  upon  this  bill  and  proceedings  in  thd 
Exche^ueri  and  that  this  decree  wholly  deprives  ap« 
j^llants  from  all  poffibility  of  recovering,  and  even  from 
trying  their  right  \  and  the  corporation  of  NewcqftU 
hath  a  very  great  revenue,  and  a  fuflicient  rccompence 
for  preferving  this  port,  by  impofitions  and  cuftoms  oil 
goods  and  merchandizes  imported  and  exported.     ' 

The  Refpofidents  made  this  Cafe :  That  they 
are  an  ancient  corporation,  and  have  held  the  Town 
of  NenvcaftUf  the  port  and  haven  there,  from  a 
place  in  the  fea  <^alled  Sparrbaivie,  to  a  place  in  the 
i4ver  Tyn^  called  HedwynJlr^Ams  y  and  have  the  con- 
fervatorfhip  of  the  river  j  the  fole  polver  of  ereft- 
ihg  and  licenfing  ballaft  ihores  and  keys  thereon,  and 
holding  a  Court  of  Record  for  the  Confervation  there- 
of, before  the  Mayor  aind  fome  of  the  Aldermen, 
time  out  of  mind ;  and  that  fuch  privileges  have  been 
confirmed  to  the  iCorporation  by  divers  ancient  grants 
from  the  Crown,  under  the  yearly  fee  farm  rent  of 
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That  never  any  ballaft  fhore^  or  key,  though  not 
prejudicial  to  the  river,  navigation  and  trade^  was  ereft- 

ed 
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pd  on  thefaid  rivpr  of  Tyne^  "without  the  Uceoie  of  r 
the  faid  Corporatioa. 

Thit  about  30  years  ago.  Sir  Charles  Adderiy  and 
John  prooiff  £iq.  tenants  under  the  then  Dean  and 
Chapter  of  Durham,  of  a  great  pie^e  of  ground  called 
Jarroijuflaie,  (the  pl^jce  in  queftion)  attempted  to 
build  a  ballaft  fewer  or  key,  but  were  obftrufted  by  thie 
Corporation,  as  it  would  endanger  the  navigation  of  the 
faid  river,  be  mifchievous  to  the  bar  of  Tinmouth,  dan- 
gerous to  (hips  ^nd  mens  liyes,  and  deArufljye  to  trade; 
and  thereupon  Adderley  and  Crooie,  as  alfo  the  f^id 
Corporation,  petitioned  his  late  Majefty,  ICing  Ch/arles 
the  fecohdf  in  Council;  and  after  hearings  at  thp 
Council  Board,  it  was  ordered  In  Council  that  a  trial 
fliould  be  had  at  the  Exchequer  bar,  by  a  fpecial  jury 
pf  the  county  of  Bucks,  upon  this  iffue,  viz.  whether 
the  De^p  and  Chapter  of  Durham  could  lawfully,  ered^ 
and  uie  ballaft  keys,  and  wharfs,  2XjarrowJlale^  without 
the  licenfe  of  the  Mayor  and  IJurgefles  of  Newcajlle  ? 
and  in  EafterTerm,  1669,  ^  trial  was  accordingly  had 
before  the  late  Lord  Chief  Baron  Hale  upon  the  faid 
iffue,  wherein  William,  Blachett^  Efq.  (on  the  behalf  of 
fhe  faid  Corporation)  lyas  plaintiff,  and  the  faid  Crooh 
(on  the  part  of  the  then  Dean  and  Chapter)  was  defen- 
dant ;  and  after  a  long  tf  ial  and  full  evidence  given  on 
both  (Ides,  the  jury  gave  g  verdift,  viz.  that  a  ballaft  key 
could  not  lawfully  be  erected  gnd  ufed  at  Jarrow/lake, 
without  the  licenfe  of  the  Mayor  ^nd  Burgef&s  of 
Newcajlle.  Not  fati^fjed  ^'ith  which  trial,  Adderley  ^nd 
\!>roo}^  agaiti  petitioned  the  Ki(ig  ^nd  Council,  that  it 
i^igbt  be  referred  to  the  Lprd  Mayor  and  Court  of 
Aldermen  of  the  city  of  London,  to  examine  and  report 
concerning  the  alleged  public  utility  of  fuch  ballaft 
wharf,  which  was  accordingly  ordered ;  and  27  th 
OSfober,  1 670,  the  then  Lord  Mayor  and  Court  of 
Aldermen  made  their  report  tQ  his  faid  Majefty  in 
Coundl,  and  certified  that,  having  hea^d  council 
and  examined  witneffes  on  both  fides,  they  fqund 
that  the  erefting  a  balla^  fewer  at  Jarrowjlak^  aforefaid, 
would  prove  deftruftive  to  trade  in  geqeral,  dangerous 
both  to  (hipping,  and  mens  ^iv^s,  would  enhance  the 
price  of  fea  cpfils,  pbftruft  and  choak  the  river  Tyne^ 
be  exceedingly  mifchievous  to  the  bar  of  fintf^outh^  and 
manifeftly  tend  to  th^  decreafe  of  the  trade,  and  damage 
of  the  townqf  Newcaftlei  under  which  trial  and  report 
all  perfonsrefled  fatisfied  for  above  :^o  years^  until  169 1^ 

wheQ 
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i  *  ■■  »  when  the  appellant  Shepheard  obtained  a  leafc  from  the 
1698.      Dean    and   Chapter,    of     Jarrowjlake    aforefaid,    fot 

*-''^-^'*~^  twenty-one  years,  at  fome  very  fmall  rent,  and  foon  after 
attempted  to  build  2l  balidl  fewer,  or  key,  there;  which 
\^as  prefented  as  a  nuifance  to  the  river,  and  ord*ered  to 
Be  demolifhed  and  abated,  *and  was  accordingly  done  ; 
and  in  Triniry  l^erm,  1694,  refpondents  exhibited  their 
bill  in  the  cXchequ'er,  dating  their  right,  and  the  necef- 
fary  prejudice  of  any  ballaft  fewer,  or  key,  to  be  ereft- 
ed  upon  the  Bid>river  of  Tyney  and  therefore  prayed  an 
injunftion,  to  prohibit  the  appellants,  and  all  claiming 
under  them,  from  trefting  fuch  ballaft  few^r,  or  key, 
it  yarrowjlake ;  which  bill  the  appellants  anfwered  \ 
and  feveral  witnefles  were  examined  on  both  fides  by 
commiffion,  and  before  a  Baron  in  Landon  s  and  the 
appellants  joined  in  the  commiflion,  s^nd  their  commif&-p 
oners  \^ere  prefent  when  all  refpondents  witnefles  were 
examined,  and  crofs  eJtamined  l»hem,  and  exhibited  inter- 
rogatories before  thfe  commiffibners,  ^nd  examined  feveraj 
, witnefles  on  their  part;  and  appellants  having  difco.vered 
what  refpondents  wi'tnl^ifcs  l)ad  fworn,  appellants  about 
tv^o  months  aftet  exhibited  other  interrogatories  bef6re 
a  Baron  ih  i(7/irfc)/^,  differing  in  many  material  points 
fr6m  their  inferrogatories  eJihibited  before,  the  Com- 
miflionerS5  which  appearing  to  the  court,  it  was  orr 
dcred,  that  oath  Xh(5uld  he  made  by  the  appellants,  ot 
/  fome  on  their  behalf,  What  witnelTcs  examined  before  a 
Baron  in  Londm  Wferc  dead,  and  the  court  would  confi- 
der,  at  the  hearing  of  the  caufe,  whether  their  Depo- 
fitioa  (hotild  be  made  ufe  of  or  not :  And  that  the  De- 
pofitions  taken  on  any  interrogatories,  varying^  from  the 
interrogatories  exhlbhed  before  the  commiffionerSj, 
'  flxould  be  fupprefled :  And  19th  February ^  169(5,  the 
caufe  was  heard,  ind  the  prejudice  of  this  ballaft  wharf 
appeared  fo  plain  to  the  court,  that  a  perpetual  injunc- 
tion would  have  be'eti  at  6nce  decreed,  but  that  the  ap- 
pellants importuned  the  Coutt  for  a  trial  at  law,  with 
'  '  ^hich  (as  they  alledged)  they  would  reft  fatisficd  ;  and 
thereupon  the'couft  direfted  a  trial  kt  bar  by  a  fp^ci^l 
jury  of  Bedford^  upon  the  two  iflucs,  ftated  by*  appel- 
lants; and  in  Trinity  Term,  1897,  a  trial  >^as  accordingly 
had,  which  continued  about  16  hours ;  and  upon  a  i\x\\ 
.  evidence  on  both  fides,  a  verdift  was  found  for  the  re- 
foondents  nbort  both  the  faid  iflues ;  and  on  the  lotb  of 
FibruaYy  kft,  it  Was  finally  ordered  and  decreed  by  the 
faidCottttbf  Eichfeijucr,  that  the  dpfellant^,  and  every 
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of  them,  ihould  be  reftrained  frcwi  making  or  ereftlog  r  '■  "  -  ^ 
any  ballaft  key  dc  wharf  at  Jarrowfiatt  aforcfaid  5  and  169?. 
that  a  perpetual  injuiiAion  (hould  be  awarded  as  prayed  j  "^ 
and  the  appellants,  as  a  ground  for  the  pr«fent  appeal^ 
pretend  that  the  depoficions  taken  in  London  were  fup- 
prefled,  and  that  the  witnefles  who  made  thofe  dcpofi- 
tioosw^,  before  the  faid  trials  unfortunately .  drowned, 
whereb^the appellants  could  not  iDake  their  defence: 
But  the  re^ndents  iniift,  that  if  the  iippellants  bad  been 
aggrievedby  the  faid  order  for  fuppreffing  the  faid  de^^! 
p6fitions,  they  ihould  have  appealed  to  the  Lords  be- 
fore the  trial  of  the  faid  cauie ;  and  that  having  omitted 
to  do  {o,  they  ought  not  now  to  be  heard  ag^inft  that 
order  i  which,  however  is  juft  and  reafonable^  and  ac- 
cording to  the  rules  and  praftice  of  the  courts  of  law 
imd  equity  t  Wberpfore,  and  in  regard  the  faid  decree 
is  only  to  quiet  the  reipondents  in  the  enjoyment  of  a 
right  which  they  hold  by  cuftom,  and  to  hinder  the  ap- 
pellants from  ere^ng  a  tiuiiance  to  the  deftrudion  of  9 
navigable  tivtr ;  and  that  the  faid  cuftom  and  nuifancc 
had  been  tried  by  two  iblemn  trials  at  the  bar^  th« 
refpondents  infifted  that  the  decree  ihoiUd  be  ajEBrmed^ 
and  the  faid  appeal  difinifled  with  cofts. 

And  {Die  Sahlati,  7*  Mali,  1*598,)  after  hearmg 
council  p^  both  fides,  that  it  was  ordered  and  ap- 
JUDGED  by  the  Lords,  diat  the  petition  and  appeal 
ihould  be  difiniffed,  and  the  order  and  decret  appealed 
from  affirmed.    Xwrfr  Jmrn.  vol,  xvi.  p.  %'ji* 


w^-tim^mktimi^ 


fhe  FtDCceSngs  referred  to  in  the  /ongoing  Cafe 
here  follow  .-^ 

,  At  a  council  held  at  Greennvichi  tft  June,  1634,  order  of 
prefent  the  Kihg's  m6ft  excellent  Majefty  :  Upon  con-  council, 
federation  of  a  complaint  of  the  Mayor  and  Bui^gefles  of 
Newcaffiej  againft  the  ballaA  fhoar  lately  built  by  Sir 
Robert  Heathy  Knight,  Lord  Chief  Juftice  of  the  Com- 
oion  pleas,  at  Snith  Shields,  upon  the  river  Tyne,  pre- 
tending fame  to  be  to  the  great  prejudice  of  Shipping  and 
navigation,  and  to  the  annoyance  and  dam^e  of  the  river, 
«qd  ou  hearii^  tfafe  allegations  on  both  iides^  with  their 
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< ^  "  ^  council  learned,  it  was  ordered  that  the  laid 
1693.  Ihoar  fhould  be  finiihed,  and  backed  with  ballaft,  to  make 
it  fit  for  the  fait  works,  which  for  his  Majefty*s»'fer7ice 
are  begun,  and  intended  to  be  perfefted  there:  In  the  firft 
place^  that  the  feamen  (hall  have  liberty  freely  to  caft 
their  ballaft  without  interruption,  if  they  find  it  conve- 
nient for  them,  none  being  compelled  to  it,  nor  hinder- 
ed frqjti  it  5  that  neither  thofe  of  the  town  of  Newcaftle^ 
nor  the  ofteraeb,  do  hinder  the  fame  IndireAly,  by  de- 
nying or  unneceflarily  delaying  to  carry  down  coals  by 
keeles  to  the  {hips,  which  (hall  cafl  their  ballaft  at 
Shields ;  that  to  the  end  this  (bore,  which  may  be  for 
the  fafety  and  encouragement  of  nayigation  and  (hipping, 
may  be  fi>  ufed,  as  the  fame  may  neither  be  prejudicial 
to  the  town,  in  diverting  or  withdrawing  of  trade  from 
thence,  nor  to  his  Majefty  in  l^vs  cuftoms  and  duties,  nor 
hurtful  to  the  river,  his  Majefty  will  rcferve  the  order- 
xtig  thereof  to  himfelf  as  well  in  the  particulars  aforefaid 
as  in  all  other  things  thereunto  appertsdning ;  in  fuch  fort 
as  both  the  town  and  the  feagnen  flia|l  find  his  Mar 
yj/f/s  Royal  care  over  them. 


Certificate  Stptemher  2d,  1759.  Ill  puriuance  of  an  order  of 
of  Sewers,  fcwers,  dated  224  Auguji  Isjft,  we  whofc  names  arp 
fubfcribed,  fix  of  the  Commiijloners,  (five  of  the  quorum) 
have  viewed  the  river  ^yne  from  %inmouth  bar  to  the 
town  of  Nfwcqftjf,  as  far  as  Neiuborhe  up  the  river, 
and  all  the  banks,  ftaithes,  ballaft  (hores,  wharfs, 
creeks,  and  other  places  within  the  confines  of  the  faid 
river,  and  do  find  the  part  pf  Jarrqwfldke  adjoining 
,to  the  Sduih  Shields ^  and  belonging  to  Thcmas  Liddell, 
of  Raven/worthy  Elquire,  where  a  ballaft  ftiore  is  al- 
ready l^egun,  to  be  a  very  fit  cQOimqdious  plaCe,  having  ^ 
found  and  firm  foundation,  whereon  to  build  and  eredl 
a  ballaft  ftiore  for  ftiips  of  great  burden  to  caft  ballaft 
there,  provided  that  the  ragged  ftpnes  lying  before,  the 
fame  be  remove^  f^ad  taken  away,  t jiat  ftiips  inay  lie  there 
withfafety.  » 


l^cport  of      According  to  youi^  Majefty^s  order  of  5th  AuguJl,  we 

the  Trini-  have  confidered  the  allegations  of  ^Ht^harles  Adderly^ 

tyMafters.  £night|  and  Jdhn  Crdoi,  Elquire,  concerning  ereAing  a 

ballaft  ftiore  at   Jarrow/laie,  near  South  Shields,    m 
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tke  ^oumy  of  Dure/me,  and  are  of  opinion,  that  z  h$U 
laft  wharf  at  Sot^tb  Shields,  will  be  of  great  ufe  and  ben^a* 
fit  to  ail  (hips  trading  in  the  river  Tyne  for  coals  ^  for« 
.  it  wiU  prevent  lofs  of  ihips  in  coming  from  Tinmmtb 
hzr^  for  that  they  c^R  out  great  part  of  thdr  ballaft  be- 
fore they  come  to<the  bar  to  avoi(t  the  charge  of  keel* 
ittg  it  up  to  Nfivcafile,  ^nd  are  afterwards  often  call 
away  by  reaibn  of  theU*  lightne^,  and  other  damage 
it  will  prevent  to  fUps,  and  ^ve  them  ^uickei: 
4irpatch  in  their  voyag^s-^it  will  ^ncottragp  the  bpilding 
great  fhips,  more  proper  for  that  trade  than  fmaller  ve^ 
iels— rit  will  encourage  navigation,  by  reducing  the 
price  of  takiog  out  the  ballaft— and  n^ers  may  there- 
by make  two  or  three  morp  voyages  in  a  year, 
charge  an<i  time  bdng  leflened,  and  it  will  tend  to  re* 
duce  the  price  pf  Coals. 

Signed  by  the  mafler  and  warden$# 


&r  Cornwall  Bradjbaw,  Knight^    -    Appeilai^t. 
William  Sutton^  Gentleman,       -      Refpondent. 

TH  E  appellant  fliewed  that  John^  Earl  of  Clare,  Cafe  tf, 
•  now  Duke  of  NewcaftU,  and  John  White,  %xe^ 
^utor  of  Gilbert,  late  Earl  of  Clare,  had  theretofore 
brought  their  bill  in  Chancery  agai4ft  appellant,  William 
^n4gei,'  Andrew  Gar4i  and  Qt^rs,  charging  that  the 
faid  late  Earl  Gilbert,  5th  of  March,  idQa,  by  article  of 
agreement,  in  confideradon  of  61 7/.  lor.  covenanted  with 
John  Hynd,  that  the  Earl  would,  ^^lYi  March,  1684, 
We  to  Hyndi  or  his  affigns,  leveral  mefluages,  fliops, 
Aables,  buildings,  ^nd  hereditaments,  in  or  near  Clare* 
market,  Clements  Danes,  Middle/ex,  then  in  pofleA 
fipQ  of  feveral  perfons  named,  for  61  years,  from  25th 
March,  1683,  at  a  peppercorn  rent  for  the  firft  year, 
and  250/.  per^  ann»  rent  for  the  refidue  of  the  termt 
to  build  houlcs  and  fhpps  upon ;  and  agreed  that  when 
the  houfes  fhould  be  fecond  floor  high,  and  the  fhops 
fiaifhed,  he  would,'at  Hynd's  requeic  and  coft,  leafe 
each  houle  and  (hop  to  fuch  perfon  or  perfons  as  Hynd 
Aouldname,  for  6r  years,  from  the  25  th  of  March,  , 
f  <^83i  and  refer  ye  a  yearly  rent  on  each  houfe  and  Ihop 
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not  ldl$  than  thirty,  tior  more  than  forty  (hillingls  a  (cfot, 
and  that  when  2 jfb/.  per  ann.  Jlhould  be  thereby  afoer- 
taiticd^  the  Earl  and  his  heirs  (hould  leafe  the  refidue  of 
the  pVtmiilk^  to  Hynd  for  61  years,  at  a  peppercorn 
ftnt}  and  fbr  tiJiat  purpofe  the  faid  Earl  was  to  let 
the  Preihifles  to  €ard^  iltid  to  George  Gtikviron^  iince . 
deccafcd,  for  fixty-two  years  from  the  faid'  25  th  of, 
Marcif,  in  truft  to  inalo^  foch  leafe ;  and  th^%  accord- 
Wyt  ith  MArci,  l<S82i  Earl  GW*^Ht  dc^mifed  thte  pre- 
'  mifl^s  to  Cardf  and  'Qi'OjSiron,  upon  \he  trulVs  aforefaid ; 
tfnd  fcnrtber  agreed^  that  Tiyt^  and  h!s  allignis  might  have 
the  benefit  of  ^  leafe  made  to  th^Ea^rl,  for  a  fi^e  paffage 
from  LincoMS'Iim  Fields^  to  )Phyhoufi^Aiky^  paying' th^ 
rent  refer ved  thereby :  and  further  charging,  that  Earl 
Gilbert^  x6th  yahuhry^  1688,  made  hi^  will,  and  IVhite 
his^  executor  in  triift  for  the  Duke  :  And  that  the  appel- 
lant, 16th  GBArer-^  16B8,  had  become  bound  with  Hynd^ 
in  a  great  fum  to  Serjeant  Weji^  and  Jane  Kingdon  v  and 
that,  for  further  fecuring  3000/.  part  thereof,  with  inte-? 
reft,  Hynd^  28th  May^  1^85,  had  mortgaged  all  his  in- 
tereft  in  the  premifles  to  the  lady  Pye^  conditioned  to  pay 
her  the  faid  3000/.  with  intereft,  in  Auguji  following ; 
and  that  Hynie  afterwards  became  bankrupt,  and  A« 
commiffioners  affigned  all  his  intereft  in  the  premifles  to 
yohh  Brown,  and  Tbcmas  Sands  %  and  further  charging, 
that  the  appellant  and  Bridges,  pretended  fome  intereft  in 
the  prfemiflfes,  undfetfomeextent  or  aflignment  of  the  lady 
Pye^  and  that  Hynd  ihd  M^  affigns  had  not  performed 
the  articles  and  agreement  on  thdr  parts  ;  and  appellant 
forther  (hewed,  that  the  Dtitoe  fifA White  had,  by  their 
faid  bifl,  prayed  that  thfe  arrears  of  renrtnight  be  paid, 
and  the  truft  performed,  or  the  pfemiffes  reconveyed 
free  of  all  tncnmbrafaces  to  the  Duke  and  his  heirs.    ' 

The  ap)!«5B*nt,  and  HThithA  Buljlrode,  thereupon 
brought  thteir  bill  to  Chancery,  againft  the  now  Diike 
of  NewcaJHe,  (then  Lord  ClareJ-^Witi^  ahd  Ca-^t 
charging,  that  Bu^ode  had  paid  Lady  t^ye,^  by<5rder 
of  the  Court  of  Chancery,  ^dciot  and  intereft,  and 
ttiken  np  the  fatd  bonds,  and  aife  taktett  an  affignment  of 
her  ftcurity  in  trutt  for  the  appteilant.  That  Hynd  had 
performed  hrs  faidartitles,  and  laid  but  above  jooo/. 
in  bniJding,  and  paid  his  fine,  sAid  ^eat  pai-t  of  the 
ground  rent,  and  had  let  the  hon&s  and  ftops,  when 
btiilt,  for  ^58/.  10/.  fer  'anmsiny  but  tha^  the  tenants 
Itrett  Kfifitirbed  by  the  faM  EarP^  entries^  aftd  fevbidding 
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the  (hops  to  be  ufed  a^  fliops,  and  alfo  forbiddfiig  the 
tenants  to  pay  their  rei^s  to  any  but  him  x*  his  agci^^, 
whertby  the  tenants  were  driven  away,  afed  the  hottfts 
and  fhop  rents  fell  above  one-half.  And  appdfeints  i^ 
Buiftrodey  by  their  bill,  prayed,  that  the  artldcs  tiiight 
be  performed,  and  the  houfes  and  fliOj)s  inj^yei  ac* 
cordingly,  and  they  allowed  the  loflSbs  ftftaitlcd  by 
the  Earl's  conduft.  And  both  c^fcs  bfei«g  ^t  hearing, 
I  ft  February 9  *^9'>  ^^  Court  oiF  Chancery  decreed, 
(inter  alia)  That  it  Ihould  be  referred  to  %  Mafter,  to 
examine  and  certify  what  rent  had  been  paid,  and  WhA 
remained  in  arrear  of  the  ^50/,  per  annuth^  a'nd  of  44/. 
far  Annum  f  for  the  rent  of  the  faid  paiTage ;  an4  wh6n 
the  houfes  and  ihops  were  built  and  finifhe^,  and  to 
wlvom  and  how  let  j  and  that  the  leafes  of  the  premiflcs 
fhould  commence  from  Lady^day,  1683,  ^^^  ^^^  ^P~ 
peiiant  and  his  afligns  (hould  hold  and  enjoy  ail  houies 
and  buildings  on  the  premifles,  in  fuch  manner  as  occu- 
pied flnce  the  building  thereof;  and  that  the  ground 
r?nt  fhould  be  apportioned  on  fuch  of  the  houfes  and 
premifles,  as  fhould  be  fufficiept  to  pay  the  fame.  And, 
21^  June f  1693*  Sir  Mi/es  CoQk,  Knight,  the  Mafler 
reported,  ^tnter  alia  J  TTiat  the  houfes  were  built  and 
finifhed  by  Hynd,  in  1684;  ^^^^  *«re  was  due  to  Earl 
John^  the  now  Duke,  and  White y  at  Lady^day^  ^^3» 
1827/.  ^^^*  ^^^  ^^^^  y^^^*  ground  rent,  above  422/. 
lox.  paid  to  their  agents,  and  for  ten  yeart  rent  of  tte 
paflage,  140/.  and  that  the  houfes  and  Ibops  were  let 
by  Hynd*s  agent,  at  558/.  10/.  perdttfmm\  ^nd  thafc 
appellant  and  Bridges  had,  by  letter  of  attorney,  5th  <X 
May 9  1688,  authorized  Hill  to  receive  thft  i^ent  to  th^fr 
ufc.  And  25  th  July 9  i^93j  the  CourtofChatnceiy  over- 
ruled feveral  exceptions  to  the  report,  and  decreed,  that 
Appellant  and  Bridges  fhould  ftaiad  in  Hynd^s  ^lace,  and 
pay  the  arrears  of  re^t,  amounting  to  1967/.  ioj.  and 
take  leafes  of  the  houfes  according  to  the  artides,  aiid 
referred  it  to  the  Matter  to  fettle  the  fame ;  But  on  a 
rehearing,  18th  November y  1693,  the  Court  declared, 
that  appellant  alone  otight  to  ftand  in  HynS*s  place,  and 
Bridges  to  be  chafg6d  only  with  the  arrears  incurred 
Cnce  he  joined  appellant  in  the  letter  of  attorney  to 
ft'//,  and  be. from  thenceforth  difchargedof  the  accru- 
ing  rent;  he,  in  Court,  fo  dfefiring,  and  having  all  right 
to  fht  preniifTcs,        .  '      ' 

Appellant, 
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Appellant^  I4tb  December ,  16939  {old  his  intepeft  m 
the  premifTes  to  Sutton;  who  was  privy  to  the  decree^, 
and  ppyenanted  to  afllgn  to  him  all  hiseftate  th^reip^  at^  or 
before  the  25th  of  February  following ;  and  to  procure 
(lard^o  execute  fuch  leafe  and  leafes,  as  Card  was  enabled^ 
direfted,  or  ought  to  make  unto  Hynd  or  appellant^ 
And  Sutton  povepanted  to  indemnify  appellant  from  all 
ground  rei^t,  i^c.  ffom  and  after  Chriftmas,  1693 ; 
and  unde^  thefe  nrtif  lies  Sutton  was  let  into  poileflion  of 
the  premifles^  then  }e^  at  300/.  per  ann.  and  received 
rents  ever  fince }  but  in  breach  of  his  covenant  with  ap- 
pellantf  never  paid  one  penny  of  the  ground  rent  incur- 
red fmcc  CAr^m/i/,  1693.  And  foon  after  the  execu- 
tion of  thefe  articles,  Cardy  by  order  of  the  ^ppellanf 
and  Sutton^  made  a  draught  of  ^  leafe  of  the  faid  prc- 
mifles  to  Sutton^  whereby  the  ground  r^nt  of  250/.  per 
ann.  yras  to  iffue  QUt  of  th^  whole ;  which  drj^ught  was 
perufed  and  fettled  ^y  council,  and  agreed  to  by  Sutton^ 
who  ordered  Card  to  cngrofs  a  leafe  purfu^nt  thereto  j 
but  afterwards  Sutton  infilled  to  have  diftinft  leafes,  and 
TVould  not  accept  of  a  leafe  according  to  the  faid  draught: 
But  in  Hillary  term,  1694,  exhibited  his  bill  againilt 
appellant  in  the  Exchequeri  to  compel  an  execution  of 
^he  faid  articles  in  ipecie,  and  that  appellant  fhould  pro- 
cure Card  to  make  Wm  twenty  diftintt  leafes  j  but  before 
the  appellant  wa^  required  to  anfwer  that  bill,  ^utu^n 
prevailed  on  him  to  attend  a  Mafter  in  Chancery,  .^nd 
fee  if  (he  rents  cpuld  b^  apportioned  ^ccprdjng  to  the 
decree  pf  that  Court;  and  Sutton  produced  a  rent^ 
^mounting  to  ZT^h  per  arm.  and  the  Duke  and  hi$ 
agents  infilling,  the  premifles  let  were  not  fufficient  for 
an  apportionment.  The  RJafter  certified  that  matter  tq 
the  Court,  and  prayed  further  direftion ;  and  the  Court, 
bearing  council  in  the  prefence  of  Sutton  and  hU  council, 
July  J^thj,  1695,  declared,  that  all  tl^e  premiffes  ought 
tp  be  iubjeft  to  the  faid  ground  rent,  and  fo  ordered.  Af- 
ter which,  Sutton  required  aq  anfwer  to  his  faid  bill^ 
which  the  appellant  put  in  in  Mi^hqelmas  term  follow- 
ing, and  thereby  fet  forth  the  proceedings  in  Chancery, 
and  that  he  was  ready  to  perform  the  agreement  on  K\% 
part,  fo  far  as  he  was  impowered  by  the  faid  decree  an4 
pr4er,  t)^t  could  not  procure  diftinft  leafes  of  each  flipp 
and  houfe.  And  26th  Q{lober^  ?6g6,  th^  Cpurt  ipf 
Exchequer,  upon  hearing  the  faid  caufe,  decree^  ap- 
pellant to  perform  his  articles  with  Si/Z/i?;?,  in  fpecie, 
with  irefefence  to  the  words  in  the  articles^  (unlefs  caufe) 

th^t' 
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that  day  fortnight;  afad  iath  November  follo^^g,  con-  <  *■■  "^  —  ^ 
firmed  their  decree  J  and  further,  ordered  a  feigned  ic-     1698. 
tion  to  be  brought  againft  the  appellant  as  upoit  a  quan'^ ' 
tufn  dampntficatus^  to  afcertaia  \vhat  damage,  Sutton  had 
flillained  by  appellant's  not  performing  his  articles  for 
the  time  paft;  upon  trial  -Whereof,   Sutton  recovered 
xtx>/.  damaged  againft  the  appelknt,  although  Sutton 
had  quietly  enjoyed  the  premifTes,  and  received  the  rents^ 
from  the  time  of  his  agreement,  without  interruption, 
or  faying  any  of  the  ground  rent.    And  19th  December^ 
-  1696,  the  Court  of  Exchequer  referred  it  to  Mr.  Barod 
JBhnccw,  to  fettle  the  leafes  to  be  granted  by  Card\  and[ 
the^  Ba:ron,    notwithftanding  the  decree  aad  order  of 
Chancery,  declared  it  his  6pinion,  that  the  ground  rdit 
ought  to  be  apportioned,  and  thai;  Card  ougnt  to  grant 
di^nA  leafes,  and  having  approved  a  draught  of  the  leafed 
to  be  made  by  Cardy  iflued  feveral  iunuilonfefs  fbr  Button 
to  attend  him,  with  an  account  of  the  names  of  the  fe- 
veral tenants,  and  a  particular  rental,  in  order  to  appor- 
tion the  rents  thereof.     And  aoth  February^  1696,  ap- 
pellant, ifl  obedience  to  the  decree  of  the  Exchequer, 
affigned.all  his  intereft  to  Sutton^   though  Sutton  had 
not  executed  a  xounter  part ;  but,  without  attending  the 
Baron,  according  to  the  fummons,  moVed  the  Court  of 
Exchequer  ag^nft  the  appellant,  for  an  attachment  fot 
contempt,  in  not  performing  the  decree  of  that  Court, 
in  procuring  Card  to  execute  leveral  leafes  at  apportioned 
rents  $   and  the  7th  i>^r^w*^r,  1697,  obtained  an  order 
for  an  attachment,  upon  which,  the  appellant  appeared, 
and  was  examined  on  interrogatories,  and  acquitted  of 
the  contempt,   ihafmuch  as  the  leale  direfled  by  the 
Baron,   was  not  pcrfeAed  by  infcrting  the  apportioa« 
ment ;   and^  the  Duke  afterwards  profecutidg  appellant 
for  the  arrears  fince  Chri/lmas,   1693,   which  Sutton 
ought  to  pay,  and  Sutton  being  in  poflcflion,  and  a  pri- 
fbner  in  fhe  King's  Bench,  in  execution,  (hut  not  at  the 
appellant's  luit) ;  appellant,  in  Michae/mas  term,  i6cf6^ 
brought  his  bill  in  Chancery  againft  his  Grace,  Card, 
and  Sutton,  to  oblige  the  Duke  to  accept  Sutton  tenant, 
and  to  enforce  Sutton  to  pay  the  arrears  fince  Cbrijfnta/, 
i^93»  and  Card  to  make  fuch  leafe  as  h^  ought  to  do 
by  the  deciree  of  that  Court,  which  appellant  was  advifed 
to  do,  in  regard  that  Court  had  the  priority  of  fuit, 
and  the  Duke  an4  Card  were  not  parties  to  Suttotfs  bill 
ifi  the  Exchequer;  and  the  Exchequer  having  enjoined 
the  apj>ellant  not  to  proceed  is  Ctemccry  againf!  Sutton, 
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op  pretence  the  Exchequer  bad  the  pnority  of  fu'it, 
appdlaat  exhibited  his  bill  in  the  Exchequer,  againfl 
the  Duke,  Cdrd^  and  Sutton^  to  the  fame  eiFefl^  and 
thereupoQ  the  Chaacery  injoined  the  appellant  not  to 
proceed,  agaioi):  Card  in  the  Exchequer,  for  that  the 
Chancery  had  the  priority  of  fuit*  By  which  proceed- 
ing, the  appellant  was  utterly  deprived  of  iremedy  under 
cither  decree*       , 

But  the  sippellapt  is  advifed,  that  he  can  have  no  re- 
lief againft  {he  decrees  and  orders  of  Chancery,  and 
that  the  dep:ees  and.  orders  of  the  Court  of  Exchequer, 
,ought  to  have  been  agrepable  thereto,  in  regard  the  faid 
proceedings  in  Qhancery  were  priory  and  thzx  Muttony 
coming  in  pendente  Hfe*  was  privy  to  all  thofe  proceed- 
ing8|  and.  $oUnd  tbei^by,  ana  ought  to  have  brought 
h|s  fu|t  ip.  1^A(  Cou^,  and  not  in  the  Exchequer;  and 
fubnutted  ^o  the  Lor4s  difmii&on  of  Jo  much  of  his  ap^ 
p^s  as  4;oi)9^rned  the  decree^  order  and  proceedings  in 
Chancery,  a44  th^  l;heie  proceedings  fhould  be  affirm- 
ed :  Wl|ecefore^  ^n^^  for  that,  appellant  was,  by  his 
2fti^le^f  qply  obliged  to  procpre  Ccfrd  to  grant  Sutton 
fm:k  ie^fe  or  leaiesa^  thp  Court  of  Chancery  enabled 
Hf^t  appellant  conceived,  tliat  the  Exchequer  haying 
Of 4pce4  him  to  procure  Card  to  ni^ke  ieveral  leafes  to 
Button,  2iX  apportioned  rents,  fucb  order  ought  tp  be  re- 
v^rfed,  a^  contradictory  to  the  proceedings  in  Ch^qcery, 
and  the  Loj^ds  a^irmation  therepf}  and  that  Sutton 
ought  not  to  have  any  leafe  until  he  b^th  paid  the  arrears, 
p  •  of  the  fei4  gronpd  rent,  incurred  fin<:e  Chriftmas,  1693 : 
^rancis  ^^  therefore  appealed  from  the  decrees  and  orders  of 
T?^ew-  ^^^  Exchequer,  and,  prayed  they  might  he  reverfcd,  and 
pQjf^       "  to  be  generaUy  relieved  in  the  premi(&s»  ^ 

The  refpondent  made  this  cafe :  That  appellant  and 
he,  14th  December f  1693,  entered  into  and  (baled  arti- 
cles concerning  refpon^nts  purchafing  &om  appellant 
feveral  houies  and  buildings  in  Bear-Tard,  and  thereby 
Sir  C^ruH^fofl^  in  conlideration  of  1 100/.  paid  and  fecured 
by  a  mprtgage  pf  Sutton^ ^  efiate  in  Surry ^  covenanted 
tb;i|:  he  would>  at  or  be^re  the  ijtfa  qiFeir^^ry  then 
npxt>  by  ip4/enuire,  ailign  and  fet  over  to  $utton  all  faid 
prei^if^fi,  ^nd  all  his  eftate  therein,  free  frpnii  incum- 
hipmcp^f  wi  grpund  rent,  to  Qhrij^mfl^  following,  with 
reference,  an4  according  to  c^t^in  articles,  dated  5th 
Mareh^  z682>  betwe^^ii  Gilbert^  late  Earl  of  Clare,  and 
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jfdin  Hfmd'y  and  alfo  to  a.  leaie  of  the  fame  date,  be>»  < 
tween  the  iaid  Earl  and  Hytd,  and  Cowdron  and  Andnm^ 
Card.  And  Sir  Cornwall  thereby  further  covenanted,  ^ 
that  he  would,  at  or  before  laid  15  th  day  of  February ^ 
procure  Card  to  execute  to  iutton  fuch  demife  and  de« 
i6ife$,  for  inch  term  or  terms  as  by  faid  articles,  le^fe, 
^nd  a  decree  in  Chancery^  dated  ift  February^  1691^ 
js  enabled  and  direfted  to  make;  and  that  Sutton 
thereupon  took  poliefiion ;  and,  in  confidence  of  Brad^^ 
Jb(nv^%  pesforming  his  s^mreement,  laid  out  above  20oo/« 
ia  repainag  the  premiites,  and  making  a  GOiivenient 
pafT^ge  thereunto }  and  that  Brad&aw^  txom  Decembtr^ 
1693,  ^^  milary  term,  1694,  declining  to  make  him 
a  tiile  in  the  premises,  Sutton  in  that  term  brought 
his  bill  IB  the  Exchequer  for  a  fpecific  performance  a^ 
the  articles}  a^d  that  appellant  had,  in  his  anfwer^ 
aonfefled  the  agreement,  and  let  put  a  deaee  in  Chan<« 
eery  between  (he  Duk<  of  Ncwcafile  and  himfelf^ 
whereby  leaiiis  were  to  be  made  according  to  Hynd^s 
articles,  and  that  the  ground  rent  ihould  be  apportioned* 
And  26th  June,  i6^,  the  canfe  was  heard  in  thfl 
Exchequer,  and,  after  a  long  hearing,  it  was  referred  ta 
two  gentlemen  to  arbitrate  the  matter ;  and  the  caufe  to 
ftaad  in  the  paper  for  the  a6th  OBober  following* 
And  refpondents  counfel  then  informing  the  Court  that 
the  referees  could  not  determine  the  matter,  prayed 
judgment  in  the  caufe )  and  no  council  attending  for  Sic 
Cornwall^  it  was  decreed,  that  Sir  Cornwall  ihould  per- 
form his  faid  articles,  in  fpecie,  Uterally  according  to  his 
coveaanty  vnlefs  caaie  that  day  fortnight ;  and  then  thd 
decree. was  confirmed,  and  an  iffue  diredled  as  ftated 
by  appellant.  And  now  appellant,  by  his  appeal,  en<v 
deavours  to  rererfe  the  faid  decree,  and  avoid  his  own 
sgreement/  and  to  keep  SutUn^s  money  in  his  pocket 
for  nothing;  and  objefh  that  he  cannot  perform  his 
I  own  agreement,  and  .that  &/^»Jd  become  theDuke'a 
I  tenant,  and  that  his  Grace' promifed  to  leaie  the  pre-^ 
•  mifles  to  him ;  but  the  refpondent  fubmitted,  that  the 
firft  obje^iipn  is  ftrange  in  a  court  of  equity;  and  if  it 
ihould  be  recehred  for  doArine  and  good  equity,  that  a 
perfon  (hall  take  my  money  to  caufe  and  proctire  a  third 
perfon,  his  trpftee,  to  convey  an  eftate  to  me;  and  thea 
ihall  tdl  »e  he  cannot  prevail  upon  him  to  do  it, 
and  yet  will  not  reflorc  me  my  mooey,  or  put  me  in 
the  fame  condition  he  found  me :  It  would  encoorager 
all  mailer  of  £r»ad  and  opjp^ffioo  of  that  nature,  anC 

^  few 
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4  Mil  ^■■■is  fe\lr  meti  voold  be  fafe  under  any  agreement ;  c(pecxalt)r 
1698.     confidering  Sir  Cornwall  vi^^s  of  full  age,  knew  what  he^ 

^ V    ■»■'  did,  and  doth  not  pretend  he  w^s  impoied  tipon  by 

Sutton.  And  as  to  the  fecond  objedtion,  there  h  no 
fuch  matter  proved  in  the  caufe ;  aad,  in  truth,  there  is 
so  fucb  thing ;  neither  did  the  Duke  ever  accept  reipen- 
dent  his  tenant,*  nor  promiie  to  make  him  any  ie^^ 
but  always  oppofed  it,  and  refufed  it.  And  the  dqcree 
and  proceeedings  in  Chancery  are  not  grounded  on  the 
articles  between  Sir  Cprnwall  and  Sutton^  and  Sutton 
is  no  party  to  ^hat  fuit}  and,  reipondent  conceived^ 
no  man  can  be  bound  by  a  decree  who  is  not  a  party  to 
it ;  and  infifted  that  the  decree^,  orders,  and  proceed-* 
ings  in  the  Court  of  Exchequer,  Were  agreeable  to 
Juftice^  equity^  and  good  confcience  ^  and  that  the  ap- 
peal oBght  to  be  difmifled  with  exemplary  cofts^and 
the  rather,  becaufe  appellant,  during  his  proceedings  in 
equity^  againft  Sutton,  profecuted  Sutton  at  common 
law  upon  (he  faid  agreement,  and  laid  lum  in  gaol  for 
3000/.  and  that  Sutton  is  now  aftually  a/priibner  at  his 
fuit  for  the  fame ;  and  during  SuUon^s  confinement  Sir 
Cornwall  foreclofed  Sutton  of  the  equity  of  redemption 
of  the  mortgaged  eftate,  whi(:h  Sir  Cornwall  had  for 
the  fecurity  of  his  i  looA  and  is  now  in  the  aAual  pof- 

Xdtn*        feffion  thereof,  and  hath  >een  fo,  and  received  the  rents 

Bridges.    a°d  profits  thereof,  about  200/.  a  year,  from  16931  the 

J.  Daniel,  time  of  bi$  artigles  with  Sutton, 

15th  Aprily  1698,  Sir  Carnivall  Bradjba^  prefented 
to  the  Lords  his  petition  of  appeal  from  two  decrees 
of  the  Court  of  Chancery,  one  in. a  caufe  between  John^ 
Earl  of  Clare^  (then  Duke  of  Newcaftle)  and  John  JFhite, 
plaindfTs,  Brad/haw,  Brydges^  Card,  and  others,  de^ 
tendantsj  and  one  in  a  caufe  between  Buljlrodt  and 
Bradjbaw,  plaihtiflFs,  the  Duke,  White,  and  Card,  de- 
fendants;  and  alfo  from  a  decree  and  feveral  orders  of 
the  Court  of  Exchequer,  in  a  caufe  between  Sutton, 
plaintiff,  znA  Bradjhaw,  and  others,  defendants.  And 
17th  May,  i6gB,  Sir  Cornwall  Bradfiaw  prefented  a 
further  petition  to  the  Lords,  praying  that  his  fud 
petition  and  appeal  might  be  difmifled,  as  to  fo  much  of 
^  it  as  related  to  the  faid  decrees,  orders,  and  proceedings; 
bad  and  made  in  the  Court  of  Chancery }  and  that  the 
faid  decrees,  orders,  and  proceedings  might  be  affirmed, 
which  was  ordered  accordingly.  And,  Die  Luna  6<* 
^unii,  1698,  upon  hearing  council  upon  the  petition 

and 
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and  appeal  from  the  Exchequer  decree;  It  was  or- 
dered and  ADJUDGED  by  the  Lords,  that  the  fald 
decree  and  orders  of  the  Court  of  Exchequer  do  ftand 
affirmed  with  this  aheration,  **  That  the  faid  Sir  Corn» 
**  wall  Bradjhaiu  do  procure  the  faid  Andrew  Card, 
**  upon  the  faid  Sutton's  performing  what  by  the  articles 
«*  mentioned  in  rhe  faid  decree  he  is  obliged  to  perform, 
**  to  execute  one  or  more  leafes  for  fuch  term  and  eftate 
'*  as  the  faid  And-ew  Card,  by  the  faid  articles  and  the 
**  decree,  and  orders  made  in  the  Court  of  Chancery, 
**  (as  they  now  ftand  affirmed  by  this  Houfe)  is  en- 
"  abled  and  ought  to  do,  and  no  othcrwifc.'* '  Lordt 
Journ.  vol,  xvi.  264.  288.  301. 


fbmas  7il/Uy  and  Anne  Pottenger,  -  Appellants* 
Angehti  ff^rigbp^  -  -  Refpondent* 

THE  appellants  made  this  cafe:  TYiZt  Richard Tiljley,  Cafe  7* 
of  London^  Merchant,  by  his  will,  made  in  Dicem^ 
her^  1675*  bequeathed  all  his  perfonal  eftatc  (except 
fome  few  legacies)  to  appellant  Anne,  his  then  wire,  and 
appellant  Thomas  his  fon,  and  Elizabeth  TiUley,  his 
daughter  {fince  deceafcd)  and  made  his  coufin,  John 
Tiiftey,  and  others  his  partners,  executors  in  tmft,  for 
his  wife  and  children,  and  died  in  Offober,  1677,  leaving 
afumof  1131/.  10/.  gd.  ready  money,  in  his  dwelling 
honfe  in  Coleman- Stre/f,  and  a  far  greater  ium  in  bags^ 
in  his  wareboufe  in  Welch  Hall,  under  Guildhall,  bc- 
fidesalarge  ftock  in  trade;  and  the  executor^  John 
Ttljle%  immediately  took  the  ready  money  found  in  vdi' 
tator^  dwelling  houfe  into  his  pofleffion  ;  and  the  bags 
found  in  Welch  Hall  were  removed  to  thrift* s  Hofpital 
by  the  prefident  and  governors  thereof,  landlords  of 
Welch  Hall,  in  ufum  jus  habentis;  and  13th  November, 
1677,  ^  inventory  was  taken  of  teftator's  eftate,  intitled 
an  inventory  of  his  goods,  chatties,  &c.  feen,  valued  and 
appraifed;  wherein  the  fum  of  1131/.  10/.  prf.  fo  found 
in  his  houfe,  is  expreisly  fet  down  as  his  proper  eftate^. 
but,  in  this  iavcntory,  the  money  found  In  Welch- Hall  was 
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not  fpeqified  otherwife  than  under  the  general  name  of 
his  (lock  in  trade,  and  his  part  of   the  profits  thereof: 
And  that  John  Til/ley  was   the  only  afting  executor, 
and  paid  appellants  feveral  fums;  but  teAator's  daughter, 
Etizabeihy  being  an  infant,  and  not  intitled  to  receive  her 
(hare,  appellants  did  not  call  John  Tiljley  to  account  till 
after  her  death ;  and  in  1691,  appellants  preferred  their 
bill  in  Chancery  againft  the  Executor,  for   a  difcovery 
arid  account 5  and  John  Tiljley ^  in  his  anfwcr,  fet  forth 
the  inventory  taken  13th  November ,  1677,  and  diftiR- 
guifhed  the  1131/.  los,  prf.  as  the  proper  eflate  of  R> 
chard  Tiljley  \   and   fet  forth  like  wife  his  receipt  o(  the 
2012/.  2J".  6d,  from  Chrijl^s  Hofpiial^  which  he  called 
money  belonging  to  the  eftate  in  partnerfhip;  and  having 
given  an  evaiive  account  of  other  lums  charged  upon  him 
by  the  bill,  appellants  took  exceptioas  to  his  anfwer,  but 
before  they  could  be  argued,   John  Tiljley  died,  and 
made  relpondent,  Angelott  Wright ^  his  executrix  ^    fo 
that  appellants  loft  the  benefit  of  their  exceptions  :  And, 
in  1692,   appellants  revived   their  fuit  againft  refpon- 
dent$,  who  anfwered,  and  the  caufe  was '  heard    23d 
Mayy  1693,  before  the  Lord  Keeper,   and  an  account 
direfted  of  both  Richard  and  John  Tiljley  %    cftatesj 
and  refpondent.  was  decreed  to  be  anfwerable  for  John 
Tiljley  %  receipts,  as  far  as  his  eftate  could  extend  ;  And 
1 4th  November y  1 694,  thfe  matter  reported,  ihdXjohn Tiljley 
had  received  of  Richard's  eftate  6540/.  12/.  orf.  includ- 
ing faid  fums  of  1131/.  los.  gd.  and  2012/.  2/.    6d, 
and  had  diftjurfed  5361/.  3/.  Sd.  and  that  there  remained 
due  to  appellants  1179/    8/.  lod.  to  be  paid  by  refpon- 
dent  out  of  the  eftate  left  her  by  Johny  which  the  mafter 
reported  to  be  1237/.  3/.  ^d.  To  this  report  refpondent 
excepted,  and  infirted  that  the  11 31/.  .10/.  9 J.  was  part 
of  the  2012/.  2J"  6d.  found  in  Welch  Hally  and  not  a 
diftinftfum^  and  in  1695,  the  exception  was  argued, 
and  the  Court  direfted  a  trial  at  law  upon  this  fmglc 
iffue,  Wz.  whether  the  1 131/.    ioj.    9J.    was  included 
in  the  2012/.  2J-.  6d»   which  iflue  was  tried,  in  Trinity, 
1695,  before  Holt  Chief  Juftice,  where  refpondent  offer- 
ed in  evidence  a   pocket  book,   pretended  to  be  kept 
and  written  by  Jabn  Til/ley^  where.n  was  a  memoran- 
dum, that  he  had  paid  to  William  Pemberton,  one  of 
Richard  Tiljley  spanners,  880/.  I  is,  ^d.  out  of  the  2012A 
2J-.  6d.  and  becaufe  880/.   11/.  9^.  and  1131.   10/.  gd. 
make  2012/.  2/.  6rf,  they  would   infer,   that  the   131/. 
los.  gd.  fpecified  in  the  inventory,  was  Richard  Tiljley* s 

part 
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part  of  the  201  i/.  is.  6d.  found  in  WelcS^HaJ/'^  and  t  "  "^ 
alledged  that  the  inventory  was  not  exhibited  till  jtpril,  1698. 
1178,  which  book  was  not  proved  to  be  John  Tiljlefs  ' 
haad-writing,  though  if  fo,  no  evidence  in  law,  and  fo 
the  Chief  Juftice  declared  ;  but  one  of  appellant's  coun- 
cil unwarily  admitting  the  jury  to  fee  that  book,  they 
were  miflcd  by  it  (as  fome  of  them  fince  acknowledged 
upon  oath)  and  agreed  to  a  verdift  for  refpondent,  which 
the  appellants  council  perceiving,  fufFered  a  nonfuit;  and 
in  1696,  appellants  applied  for  a  new  trial,  which  the 
chancellor  declared  he  was  tied  up  by  the  rules  of  the 
court  from  granting,  unlefs  the  judge  fhould  certify  the 
cafe  proper  for  one;  which  the  Chief  Juftice  declined  to 
do,  bechufe  appellants  had,  through  ignorance,  neglected 
to  apply  whilft  the  caufe  was  frcfli  in  his  memory;  and 
therefore  the  Lord  Chancellor  ordered,  that  the  1131/. 
10/.  9^.  (hould  be  taken  as  included  in  the  2012/.  2s,  6d^ 
and  this  decree  was  figncd  and  inroUed ;  which  r^lpon- 
dents  infift:ed  ought  to  be  rcverfed,  and  a  new  trial  grant- 
ed; becaufc  defendant,  John  Tiljlej^  in  the  fchedule  to  his 
anfwer,  calls  the  1131/.  loj*.  9^.  the  proper  eftate  of 
Richardy  and  calls  the  2012/.  2/.  6d.  money  belonging 
to  the  partners ;  which,  if  the  firft  fum  had  been  includ- 
ed in  the  fecond,  he  would  not  have  done,  but  would 
have  diftinguiftied ;  and  becaufe '  there  were  fcveral 
goods,  rings,  and  other  th'ngs  befides  the  bags  of  money 
found  in  Welch  Hall  not  npticed  in  the  inventory^ 
v/hich  is  an  argument  that  the  inventory  was  only  made 
up  of  Richard  Tiljley*s  eftate,  and  that  no  part  of  the 
2012/.  2/.  6d.  which  was  not  numbered,  When  that  in- 
ventory, was  taken,  would  be  included  in  the  invento- 
ry ;  and  becaufe  Richard  Tiljley^%  daughter  had 
1000/.  bequeated  her  by  the  will,  to  be  paid  at  21. 
which  (he,  dying  under  age,  never  received,  and  ap- 
pellants are  now  intitled  to,  and  if  the  H31/.  lox.  prf. 
be  included  in  the  2012/.  2x.  6d.  the  daughter  could 
have  had  no  portion  at  all  ha'd  ftie  lived,  and  the  execu- 
tor would  hardly  have  parted  with  all  the  eftate  till  fhe 
was  fatisfied,  or  he  had  her  difcharge;-  and  becaufe  it 
was  proved  in  the  caufe,  and  at  the  trial  that  Richard 
filfley  left  a  great  fum  in  ready  money  in*  his  houfe  in 
Coleman^ s-Streei,  belides  that  in  Welch  Hall^  and  no 
account  is  given  of  the  money  found  'n  his  dwelling- 
houfe,  fave  by  the  inventory,  which  though  not  exhi- 
bited till  Aprils  1678,  was  taken  13  th  November^  1677* 
at  which  .time  it  was  impoflible  for  the  executors  to 
D  2  know 
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Hpow  hoM^r  much  of  the  mopey  fouod  'm  Welch  HalU 
belonged  to  Richard  ^iljley  \  becaufe  that  money  was 
OOt  told  over  till,  the  ad  February  following : 
^vd  becaufe  no  pocket  book  could  be  given  in  evidence 
iu  difcharge  of  the  party  who  kept  it ;  but  even  fo,  the 
ixiemorandum  entered  there  will  not  fupport  the  infe- 
rence made  from  it; ,  for  John  Tiljley  admits '  the  capital 
ftock  in  trade  between  Richard  ^iljhy  and  his  pai^tners, 
to  be  4'^^oo/.  and  Richard  Tiljley  s  mare  2300/.  fo  that 
iB/^AW  SfiZ/^^/s  dividend  of  aoial.  a/*  6d.  would  be 
1157/.  17/.  1^4*  and  further,  becaufe  the  jiiry  were 
milled  by  illegal  evidence,  and  fome  have  fo  acknow- 
Ic Jged  OQ  oath  \  and  the  form'  of  proceedings  in  Chan- 
cery ought  not  to  outweigh  the  merits  of  a  cauf^.  And 
appellaQts  iafiAed  that  new  trials  are  frequently  granted 
in  the  common  law  courts,  where  the  evidence  doubt- 
ful, or  the  jury  milguided  by  illegal  evidence,  and  a 
xx^vf  tnal  might  have  been  granted  in  this  cafe,  if  ap- 
pellants had  not  ignorantly  miflaken  the  manner  of  ap- 
.  plying  for  one  in  aue  time ;  and  fubmitted,  that  a  new 
trial  would  not  take  away  refpondent's  right,  but  only 
bring  it  under  a  frefh  examination,  and  give  appellants 
4n  op^por^unfty  of  afferting  theirs,  which  they  were  in 
a  great  meafure  deprived  of  at  the  former  trid  by  their 

J.    BereH- oVn  foUcitors,  who  concealed  many  material   papers 

ford.         frornthem. 

The  refpondents  ftatcd,  that  Richard  Tiljley  was  in 
partnerflvip  with  William  Pemherton^  Robert  Pembertotiy 
a!nd  Edward  Phillips^  and  kept  the  calh^  and  managed  the 
t^ade  at  a  plaice  under  Guild  Hall^  belpnging  to  Chrijl^s 
HofpitaU  called  the  Welch  Hall^  and  there  kept  his 
Qwa  ca(h  as  well  as  the  cafli  of  the  partners,  and  made 
bi3  will,  and  appointed  William  Pemberton  and  Philipt 
his  partners)  SLudi  Jchn  Tiljley,  executors,  and  died  as 
lated  by  a^p^Hauts,  apd  that  Pemberton  and  Til/ley 
proved  the  will;  and  13th-  Novemtfr^  i^77i  began  to 
take  an  inventory,  but  did  not  exhibit  it  till  April  I5th^ 
after  when  they  preferred  it  in  the  Prerogative  Court  of 
Canterburj;  and  in  that  inventory  is  an  item,  of  1131/. 
iojt.  9^.  mentioned  to  be  in  ready  money  at  teftator's 
decealV,  properly  belonging  to  his  eftate,  but  not  mea- 
ti9aed  to  be  in  teftator's  houfe ;  and  in  Hillary  Term, 
1690,  the  appellant  Jnn  being  married  to- James  Pot» 
,  tenger^  he  anid  Hie  exhibited  a  new  bill  in   Chancery 

(though 
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(thongh  flie  received  her  .thirds  accordiDg  to  the  hud 
iavdntory  on  a  former  bHl)  for  an  account  of  the 
faid  Richards  eftate,  which  the  faid  Join  Ti/fl^^ 
i8ch  June^  idpif^anf^rered^  and  annexed  a  copy  pr  the 
inventory  as  the  whole  eftate  of  the  faid  Richard^  and 
alio  annexed  t\vo  accoantSi  one  of  the 'particular  receipts 
of  money  >  the  other  of  lus  particular  difburfements; 
among  which  former  there  is  mention  of  2012/.  2x.  6d. 
received  in  cafht  belonging  to  the  eftate  of  Richard, 
Ti/Jley  and  partners,  in  a  cheft  at  Chrifi's  Hojpital^  and 
among  the  payments  there  i&  mention  of  8  So/,  i  ix.  gd. 
paid  to  Pembertofty  to  make  up  the  cafti  in  partner- 
ibip,  and  foon  after  the  faid  John  Tjljley  died, ,  havin|r 
ma^e  bis  will,  and  the  refpondent  fole  executor  thereof, 
againft  whom  the  plaintiffs  (now  appellants)  revived 
that  iuit,  and  the  caufe  was  heard^  and  the  mafter  re-- 
ported  as  ftated  by  appellants ;  to  which  report 
both  fides  took  feveral  exceptionS|  and  reipondents 
firft  exception  (which  is  the  matter  noy  in  queftion) 
was,  that  the  mafter  had  charged  refpondents  with 
all  the  monies  mentioned  in  the  faid  accountj  which 
John  Tiljley  had  cotifeffed  to  have  received;  and 
had  moreover  charged  reipondent  with  ,the  11 3.1  A 
I  ox.  9</.  mentioned  in  the  inventpryi  to  belong  pro* 
perly  to  his  eftate.  Whereas  the  1131/.  lox.  prf. 
was  part  of  the  2012/.  2x.  6d.  mentioned  in  the  ac« 
count  of  particular  receipts,  to  be  }n  caih,  belonging 
to  the  eftate  of  faid  Richard  %iljley  and  pftrmers,  as 
appears  by  deducing  the  880/.  i  ix.  ^d.,  paid  to  Pern" 
lertony  from  the  2012/.  2x.  6d.  the  remainder  ^ing  the 
1 131/.  I  ox.  gd.  meotionedin  the  inventory:  On  hear- 
ing the  caufe  on  which  exception,  the  Chancellor  or- 
dered the  parties  to  proceed  to  a  trial  in  London^  whether 
the  1 131/.  lox.  pi.  was  any  part  of  the  2012/.  2x.  6d. 
or  not,  and  to  reibrt  to  the  court  for  further  direc- 
tion :  And  on  the  trial,  after  a  full  hearing, of  witnefles 
on  each  fide,  and  examination  by  the  court  and  jury, 
of  books  and  papers  produced  on  each  fide,  the  jury 
being  ready  to  give  avcrdift,  the  appellant  voluntarily 
became  nonfuit,  and  thereby  gave  up  the  caufe  ;  after 
which  the  caufe  was  heard  before  the  Chancellor,  who 
ordered  that  refpondenis  faid  exception  be  allowed,  and 
that  the  1131/.  los.  ^d.  be  taken  as  part  of  the  2012/* 
2/.  (>d.  and  over^^rulcd  the  other  exceptions  on  both 
fides,  and  referred  it  back  to  the  mafter  to  make  his 

further 
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#    ■■'■Pi  {aid  two  fee  farm  rents  300/.  per  anH.  inafmuch  as  (he 
1698.     mighty  under  her  father's  will^  charge  the  lands^  whea 

^      X   '   'purchafed,   with  fuch  money  as  ftic  Ihould  think  fit. 
She  therefore,  by  articles,  dated  23d  July^  i^95>  ^' 
tween  her  and  appellants,  Bretland  and  Fowle,  (in  con- 
fideration  of  344o/.  then  paid,  or  bon4  fide^  difcoanted 
to  her,  being  th«  fum  then  compnted  fsffieient  to  make  up 
the  fee  farm  reets,  300/.  per  ann  )  acquitted,  reieafed,  and 
difcharged  Brethnd  and  Fowle,  th^  executors  and  admi- 
niftrators,  from  laying  out  the  3480A  or  any  part  thereof, 
in  the  purchafe  of  land$,  to  be  fettled  as  aforefaid  \  and 
ia cafe ^r<//a/i^ and  Fofwlef)siOu\dL  afterwards  be  compelled 
{q  to  lay  out  that  moiKy,  then  Sufanna^  purfuatit  (as  fhe 
aipprebeaded)  to  her  faid  power,  thereby  direAed  appel- 
lants, BretLwdwad  FowkyXo  convey  and  fettle  the  lauds  fo 
tp  be  purchafed,  to  the  ufe  of  themfelves  and  their  heirs 
in  truft,  for  theox  and  their  heirs,  during  her  life ;    and 
rfter  her  death,  fubjeft  to  repay  Fowie  the  3480/.  and 
intereft  and  cofts,  in  truft  for  Jonathan  Copey  (fon  of 
Sujanna)  and  his  heirs.    And  afterwards,  in  the  fame 
jjiear,  1695,  iSif/S^n/iintermarried  with  appellant,  JS^rilWiry, 
amd,  purluaiit  to  faid  power,  and  alio  to  a  power  referved 
tahear  on  her  {econd  marriage,  made  laft  will  in  writing, 
dated  31ft  January^  1696,  and  (^mongft  other  things) 
gave  to  William  C^y  her  fecond  fon  in  iuil  male,  the 
ie&  fann  j^ent  of  76/.  6s.  Sd*  per  ana.  payable  by  the 
Archbiihop.  of  Caaterbturyy  remainder  to  Antbcny^  her 
third  (bo,  ia  tail  male ;  remaindec  to  Jonathan  the  elder 
Ion,  ia  tail  malc^  remainder  in  fee  to  appellant  Berkdeyy 
anddAvifed  unto  Amhiny  Ccpe,  her  tUrd  fon,.  in  tail 
mdp^  the  fee  £arm  rent  of  50/.  per  awu  payable  by  the 
Beaa  and  Chapter  of  Norwich  \  remainder  to  JVilliam 
C^^,  in  uilm^;  remainder  to  the  faid  Jonathan  Cope^ 
Ivt  tail  male ;  remainder  in  fee  to  the  appeUant,  Berkeley^ 
and  made  him  executor.     After  whofe  death,  the  re- 
fpondents  brought  their  bill  in  Chancery,  praying  that 
the  ^pellants,   Brefland  and  Fow/e^   might  purchafe 
landsi  to  make  up  the  faid  fee  farm  rents,  300/.  per  ann.- 
for  the  benefit  of  the  reipondents,  the  infants,  according 
to. Sir  Thomas  FowIi&  will.     And  on  the  hearing  of  the 
caufe,  ajd  July,  169&,  the  Court  declared,  That  the 
power  of  charing  the  faid  fee  farm  rents,  and  the  lands 
to  be  purchafed  to  make  up  300/.  per  ann,  was,  by  the 
will  of  the  faid  Sir  Thomas  FofuJe^  only  for  the  benefit 
of  the  cefpondents^  and  that  faid  power  mufl  be  re- 
trained to  the  fame  perfons  to  whom  the  e(late  thereby 
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mras  liiiiited»  and  that  Birhelefs  wife  had  no  power  to  i 
receive  the  money  from  the  trufteesj  or  to  difpofe  there- 
of:   and  therefore  decreed^   that  appellants^  Britland^ 
and  Fowli^  fhould  purchafe  To  moch  lands  as  wotdd  make' 
up  the  faid  fee  farm  rents  300/*  per  ftnti*  according  to 
Sir  Thomas  Fovxlis  wiD,  and  fettle  the  fame  on  the  laid 
Jonathan  C9p€^  discharged  of  the  3480/.     Which  der 
aee  aji^llants  conceived  to  be  erroneouSj  for  that  by 
fuch  conftruftion  of  the  laid  will^  the  power  given  by 
Sir  Thomas  Fowle  to  his  only  child,  upon  a  voluntary 
gift,  is  in  efFeft  defeated }  and  appellants,  Bretland  an^ 
Foivhy  are  compelled  to  lay  «out  3480/*  of  their  own 
monies,  to  make  up  the  faid  fee  farm  rents,  306A  per 
ann.  and  muft  refort  to  appellant,  Berkeley ^  to  have  the 
fame  made  gpood  out  of  the  eftate  of  his  late  wife,  which 
conftruAion  is  the  harder,  becaufe  the  power  was  only 
made  ufe  of  to  pay  the  debts  of  the  refpondent^s  father  ; 
and  becaufe,  upon  the  marriage  of  Sufanna  with  Cope^  ' 
there  was  otherwife  ample  provifioa  made  for  the  ifiiie 
of  that  marriage,  and  by  Sir  Tbomais  will,  very  eonfi« 
derable  and  other  legacies  are  given  to  ibme  of  the  re- 
fpondents:    and  becaufe  appellant,  Berkeley^   wifU  be 
thereby  deprived  of  that  little  part  of  hk  wife's  ^ftaie,  T.Powy?. 
(which  was  in  her  difpoial  after  payment  of  her  hufband,  ^^^\ 
Cope%  debts)  and  therefore  infifted  the  decree  flionld  be  p^*^  j 
reverfed  as  to  the  matters  aforefaid.  Ndrtbev 

The  refpondents  made  this  cafe : — Sir  Thomas  Fowle 
was  poflefled  of  a  perfonal  eftate  of  40,000/.  and  feifed 
of  the  two  fee  farm  rents,  ftated  by  appellants ;  and 
Sufanna^  his  only  child,  wife  of  Jonathan  Cope^  having 
had  iflue^  thotnas  and  Jane.Cope^  (ince  deceaied,  he. 
Sir  Thomas^  made  his  will  in  writing,  as  ftated  by  the 
appellants  ;  and  Jonathan  Cope,  the  elder,  having  died,^ 
Sufanna,  in  1695,  i^^ned  appellant  Berkeley,  and  is 
iioce  dead  ;  and  Bretland  and  Fonvle  now  pretend  a  di& 
char^  from  her  whilft  a  widow^  from  the  obligation  to 
purchafe  the  remainder  of  the  300/.  per  ann%  in  confi- 
dcration  of  3480/*  applied,  as.  is  {iiggefted^  towards 
dlicharge  of  the  debts  of  Jonathan,  her  late  huiband, 
to  the  difcharge  whereoi^  Sir  Thomas^  eftate  was 
not  liable,  and  infift  on  the  artides  of  July,  1695, 
ftated  by  appellants,  under  colour  of  a  pretended 
()Ow^r  in  her^  to  charge  the  kvidS|  when  purchafed, 

vitb 
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4      "  I  III  ^  v^lth  aoy  fum  of  money  indefiaitely,  under  Sir  Thomas 
1698.     Fofvl/s  will.     And  Sujanna  now  infifts,  by  a  ftrained 
^    ■  >    "^  equity,  that,  as  ftie  might  charge  the  lands,  when  pur- 
chafed,  to  the  value  thereof,  fo  fhe  might  difthargc 
Bretland  and  Powie  from  making  fuch  purchafe.     But 
refpondents  infiftcd,  it  appears  by  the  deed  fo  executed, 
as  ftiewed  by  appellants,  that  without  the  counter  fecurity 
thereby  provided,  the  appellants  did  not  confider  them- 
feives  fecure.     And  refpondents  further  infifted,  that  all 
this  was  done  in  fraud  and  prejudice  to  refpondents,  as 
was  Sufanna^z  will,  leaving  the  inheritance,  of  the  fee 
farm  rents  to  Berkeley y   after  the  determination  of  the 
eftates  tail,   thereby  created:    and  that  the   power  of 
charging  the  fee  farm  rents  and  lands  to  be  purchafed, 
Rbt.  Dor-^^^  ^  reftrained  to  the  fame  perfons  the  eftate  was  li- 
mer!  mited  to ;  and  that  the  appointment  thereof,  by  Sufanna^s 

TLos.  Fil-  will,  (being  contrary  thereto)  was  a  void  appointment, 
men  and  fb  was  decreed  by  the  Lord  Chancellor. 

After  hearing  council  on  this  appeal,  (Die  Luna^ 
^2^  February,  1698)  it  was  ordered  and  adjudg- 
ed by  the  Lords,  That  the  faid  petition  and  appeal 
ihould  be  diimifled,  and  the  decree  complained  of  af- 
firmed.     Hords  Journ.  xvi,  382. 


Sir  Sewfter  Peyton^  Bart.      -  ,    -       Appellant. 

Humphry  Brown^       .       -        •       Kefpondent. 

Cafe  9.  ^TpHE  appellant  Hated  that  Sir  Algernon  Peyton,  his 
X  father,  had  married  Frances^  daughter  of  Sir 
Robert  SewjUer,  and  was  feized  in  pofTeffion  of  the 
manor  of  Doddington^  630/.  per  ann.  and  in  reverfion, 
after  the  end  of  a  leafe  of  onc-and-twenty  years,  to 
expire  at  Michaelmas,  1683,  ^^  ^^^  manor  of  Co/dham, 
620L  per  ann.  but  during  that  leafe  only  100/.  per  ann. 
and  had  two  children,  appellant,  five  months  old,  and 
j4nne,  a  year  and  an  half  old,  and  his  wife  being  encient, 
he,  i^xYi  May,  1676,  by  his  willdevifed  to  his  Lady 
Dame  Frances  an  annuity  of  500/.  per  ann.^  for  her  life, 
payable  out  of  thofe  two  manors  and  lands  belonging ; 

and 
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and  gave  1500/,  to  his  daughter  Anncy  and  lOOoA  to  the  ^""  "  "^ 
child  his  wife  then  vrent  with,  payabk  at  twenty-one,  1698. 
(M*  marriage ;  both  to  be  raifed  out  of  the  profits  of  thofe  -  ' 
eftates.  And  willed  that  his  wife  receive  the  profits 
during  Sir  Sewjler's  minority,  and  after  till  the  portions 
rajfed  to  pay  herfelf  the  500/.  per  ann.  and  then  for  Sir 
Sewjer^  education  and  maintenance  as  ihe  fhould  think 
fit,  not  exceeding  60/.  per  ann-  till  fifteen  years  old  j 
and  after  that  looLper  ann.  and' after  that  the  younger 
children's  portions.  And  the  better  to  enable  his  wife 
to  be  kind  and  liberal  to  his  children,  gave  her  all  his 
goods,  chattels,  ^.^and  perfonal  eftate,  and  made  her 
executrix,  and  died  two  days  after;  and  the  Lady 
entered  upon  Doddington,  and  received  the  profits,  and 
the  referved  rent  of  Coldham  5  and  ftie  pofTefled  the  per- 
fonal cftate.  And,  in  O&oher,  1672,  married  John 
Skilionj  E{q\  who,  in  her  right,  poflefled  the  whole  real 
and  perfonal  eftate ;  and  they  continued  the  receipt  of 
all  the  profits  thereof.  Sir  Robert  Sewfier,  appellant's 
maternal  grandfather,  being  feized  of  the  manors  of 
Great  Kavefy,  and  other  lands  in  Huntingdonjhire,  of 
ntai  ^ool.  per  ann,  by  his  will,  2yth  January,  1675, 
gave  the  fame  to  Dame  jfnne,  his  wife,  for  life,  and 
after  to  appellant,  his  grandfon,  charged  with  500/.  for 
his  wife ;  and  died  that  month,  and  his  wife  died  the 
fame  week  inteftate :  And  Lady  Peyton  and  Skeiton  had^ 
adminiftration  to  her;  and,  as  guardians  to  appellant, 
entered  on  Ravely,  and  received  the  profits  thereof  alfo. 
And  on  pretence  of  arrears  of  the  500/.  annuity,  debts 
of  Sir  Algernon^  taxes  and  other  outgoings,  Skeiton  and 
Lady,  6th  May,  1676,  exhibited  a  bill  againft  Sir 
Sewjler,  then  not  five  years  old,  to  have  their  accompts 
of  Doddingtcn  and  Coldham  fettled ;  and  in  four  days 
had  an  anfwer  put  in  for  Sir  Sewfter  by  a  guardian  of 
their  own  nomination,  and  in  Trinity ^  1676,  exhibited  a 
crofs  bill  in  Sir  Senvfter*s  name,  by  fuch  guardian, 
againft  themfelves ;  which,  in  a  few  days,  they  anfwered, 
annexing  accounts  of  their  receipts  and  payments ;  but 
taking  no  fort  of  notice  of  Ravely  eftate,.  and  had  pu)>- 
Hcation  pafled  as  by  confent.  And,  28th  O^ober^  1676, 
had  both  caufes  heard,  and  an  account  direfted  of 
Skeiton^ s  receipts  and  payments,  touching  the  real  and 
perfonal  eftate  of  Sir  A/gernon  Peyton ;  and  alfo  a  yearly 
account  from  thenceforth,  fo  long  as  the  truft  under  his 
^ill  fliould  continue;  and  alfo  an  account  of  what 
appeared  due  to  Skeiton  aud  hi^  wife ;  and  this  the  lands 

in 
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4     '"^  ■>  in  poffeffiott  and  reverfion  were  to  ftand  charged  virith 

1698,     according  to  the 'WilL     And,  id  Deceinber,  1676,  the 

'   '   *  Mafter  reported,  that  the  perfonal  eftate  of  Sir  Algernon 

was  307/.  I/.  7^.  and  payments  relating  to  it  673/.  13/. 

fo  that  that  eftate  was  in  di(burfe  366/.  i  is.  ^d, 

£•      s.   d. 
That  the  rents  of  the  real  eftate,  to  7 

Lady-day^  1676,  amounted  to      j  ^34^     5     3 
And  the  payments  re-  ) 
.   lating  to  it       -       J 

And  maintenance  of  ^  ^  950    9     i 

SltSew/le 
per  ann* 


itenance  of  1  I 

^fter^  at  60A  i    290     oof 

.    -   -    3  J 


So  remained  of  that  eftate  j^,  1 391   16    2 

Which  being  applied  to  pay  the  Lady's  annuity  of 
500/.  there  remained  ftill  due  to  her  and  Ske/ton, 
according  to  that  account,  i  io8/.  3/.  lo^.  which  report 
was  confirmed  without  objection,  that  account  being 
taken  juft  as  Skelton  and  his  Lady  pieafed.  And^  19th 
and  2oth  November^  i^77>  Skelton  and  his  Lady  mbrt* 
.gaged  that  accompt,  and  their  500/.  per  ann.  annaity, 
to  Sir  John  Tracy  for  650/.  and  intweft  to  be  paid  in 
t|iree  years.  And  20th  February,  1^79,  th^  Mafter, 
at  the  like  inftance  of  Skelton  and  wife,  made  another 
report,  taking  the  accompt  to  Michaelmas,  1679,  and 
reported  then  duie  to  them  1394/.  J*'*  7^*  and  on  the 
very  neit  day  an  order  was  made,  as  by  conftnt  of 
council  OB  both  fides,  to  confirm  that  report^  Sir 
Sewfier  being  ftill  an  infant ;  and  in  all  theie  accounts 
no  notice  whatever  was  taken  of  Ravily  eftate,  though 
Skelton  anjd  wife  had  been  in  pofTeffion  of  it  four  years, 
and  had  received  thereout  near  laoo/."  And  fame  day, 
21  ft  February,  1679,  refpondent  Browne  lent  Skelton 
and  Lady  1000/.  (the  money  now  in  queftion)  of  which 
490/.  was  paid  to  the  Lady  Tracy,  executrix  of  Sir 
John  Tracy,  upon  his  affigning  his  fccurity  to  Brown  i 
and  510/.  tp  Skelton  and  Lady  upon  their  joining  with 
the  Lady  Tracy,  and  alfo  affigning  over  the  500/. 
charged  by  Sir  Robert  ^ewjler  on  Ravely  eftate,  upon 
a  provifo  to  be  void  on  paying  the  1000/.  at  four 
years  end,  and  intereft  m  the  mean  time ;  aod  made 
a  letter  of  attorney  to  fue  for^  and  recover  th^ 
1934/,  in  ordei*  to  pay  the  looo/.  and  intereft,  with 
^venants  to  pay«    And  BrQwn  had  aHb  a  ftatute  of 

«ooo/» 
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aoooA   from  Sbelton  as  a  further  (ccurityj   all  which,  /'  "^  ■ ; 
being  done  at  the  fame  time,  appears  to  be  done  with      1698. 
a  delign  to  load  the  JDoddington  and  Coldham  eftates,  ^  -     - 
and  to  let  SkeJon  go  away  with  the  profits  of  Ravely, 
though  Brown's  morte^age  takes  notice  of  that  eflate,  and 
includes  500/.  charged  upon  it.  And,  1 2th  February,  1683, 
Brown  agreed  to  continue  the  money  a  year  longer  ^ 
and  in  Triftity  Term,  1685,  Lady  Peyton  died;   Brown 
having  permitted  her  and  her  hufband  to  continue  poi^ 
felTion    all   that  time.     In   Michaelmm  Term,    1685, 
Brown  exhibited  his  bill  in  Chancery  againft  Shelton 
and  appellant  to  have  his  money  out  of  the  land.     And 
appellant,  by  his  guardian,  exhibited  his  bill  againit 
Shlton  and  Brown  for  the  writings  of  his  eftate,  and 
for  account  of  the  profits  of  all  the  eflates  \  and,  19th 
February y  1 685,  both  caufes  were  heard  at  the  Rolls; 
aiid  a  decree  for  Brown  to  .have  his  money,  intereft, 
and  cods  out  of  the  eftate,  and  Skelton  to  account; 
but  the  account,  previous  to  the  Mafter's  reports,  not  to 
be  ravelled  into,  and  be  to  be  allowed  for  maintenance 
of  the  younger  children.     And,  i^th  December,  1687, 
on  a  rehearing,  the  fame  order  in  eSt(t  was  made; 
Brown  being  to  be  paid  as  far  as  the  1934A  and  intereft 
would  extend;  but,  by  that  order,  appellant  had  leave 
to  amend  his  bill,  touching  omiilions  and  over  charges 
in  ShUon^s  account,  and  otherwife  as  council  (hould 
advife:   And  accordingly,  in  Hiljary,  1687,  ^PpcU^n^ 
amended  his  bill,  charging  divers  rents  omitted  out  of 
the  Mafter's  report,  and  an  overcharge  of  120/.  for  two 
year's  maintenance  of  appellant  whilft  he  was  at  his 
grandfathers.     And   charging,   that  Brown  was   well 
acquainted  with  the  nature  and  contingency  of  his  fecu- 
rity,  and  was  defired  to  call  in  his  mopey,  and  to  enter, 
and  not  let  Skelton  receive  the  rents ;   and  that  Brown 
had,  for  gratuities  given  him,  permitted  Skelton  to  con- 
tinue poireilion.     And  in  November,   1688^  Brown,  to 
that  bill,   pleaded  the  former  decrees  and  pleadings: 
And,  8th  July,  1689,  and  30th  June,  1690,  the  plea 
was  argued  before  the  late  Lords  CommiiEoners,  and 
ordered  to  ftand  for  aa  anfwer,  and  the  benefit  faved 
to  the  hearing,  and  the  caufe  to  proceed  to  hearing; 
and  the  former  depofidons,  by  confent,  to  be  made  uie 
of:    Aud,  13th  June  and  24th  February,  1694,  the 
caufes  were  heard,  and  th^  plea  re-argued  before  the 
Chancellor,  who  confirmed  the  order  of  15  th  December, 
16*87,  declaring  that  the  profiu  received  by  Shelton  and 

wife. 
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*  "  were  tp  come  ia  account  (b  far  onlysas  to  fink  the  de» 
1698.     mand  of  the  500/.  legacy;  and  refpondent's  fad  plea 

^  ^'  ■  ■*  was  allowed.'  And  the  Rcgifter  having  miftaken  the 
Court,  as  to  the  direftion  in  the  laft  order  of  not  giving 
cofts,  although  by  the  laft  order,  the  former  order  of 
the  15th  December i  (whereby  cofts  were  given  to  re- 
fpondents  was  to  Aand)  refpondent  petitioned  for  a 
rehearing  touching  cofts  only;  and  the  caufe  was 
reheard,  24th  D,ecember^  ^^919  and  appellant's  council 
heard  thereto,  and  the  Court  decreed  refpondent  his 
cofts  of  thefe  fuits ;  and  refpondent  infifted  fuch  decree 
was  according  to  the  rules  of  equity;  and  that  relpon- 
deiit,  who  bona  fide  ^  lent  1000/.  near  twenty  years  fincc, 
/  '    fhould  be  repaid  the  fame  with  intereft  and  cofts,  (as 

all  mortgages  ought.)  And  that  the  refpondent,  who 
had  been  twelve  years  i;i  recovering  a  juft  debt,  and  had 

Wm.         three  decrees,  ihould  at  laft  be  at  peace ;  and  prayed 

Dobjng,    jhe  decree  may  be  affirmed* 

Die  Martisy  14th  February,  1 698.  Upon  hearing 
council  on  *>oth  fides,  on  the  petition  and  appeal  of  Sir 
Sevjjler  Peytan^  from  feveral  decrees  and  orders  of  the 
Chancery,  in  feverai  caufes  between  Slelton  and  wife, 
plaintiffs  and  appellant,  by  his  ^guardian,  defendant, 
and  e  contra «  And  between  Brown ^  plaintiff  and  appel- 
lant, and  Skelton,  defendants:  And  between  appellant, 
by  his  guardian,  plaintiff,  and  Brown  and  Skelton, 
defendants — It  was  ordered  and  adjudged  by 
the  Lords,  that  the  faid  feveral  decrees  and  orders  of 
the  Court  of  Chancery  ftiould  be  reverfed,  fo  as  that 
Brown  ftvould  ftand  in  the  place  oi  Skelton  and  wife,  to 
account  for  the  rents,  ifTues,  and  profits,  as  well  of  the 
manor  of  Ravelyy  as  of  the  manors  of  Coldhdm  and 
Doddington,  received  fince  the  deaths  of  Sir  Algernon 
Peyton  and  Sir  Robert  Sewjler  refpeftively,  in  order  to 
fatisfy  the  money  due  to  Brown  :  And  that  the  accounts 
ftated  in  the  Court  of  Chancery,  in  1676  and  1679,. 
be  laid  open  for  that  purpofe,  and  that  the  Court  of 
Chancery  give  direftions  accordingly.  Lords  Journ^ 
▼ol.  xvi.  383. 
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IViUiam  Smallman  and  Thomas  Grc-  7  a  ^^^11^, 

Humphry  Brayne  and  Richard IVaJker^  Refpondcnts. 

TH  E  appellant  ftated  that  rcfpondents,  as  Icflecs^of  Cafe.  10. 
the  BaiiifFs  and  Burgcffes  of  Bridgnorth ,  in  the 
county  of  Salop^  of  certain  Mills,  (lalled  Pendajim% 
Millsf  brought  their  bill  in  the  Exchequer  againit  ap- 
pellants^ to  compel  them  to  grind  all .  cora  and  grain 
ufed  in  their  houfes  at  faid  mills,  on  pretence  of  a  cufiom, 
that  all  bakers,  brewers,  relidents,  Burgefles,  and  other 
inhabitants  of  faid  town,  had  ufed,  and  of  right  ought^ 
to  grind  all  corn  and  grain,  fpent  and  ufed  in  their 
houfes,  at  faid  mills,  and  not  elfewhcre  ;  and  prayed  a 
a  difcovery  of  the  .quantities  of  corn  and  grain  appel- 
lants had  fo  ufed  within  the  time  flated  in  the  Bill  ^  ^n4 
that  appellants  might  in  future  be  compelled  to  grind  all 
corn  and  grain  ufed. in  their  houfes  at  faid  mills,  and 
appellants, .  by  their  anfwers,  denied  the  cuftom,  and 
infifted  that  foreign  millers  publicly  came  into,  town  at 
all  times,  and  carried  away  the  ground  and  grift  of  the 
BurgefTes  and  other  inhabitants,'  time  out  of  mind,  to 
be  ground  at  other  iriills  j  and  brought  the.  fame  back 
publicly,  when  ground,  without  interruption,  efpecially 
when,  by  extortions  and  delays,  the  inhabitants  were 
31  ufed  at  refpondents  mills ;  which  appellants  had 
frequently  been  to  their  great  danaage.  And  witnefTes 
being  Examined  on  both  fides,  the  caufe  was  heard  in  the 
Exchequer  chamber,  25th  November y  1607,  and  a'  trial 
at  law  direfted  at  the  then  next  aflizes  of  SaUpy  to  try 
whether  any  fuch  cuftom,  as  alleged  by  refpondents, 
which  appellants  were  ready  to  have  tried.  But  the  refpon- 
dents declined  a  trial  at  law,  knowing  they  could  not  prove 
•  their  pretended  cuftom  by  witnefles  to  be  examined, 
viva  vocej  and  that  the  greater  part  of  appellants 
witnefles  had  not  been  examined,  becaufe  they  conceived 
the,proof  made,  fufficient  to  induce  the  court  to  dil-eft  atrial 
as  in  like  cafes  J  but  nth  Fehruarjy  1697,  upon  the 
refpondents  motion  and  petition,  they  obtained  an  order 
forrehearing,  and  ^AJuly  laft  the  caufe  was  reheard,  and  it 
was  then  decreed,  that  the  pretended  cuftom  fliould  be,  . 
and  w^s  thereby  ratified  and  eftabUihed  without  any 
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.  trial  at  law  i  and  that  appellants^  aad  all  claiming  under 
them^  (hould  from  thenceforth,  during  refpondents  term, 
pay  their  fuit  and  foke  to  the  fatd  mills,  and  grind  all 
corn,  grain,  and  malt,  confumed  and  ufed  in  their 
houfes,  in  the  faid  town,  at  relpondents  mills,  and  not 
elfewhere ;  and  that  in  cafe  refpondents  fhould  not  grind 
(ame,  in  forty-eight  hours  after  it  (hould  be  brought 
to  the  mills,  then  appellants  were  at  lit>erty  to  take  it 
away,  and  grind  it  at  any  other  mills  at  their  pleafure  ; 
which  decree  appellants  infift  is  erroneous,  for  that  the 
cuftom  ought  to  have  been  previoufly  tried,  as  it  was  in 
this  very  cafe  directed  upon  the  firft  hearing,  it  appear- 
ing on  the  face  of  the  faid  decree  to  be  a  controverted 
cuftom  ;  and  becauie  many  of  the  appellants  witnefles 
were  rejefted,  becaufe  they  were  townfmen  5  and  appel* 
lants  imagining  townfmen  as  good  witnefles  for  them  as 
for  the  refpondents,  omitted  examining  above  fixty  very 
old  witnefles,  not  townfmen ;  who  would  have  falfified 
the  pretended  cuftom.  And  further,  becaufe  all  cu£* 
toms  are  properly  triable  at  law  by  ^  jury  of  the  neigh- 
,  bourhood,  before  they  can  be  eftablifhed  by  a  court  of 
equity,  efpecially  in  a  matter  againft  common  right>  as  this 
fuppoied  cuftom  is :  and  becaufe  by  this  decree,  no  pro^- 
lion  is  made  to  obli^  refpondents  to  grind  their  corn  well, 
and  take  reafonable  toll,  and  by  this  decree  the  appellants 
moft  leave  their  corn  fort]F*eight  hours tobegroundatthefe 
milk,  though  they  want  bread ;  and  appellants  prayed 
that  the  decree  might  be  reverfed,  and  a  trial  at  law 
direAed  to  try  the  cuftom,  and  fubmitted  that  if  refpon* 
dents  have  fuch  a  cuftom,  it  muft  be  fo  found  by  a  jury, 
and  relpondentswQl  have  their  cofts  againft  appellants,  and 
fb  can  receive  no  prejudice  by  a  trial ;  on  the  contrary, 
.  it  will  be  binding  to  appellants  for  ever,  and  confequently 

Sloane       *  mighty  mifchief  and  prejudice  to  all  the  inhabitants 
Edmund     of  that  great  town. 


Bridges, 


The  refpondents  on  the  other  hand  ftated,  that  King 
Henry  the  third,  by  letters  patent,  dated  20^  Junii,  11^ 
Regni  fui  granted  {inter  alia)  unto  the  Burgefles  of 
Bruges  (now  called  Bridgnorth)  in  the  county  of  Sahp^ 
and  their  heirs  for  ever,  that  they  and  their  heirs  fhould 
have  to  fee  farm  the  mill  of  Pendajtdn^  without  the  faid 
town  upon  the  river  Wurg  (now  called  Worffe)  with 
the  fuit  of  faid  town,  and  all  other  appurtenances,  ren- 
dering to  the  crown  Ten  Pounds  per.  ann.  payable  at 
the  Exchequer  at  Michaelmas  and  Softer^  and  that  this 

grant 
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grant  had  been  confirmed  by  feveral  fucceeding  Kin^t^ 
and  that  the  burgefTes  became  feized  of  the  faid  mill,  with 
the  fuit  thereof,  fubjeA  to  the  faid  fee  farm  rent,  and  have 
ever  iince  enjoyed  it;  and  that  refpondents,  being  ancient 
tenants  of  the  mill,  the  bailies  and  Burgefles,  io 
confidecation  i6o/.  fine  and  60/.  per^  ann.  rent,  by  inden- 
ture, dated  23d  March,  1691,  demiled  the  f^dmUI,  being 
four  water  com  mills  under  one  roof,  called  Pendafton 
mills,  together  with  fait  to  the  iaid  ndlls  of  all  manner 
of  com,  mulfhire,  and  toll,  of  all  the  inhabitants 
of  the  iaid  town,  to  hold  to  refpoi|f^dts,<fec  twenty-one 
years,  under  the  rents  and  covenants  therein  exprdled  ; 
and  m  particular  under  one  (pedal  covenant,  that  reipon- 
dents  (hould  make  fatisfaAion  to  the  inhabitants  for  all 
damage  to  be  fuftained  in  grinding  their  com,  by  ref* 
pondents^  at  (kid  mills,  on  oath  of  the  party  grieved » 
or  other  fufEdent  witnefs :  And  fliewed  that  the  Mil* 
krs  fcrvants  are  all  Iwora  to  T>e  jiift  and  true  to  the 
fuiters  ;  and  that  Pendajton  mills  are  good  mills,  and 
kept  in  good  repair  by  reipondents,  and  will  grind  all 
the  corn  and  grain  of  all  the  inhabitants^  of  the  faid 
town  in  due  time  ;  and  that  reipondents  keep  men  and 
hories  fufficient  for  the  purpofes  of  the  mills ;  and  that 
appellants  (though  reiident  Burgefles  of  the  town) 
withdrew  thdr  fuit  from  faid  mills,  and  ient  their  com 
and  grain  to  other  millsi,  whereby  refpondents  loil  the 
benefit  of  fnch  toll,  which,  if  permitted,  all  other  the 
inhabitants  jnay  do  ib }  whereby  refpondents  would  be 
defrauded  of  then*  juit  right,  and  difabled  to  pay  the 
fee  bxm  rent  to  the  Crown,  and  the  improved  rent  to 
the  iaid  town,  and  to  keep  the  mills  in  repair  %  and  that 
therefore  reipondents  brought  their  bill  againit  appellants^ 
to  confirm  the  cuftom,  and  compel  appellants  to  grind 
at,  and  do  their  fuit  to  the  laid  mills  :  And  appellants 
aodfwered,  and  witneiles  were  examined,  and  the  canie 
heard,  two  of  the  Barons  only  bdng  prefent,  and  an 
iiTue  was  directed  to  try  the  cuftom;  and  refpondents 
council  thinking  they  had  a  full  proof  for  a  decree, 
without  a  trial,  and  haidng  omitted  to  read,  ieveral  of 
their  witneiles  petitioned  for  a  rehearing,  which  was 
ordered,  and  the  caufe  was  reheard  before  Sir  Edtt^rd 
Wardf  Chief  Baron,  Sir  Nicholas  Lichnun^  Sir  Little^ 
ton  Potvyi,  and  Sir  Henry  Hat/el^  Barons,  and  on  full 
examination,  the  whole  Obnrt  declared  they  were  fully 
fitisfied  that  there  was  ^uch  a  cuftom,  and  that  Uiere 
was  00  ground  ftx  a  trial  at  law^  and  confirmed  the 
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.  <  '    "         faid  cuftom ;  bat  dircfted  it  to  be  inferted  In  the  faid  dc- 

1^98.    crce,  that  if  any  of  the  inhabitaats  fliould  bring  coro 

or  grain  to  the  faid  mills  to  bo  ground,  and  that  it 

fliould  not  be  ground  in  forty-eight  hours,  that  then  fuch 

^  D'd      pcrfon  fhould  be  at  liberty  to  take  away  fuch  corn  and 

"not  this      g**^'"*    ^^^    grind   it  clfcwhere,  as  in  many  like   dc- 

latier  p/7rt  crccs  hath  been  ufed. 

cj  the  De- 
cree intto-       Die    Jovisy    23*     Februarii^    1698,  after    hearing 
duce  a  ne*iv  covitidl  on  this  appeal,  it   was   ordered   and   ad- 
Cujiomp     JUDGED  by  the  Lords,  that  the  petition  and   appeal 

be  difmifled,  and  the  decree  complained  of.  amoved* 

Lords  Journ.  vol.  xvi.  388. 


Hugh  Griffith^  Gtnxltm^ny        •        Appellants 
William  Anvilly  and  JanCy  his  Wife^  Refpondents^ 

Cd^^t  1 1 .  ^T^  H  E  appellants  fVated,  that  Owen  Wynne,  Gen- 
X  tieman,  refpondent,  Janets  former  hufband,  and 
£//in  Wynne  his  mother, '  being  feverally  iexfed  of 
lands  in  Carnarvon  and  Anglefey,  snarriage*  articles^  dat- 
ed i^xki  May^  1683,  were  made  between TAowhj  iL/sg^rfy 
refpondent,  jahe\  father,  on  the  one  part,  .and  faid 
Eli'tn  and  Qw^^of  the  other  part  5  whereby  iriwas  agreed^ 
that  Ellin  and  O'wen  ihduld^  on  requeft  of  Xbomat 
Lloydy  fettle  the  fame  on  fuch  perfons  as  the  jfeid^'  TCbtfrnas 
Lloyd  fhould  appoint,  to  the  ufe  of  Owen  Wfnueior  fife, 
remainder  to  his  iffue  on  the  body  of  Jane,  and  that  ia 
fuch  : articles  there  was  a  provifo,  that  the  feoffees, 
ihould  ftand  feifcd,  to  the  intent  that  yfl«^,if  flipfurvivcd 
Oiven,  might,  out  of  the  profits  thereof,  receive  and 
take  ^sLper.  ann,  for  her  life  in  lieu  of  dower,  with 
power  to  diftrain  for  non-payment,  and  in  failure  of 
difti  efs,  to  enter  and  enjoy ;  and  a  covenant,  that 
Oiven  fhould  pay  Thomas  Lloyd  800/.  and  that  in  con- 
fideration  thereof,  Thomas  Lloyd  (hould  fettle  his  cftatc, 
being  i^ol-  per.  ann,  (though  alledged  to  be  200A  pet 
ann.)  as  follows,  viz.  50/-  per.  ann.  thereof  upoa 
Owen  ^tiA  Jane f  in  poflcffion  for  their  lives,  30/.  more 
for  their  lives  after  the  death  of  the  mother  of  the  faid 
Ihomas  Lloyd  (who  was  then  alive)  arid  fubjeft  to  200/. 

charged^ 
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charged,  after  Thmas  Lfoyd  and  hjis  wife'j  deaths  (\irho 
were  aUo  then  alivcj  remainder  of  all  to  the  iflue  of 
Owen  aod  Jane^  in  tailj  remainder  over  unto  Thomas 
Lloyd  and  his  right  heirs  for  erer ;  and  that  Thomas 
Lloyd  received  the  faid  800A  and  fettled  his  eftate  accord- 
ing to  (he  faid  articles,  13th  February^  1684^  and  th^ 
800/.  went  to  pay  his  debts  ;  and  that  JafiCy  in  1686^ 
three  years  after  marriage,  left  her  hufband  Owen^  and 
went  and  lived  with  her  father  in  a  rcmot?  country,  fe- 
parate  from  her  hufband,  during  his  life;  that  Thomas 
Z/<?j>flf  never  Tcquefted  a  fcttlcmcnt  from  Ellin  and  Owen 
Wynne\  and  Ellin  died  about  1688,  fo  that  her  eftate 
comprifed  in  the  articles,  defcended  to  her  heir  at  law,  and 
was  loft  to  her  fon  Owen,  by  Lloyd's  neglefting  to  requeft 
the  fettlcment :  Appellant  in,  1690^  became  intimate  with 
Owen,  and  did  himfcveral  fervices  till  death  j  and  17th 
OEiober,  I  $91,  Owen  Wxnne,  by  agreement  with  Thomaf 
Lloyd,  granted  Jane  a  feparatc  maintenance  of  29/.  per^ 
ann.  out  of  the  ^ol.per.  ann.  which  they  had  out  of  Tho* 
mas  Lloyd's  eftate,  after  which  Owen  had  but  a  fmall 
matter  towards  his  800/.  and  it  was  fully  proved  that  Jane, 
and  his  own  next  relations,  had  diibbliged  him,  and  that 
having  no  children,  and  having  particular  kindnefs  for  ap- 
pellant, he,  long  before  his  death,  refolved  to  give  appel- 
lant both  his  real  and  perfonal  eftate^  and  fo  declared  and 
publifhed;  and  feveral  of  his  friends  and  relatipns  often 
endeavoured  to  difluadc  him  from  itj  and  appellant  had, 
at  Owetfs  requeft,  entered  into  a  bond  for  payment  of 
30/.  to  a  niece  and  nephew  of  Owen  Wynne,  and  into 
another  bond  of  40/.  for  payment  of  3/.  per.  annum, 
for  feveral  years  unto  his  fervant ;  in  confideratioi^ 
whereof,  and  of  his  faid  refglutions  and  kindnefs  to- 
wards appellant  Owen,  by  deed,  dated  and  executed 
27th  September,  1 694,  gave  and  granted  unto  appellant 
ail  his  perfonal  eftate,  and  then  put  him  jn  adlual  poffef- 
fion  thereof  5  and  by  his  will,  dated  the  fame  day,  de- 
vifed  unto  him  his  real  eftate  (part  whereof  he  had 
pu^chafed  fince  his  marriage)  and  madc^him  his  executor; 
and  It  was  d^ly  proved  that,  at  the  execution  of  the 
deed  and  will,  Owen  declared  to  the  witnefles,  that  if 
appellant  had  pot  accepted  of  his  kindnefs,  he  would 
have  given  all  to  a  l^i  anger,  rather  than  his  wife  or  re- 
lations fliould  have  it;  and  in  November,  1694,  died 
without  ifFuc,  having  no  longer  intereft  in  Thomas 
Lloyd's  eftate,  fo  that  the  ^ooA  was  funk;  and  in,  1696, 
reipondents^  at  the  great  feffions   held  at  Carnarvon^ 
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exIuUced.thdr  bill  againft  appellant  and  Oxvef$  WTynm^ 
Elq.  to  have  the  laid  35/.  per.  annum  paid  and'  fecured^ 
aca>rdiag  to  the  articles :  And  appellant  and  Wynm, 
ia  their  anfwers^  denied  t6  have  received  one  penny  of 
the  articled  premiiles  $    and  the  appellant  denied  that 
Owen  had  any  perfonal  eftate  at  his  death  \   but^  faid^ 
that  what  appellant  had,  under  the  deed  of  fale,  might 
be  worth  about  400/.  and  i8th  Augujt^  ^^91  y  ^^^e  caufe 
was  heard  before  John  Hook,  Rfq,    Judge   of    that 
Court,  and  though  it  appeared  appellant  had  an  abiblute 
eftate  in  the  faid  Owen's  articled  prenufles,  and  that  the 
rent  remained  in  the  tenants  hands,  yet  it  was  decreed 
chat  Owen*s  perfonal  .eftate,  which   came  to  appellant, 
fhould,  in  the  firft  place,  anfwer  the  35/.  per,  ann.  to 
yearly/ for  life,  and  that  after  that  (hould  be  exhaufted,  the 
profits  of  the  real  eftate,  devifed  to  appellant,  and  defcend- 
ed  to  Owen  Wynn,  Efq,  the  heir  at;  law  of  the  faid 
Owen,  ftiould  anfwer  it ;  and  decreed  an  account,  and 
appellant  to^be  examined  upon  interrogatories :    Appel- 
lant was  not  fo  examined,  but  exceptions  were  taken  by 
both  defendants  to  the  regifters  report  which  being  argu- 
ed, altho'  it  appeared  by  the  report,  and  by  fome  excep- 
tions to  that  purpofe  being  allowed,  that  all  the  rents 
remained  in  the  tenants  hands,  fufHcient  to  anfwer  the 
35/.  per  Annum  and  arrears,  yet  it  was  furth^n  decreed 
that  appellant  pay  refpondents  105/.  three  years  arrears 
of  the  35/.  per  annum  out  of  the  perfonal  eftate,  and 
the  35/.  per  annum,  as  far  as  the  perfonal  eftate,  being 
400/.  would  extend }   which  decree  appellant  infifted 
fliould  be  reverfed,  becaufe  the  35/.  arifing  by  a  pro- 
vifbe,  with  power  of  diflrefs  and  entry,  was  a  mere 
real  charge  on  the  articled  premifles,  and  that  Lhyd 
never  requefted  Ellin  and  Owen  to  make  a  iettlement 
according  to  the  faid  articles ;  and  becaufe  all  the  rcfnts 
were  in  the  tenants  hands  fhfficient  to  anfwer  the  35A 
per  afinum  and  arrears;  and  becaufe  the  decree  extends 
to  charge  lands  purchafed  by  Owen  Wynne  fubfequent 
to  the  articles  \    and  though  the  faid  rent  charge  had 
BOt  been  a  meer  real  charge,  yet  the  perfonal  eftate  dif- 
pofed  of  by  Owen  in  his  life  time,  ought  not  to  have 
been  made  liable  theretc^;  and  that  though  the  perfonal 
eftate  had  been  liable,  yet  it  ought  in  the  firft  place  to 
have  been  made  liable  to  anfwer  Ow^/i's  debts,  funeral 
expences,  and  cofts  of  faid  fuit,  and  to  indemnify  appel- 
lant from  the  30/.  and  40/.  bonds ;  and  becaufe  no  con-^ 
fideratioa  19  had  by  the  deaee  for  Ellin  Wytine\  faid 
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ttticled  eftatei  Ipft  by  Thomas  Lhfd^s  requefliiig  laid 
fettleoieat  from  lier ;  and  laftly,  becaufe^  by  the  arti« 
cles,  the  rent  charge  is  liable  to  taxadoos,  trouble,  and 
charges  of  diftrefs  and  entry,  vrhich  the  decree,  by 
charing  the  perfenal  eftate  there  with,  makes  it  free 
from,  contrary  to  the  agreement  in  the  articles. 

The  refpondents  ftated.  That  Thomas  Llojd  was,  !a 
1683,  fiazed  in  fee  of  lands  worth  160L  per  arm.  and 
had  iflue,  refpondent,  Jane,  his  only  child,  then  thir- 
teen years  old,  and  entered  into  articles  with  Ovoen 
Wynne,  then  of  full  age,  and  Eleanor,  his  mother; 
(Jvynne  pretending  he  had  an  eftate  of  inheritance 
worth  70/.  per  ann.)  agreeing,  that  in  conjQderation  of 
a  marriage  intended  between  Qwen  and  Jane,  and  other 
confiderations,  a  clear  yearly  rent  charge  of  35/.  (hould 
be  granted  to  Jane  for  her  life,  out  of  Jryrme*^  real 
eftate,  if  ihe  furvived  him,  and  that  the  inheritance 
thetrofy  (hould  be  fettled  on  their  iflue,  and  that  Owen 
and  Eleanor  ftiould  pay  Lloyi  SooA  as  a  marriage  por- 
tion ;  and  Llosd,  in  coniideration  thereof,  was  to  fettle 
all  his  real  eftate,  part  in  pofTeffion,  and  parr  in  rever- 
fion,  on  Owen  and  Jane,  for  their  Utcs  ;  remainder  to 
their  firft,  iecond,  and  other  ifliie;  in  tail }  and  that  the 
marriage  took  effeft,  and  Lloyi  fettled  his  real  eftate^ 
and  executed  the  faid  agreement  in  all  things  on  his 
part ;  but  Owen  and  Eleanor  did  not  execute  any  grant 
of  the  rent  charge,  nor  fettle  any  lands  according  to  the 
marriage  agreement  \  and  Owen,  after  feveral  years 
cohabitation,  proved  an  unkind  hufl>and ;  and,  after  he 
had  often  immoderately  correfted  his  wife,  without  any 
caufe,  fordbly  turned  her  out  oi  his  doors,  and  fent  her 
to  her  father*s,  where  ftie  continued  upon  a  flender  fe« 
parate  maintenance,  until  Owen's  death,  in  November, 
1694  ;  for  fome  years  before  which,  appellant,  who 
was  no  relation,  infinuated  himfelf  to  his  favour,  being 
his  agent  and  tenant,  and  was  principally  inftrumental  to 
his  ill  di^fidon  to  his  wife,  fitters  and  relations ;  and 
when  he  fickened,  and  began  to  decay  in  his  health,  ap- 
pellant, who  was  an  attorney  at  law,  prepared  feveral 
voluntary  and  fraudulent  inftruments  for  him  to  feal,  on 
purpoie  to  defeat  Jane  of  her  marriage  agreement,  viz. 
one  obligation  of  great  penalty,  conditioned  for  payment 
of  480/.  to  appellant,  though  appellant  was  then  indebt- 
ed to  Owen  200A  and  upwards.  A  deed  of  gift,  a  will^ 
a  bargain  and  fale»  a  leafe  and  relcafe^  and  a  deed-poll^ 
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importing  to  be  ia  execution  of  feme  power  in  the  faid 
1698.  articles  on  marriage,  which,  though  of  difTerent  dates, 
were  all  executed  at  the  fame  time,  before  the  fame  wit- 
neffesi  thereby  to  difpofe  of  all  }iis  real  and  perfbnal 
eflate  to  appellant ;  and  immediately,  on  Owen's  death, 
appellant  pofTeffed  himfcif  of  his  perfonal  eftate,  400/. ; 
and  up^vards ;  and  Owen  Wynne ^  £(q.  as  heir  at  law  to 
Owen*5  father,  entered  upon  the  real  eftate,  claiming 
the  fame  by  virtue  df  a  remainder. in  the  father.'s  will, 
which  title  is  yet  litigated  between  him  and  appellant. 
And  that  rcfpondent  Anwill^  afterwards  married  Jane, 
and  they  exhibited  their  faid  bill  for  a  fpecific  execution 
of  the  marriage  articles ;  and  defendants  having  feverally 
anfwered,.  Owen  Wynne,  Efq.  infifted  on  his  title  to 
part  of  the  premifTes  of  the  yearly  value  of  36/.  and  that 
the  faid  rent  charge  of  35/,  could  not  aflPeft  the  fame. 
And  appellant  infifted,  that  other  part  of  the  deceafed's 
real  eftate  was  fubjeft  to  other  incumbrances  prior  to  the 
marriage  covenants  j  and  that  all  the  real. eftate  was  but 
of  the  yearly  value  of  thirty-one  pounds,  and  that  the 
title  was  then  litigated  between  appellant  and  defendant 
Wynne f  who  was  in  poirefTion ;  and  the  caufe  being  at 
iffue,  witnefles  were  examined  on  both  fides,  whereby 
it  appeared,  that  the  title  of  the  real  eftate  was  contro^ 
verted,  and  that  the  perfonal  eftate  oiF  the  covenantor 
Owen,  in  appellant's  hands,  amounted  to  400/.  and 
upwards  And  the  faid  caufe  being  hear4,  it  was  decreed^ 
and  further  decreed,  as  ilated  by  the  appellants. 

To  be  relieved  againft  which  decree,  appellant  firft 
brought  a  bill  in  the  Court  of  Chancery,  at  Wejlminfier^ 
in  nature  of  an  appeal,  and  pending  that  fuit,  brought 
the  prefent  appeal  j  fo  that  the  refpondents  are  twice 
profecuted  at  the  fame  time,  for  pne  and  the  fame  thing. 
And  refpondents  further  ftated,  that  Owen  Wynne,  the 
huft)and,  -was  a  wiiful  conceited  man,  and  eafily  iin- 
pofed  upon ;  and  there  was  not  any  proof  in  the  caufe 
of  difobedience  in  the  refpondent  Jane  towards  him,  nor 
any  proof  tending  to  taint  her  virtue  or  chaftity ;  and 
that  the  reafon  of  lodging  refpondents  demands  upon 
the  perfonal  eftate,  in  the  firft  place,  was  becaufe  the 
real  eftate,  which  was  upon  the  marriage  treaty  repre- 
fented  to  he  70/.  per  ann.  was  not  really  competent  to' 
anfwer  the  annuity  of  35/.  and  becaufe  the  title  of  the 
real  eftate  is  litigated  by  a  title  paramount  the  huf^ 
band's.  « 

Die 
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Die  Veneris y  24^  Februarii^  1698.  Aft^r  hearing 
council  upon  this  appeal,  it  was  ordered  and  ADr 
JUDGED  by  the  Lords,  That  the  appeal  be  difinifled 
with  2o/.  cofts  againfi  appellant.  Lords  Journ.  vol. 
xvi.  389» 


Wdliant  iVaxr^  Geptleman,       r        Appellant. 
^obn  Prad^  -  -  Refpondent. 

THE  appellant  ftated,  that  in  1680,  appellant  and  Cafe  12. 
Danii?l  Gates  fent  the  fhip  Old  J^ricatiy  (whereof  Called  in 
he  was  fole  owner)   with   great  fums  of  money  and  the  Lord*s 
efiefls  to  Zante  and  the  Mqrea,  to  bring  home  a  cargo  lad  adju- 
•  of  currants  for  his  account,  and  configned  her  to  re-  dicatioa 
fpondent,  then  living  at  Zante^  who  accordingly  bought  ^^w>^ 
a  cargo o£ currants,  aijd  laded  the  fhip  therewith,  and  con-  T^^^'* 
figned  her  back  to  Gates ^  and,  in  |68i,  fent  an  account 
tinder  refpondent's  own  hand,  y/herein  he  acknowledge^ 
himfelf  fatisfied  for  the  cargo ;  apd,  about  1682^  refpon-; 
dent  caifie  into  England,  and  Gates  was  for  feven  ybars 
after    alive,   and  in  very  good  reputation  and  ability; 
and  refpondent  did  not,  during  his  lifetime,  pretend  to^ 
or  make  any  demand  of  any  money  for  the  faid  currants  ^ 
but  within  that  .time  borrowed  of  Gates ^  divers  fums^  of 
money,  and  gave  notes  under  his  band  for  fo  much  re- 
ceived and  borrowed,  viz,   12th  December,  1682,  25/. 
and  23d  y^J««^?ry,  5/.  and  23d  Af^rrA,  1683,  20/.  but 
Gates  having  died  in  1689,  refpondent,  ieveral  years  aftrr 
his  death,  exhibited  his  bill  in  Chancery  againft  appel- 
lant and  jlgnes  Gates,  widow  and  adminiilratrix  of  Daniel^ 
for  an  account  of  the  iaid  currants ;  which  bill,  the  de~ 
,fendants  anfwered,  and  plaintiff  replied,  and  examined 
wimeflcs,  and  hurried  his  caufe  to  hearing  before  defend-  ' 

ants  had  examined  any  witneAcs;  and  5  th  December^ 
1691,  obtained  a  decree,  that  it  fhould  be  referred  to 
Sir  John  Franklyn,  a  Matter,  to  take  an  account  of 
what  was  due  to  plaintiff  for  the  currants  in  queftion, 
and  that  defendants  fhould  pay  the  fame;  and  defend- 
ants were  to  have  a  commif&on  to  examine  as  occafioa 
ihould  be.      And  defendants^   25  th  February,   1691, 

moved 
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4      " '  II  \  moved  the  thea  Lords  Commiifioners  for  a  commiifiont 
1698. .   to  examiae  witodles  at  Venice^  Zant,  and  the  Morea  i 
'  '       but  the  fam^  was  denied,  notwithftaoding  the  decree^ 
and  though  the  alledged  debt  was  contraAed,  and  the 
money  paid  there,  and  the  prime  cofts.of  the  currants 
could  not  otherwife  appear ;  and  from  that  decree,  ap- 
pellant appealed  to  the  Lords,  and  the  faid  decree  was 
Lords        affirmed  ayth  January^  1692.      And  the  Mafter,  17th- 
Journ.       January y  1693,  reported  6404/.  9/.  7^.  due  to  refpon-r 
vol.  XX.     dent  for  principal  and   intereft,   but  >^thout  fufHcicnt 
204.  proof  to  warrant  the  report,  and  without  taking  notice 

of  the  account  under  refpondent's  own  hand,  though 
proved  in  the  caufe ;  whereifore  exceptions  were  takea 
to  the  faid  report,  and  the  caufe  heard  thereon  ioth 
April,  1694,  before  the  Lord  Chancellor;  who,  on 
infpefting  the  faid  account  under  refpondent's  own  hand, 
declared,  he  did  not  lee  fufficlent  caufe  to  confirm  the 
report,  and  ^erefore  ient  it  back  to  the  Mafter,  to 
make  a  further  report  upon  the  whole  matter;  but  re- 
reipondent  having,  without  procuring  any  further  report, 
petitioned  the  OQurt,  that  the  exceptions  might  be  re- 
heard j  the  fame  were  reheard  24th  Juh,  1696,  when 
the  Chancellor  ordered,  that  a  commifiion  ihould  ifliie 
out  beyond  fea  for  better  clearing  the  account  before  the 
Mafter,  and  that  reipondent  fliould  join  therein  within 
a  fortnight,  or  defendants  to  take  a  cpnunijQion  esc  parte. 
And  refpondent  accordingly  joined  in  commiffion;  but  to 
prevent  defendants  having  any  fruit  thereof^  fbon  after 
petitioned  the  Lord  Chancellor,  to  difcharge  the  order 
for  a  commiffion ;  and  thereupon,  and  on  reading  faid 
order,  made  by  the  Lords,  a 7th  January ,  1 692,  the  Lord 
Chancellor,  21ft  January^  1696,  difcharged  the  order 
'  for  a  commiffion ;  and  further  ordered,  that  refpondent 
flibuld  apply  by  petition,  to  have  a  day  appointed  for 
re-arguing  the  exceptions,  and  that  the  defendants  ftiould 
be  at  liberty  to  petition  the  Houfe  of  Lords,  to  explain 
their  order  of  the  27th  January ^  1692.  To  prevent 
which  application,  refpondent,  within  a  week  after,  ob- 
tained an  order  for  re-hcaring  the  exceptions,  and  the 
Chancellor  thereupon  confirmed  the  report;  and  further 
ordered,  that  it  ihould  be  referred  back  to  the  Mafter^ 
to  carry  on  the  intereft  from  the  time  of  his  report,  and 
to  tax  refpondent  his  cofts  of  iuit.  Appellant  admitted 
himfelf  accountable  to  reipondent  for  the  cargo  of  cur- 
rants, according  to  the  Lords  former  order,  and  did  not 
^ndtayour  to  alter  the  decree  thereby  affirmed ;  but  iniift- 

ed. 
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ed,  that  it  did  iM  appear  by  proofs  ia  the  caufe,  that  aay  i 
ium  remaised  dve  to  reipondent  for  the  currants;  and  that 
if  appellant  could  have  had  an  iflue  at  law^  directed  by 
Chancery^  to  prove  the  payment,  or  a  commiiHon  to  ex* 
amine  his  witnefles,  reipondents  whole  demand  for  the 
currants,  would  have  appeared  fully  iatisfied ;  and  there- 
fore appellant  hoped  the  Houfis  would  reverie  the  d^ecre- 
tal  order,  or  direQ  an  iflue  to  be  tried  at  law,  or 
would  explain  their  former  order  about  a  commiiOotr;-^  nvofr 
and  appellant  fubjoined  the  following  account,  which  '  ^  * 
he  relied  upon  as  evidence  of  payment  for  the  currants^ 
freighted  by  the  fliip  the  African : 


1680. 


Mr.  Daniel  GiTsSf    Dr. 


Aufftfl.    To  freight,  ^  per  cmU  on  the' 

cequeens  316,  which  were  \  3     84 


0 

received  p^r  contra^  J 

January.  Tocpft  &  charges  of  1 16  butts,  "^ 

66  carratels,  and  50  rolls  of  I 
'  NatbaligooxirzxiXs^laperden^y  19684     36 

on  the  Ihip  African,  as  per  I 

faAory,  -        -  -  J 

^unt.       To  Cambio  at  3  per  cent,  on  the  1 

per  contra    dollars,    6ooo»  >       180    oo 

drew  for  Fenetia,  -  per  j 
To  provifion  and  bro,  of  deeto, ) 

at  \'per  Cent,  per        -         }  ^^ 


To  Cambib,  at  3  ^  cent,  on^ 

the  per  contra  balance  and  I  tf  c    oa 

2277    1^9    drawn  for  Fc'  i  ^ 

petia,        -        -        -         J 

To  provifion  and  bro.  at  3  f^r )  ^^    g 

jibn,  do.  per       *        •       | 
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Per  Centra  Cr. 


^^gilfi*^    By  cequeens  310,  received  of  1 

(hip  Uni^,  from  Mr.  JFU-  v       775    60 
li^ms,  okFefutia,    -    fei^} 


Bj 


€o 
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June. 
July. 


By  dollars  received  from  Cap-' 
tain  Waters ,  -  per 

By  dollars  9842  18  emburf- 
\  cd  me  of  Mr.  Wm.  TFarr, 
for  ^  part  of  the  fhip  African^ 
c^rgo  of  currants,  as  per 
contra  in  and  19684  36  is^ 
dollars. 

By  dollars  9242^  drawn  on  Mr,  j 
Gates,  via  Venetia,  by  Mr.  C 
Williams  and  partner^     r      } 

By  balance  hereof y  fvhich  I 
draw  on  you,  via  Venetia, 
per  Mr,  Williams  and  part- 
ner,        ^         -         r 


1 1.00  06 


9842 


18 


6000  00 


2-277  7' 


Zantf 
jth  July^  i<S8l. 
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JOHN  PRiED. 


The  refpondent  made  this  cafe :  That  appellant  join- 
ed with  Bonnell  of  London^  merchant,  (to  whom  re- 
fpondent had  been  apprentice)  to  iend  refpondent  as 
their  faftor  to  Zant^  in  company  of  Mr.  Pendarves^thcn 
conful  of  the  Morea\  and,  in  1680,  Daniel  Gates ^  and  ap- 
pellant, fent  refpondent  a  feparate  coOimiilion,  to  buy 
up  all  the  Nathalico  and  Morea  currants,  or  fo  much  as 
the  ihip  African  could  carry;  and  ordered  refpondent  to 
draw  bills  for  the  money  on  their  correfpondents  Willi"  , 
ams  and  Anfeltne,  at  Venice,  and  that  refpondent  (hould 
have  5  per  cent,  commifEonj  and  refpondent  accordingly 
laded  the  fliip  with  currants,  which  coft  about  4000/. 
flerling,  and  thereupon  drew  bills  on  the  correfpondents 
at  Venice,  for  about  2o,oco  dollars,  and  confiding  in 
the  honefty  and  orders  of  Gates  and  appellant,  fuffered 
the  ftiip  to  depart  for  England  with  the  currants,  and 
forwarded  an  account,  and  therein  gave  credit  for  all 
the  money  fo  drawn  for  at  Venice,  (errors  excepted;) 
but  the  appellant  and  Gates  fent  orders  to  Williams  and 
partner,  not  to  accept  rcfpondent's  bills,  which  were  all 
protefted ;  fo  that  the  money  remained  ftill  due  as  much  as  if 

no 
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lio  fuch  credit  had  bcfcft  given 5  and  the  fliip  arrived  fafe  •<"  ^  "■"% 
"With  the  currants;  and  appellant  being  fo  poflefled  there-  1698. 
of,  and  defigning  never  to  pay  for  them,  appellant  (as  '  '  • 
-was  folly  proved  in  the  caufe  in  chancery)  wrote  to  one 
Taverner  (who  had  formerly  been  his  apprentice,  and 
then  lived  in  the  houfe  with  refpondectt  at  Zafit,)  to  do 
refpondeJlt  all  the  prejudice  he  could,  and  prevent  the 
payment  of  this  money,  and  Taverner,  by  appellant's 
order  and  approbation,  endeavoured  to  take  away  re-^ 
fpondent's  lifej  and  for  that  purpofe  made  himfelf  a  pair 
of  rhoes  of  a  hat,  to  go  foftly  to  cut  refpondent's  throat 
as  he  ilept  in  bed ;  but  his  heart  failing  him,  he  hired 
five  ruffians  to  murder  refpondent,  who  hamg,  by  good 
accident,  been  ofteA  diverted  from  executing  the  bloody 
purpofe,  two  of  them  *  repented,  amd  difcovered  the 
truth  to  refpondent,  (and  were  both  afterwards  (hot  to 
death  for  the  fame ;)  and  refpondent^  on  this  difcovery,  . 
going  ta  Tofuerner's  apartment,  found  he  was  ruti  away 
with  refpondent^s  cajfh,  books  and  papers  (to  the  value  of 
30,oao  dollars)  amongft  which  s^ert  the  protefted  bills 
from  Venice  \  and  refjpondent  was  forced  to  fly  to  Eng"  . 
land' to  fave  his  life;  and  bdng  there  'incapable  for 
want  of  his  books  and  papers,  to  fue  for'  his  faid'  juft 
debtj  and  under  extreme  neceffities  for  money  for  his 
iiibfiftence,  G/2/r^  took  the  advantage  thereof,  and  niade 
the  refpondent  give  him  a  note  for  50/.  as^  borrowed  % 
and  refpondent  was  forced  to  retire  into  the  country  for 
fevcral  years,  till  appellant  in  Trinity  term,  1689,  had 
brought  his  Mil  in  the  Exchequer'  agalnfl:  Gaits,  i^t  dtt 
account  anii'fhare  of  the  currants  aforefaid.  And  Gates 
having  anfwered,  appelhnt  was  decreed  his  (hare,  and 
an  account  accordingly ;  whereupon  refpondent,  in  3Vf- 
w/ytermj  1690,  brought  liis  bill  in- Chancery  againft 
appellant  and  Agn^s  Gates ^  widow  and  adminiftratrix  of 
Ddniei  Gates y  for  an  account  and  fatisfaftion  for  the 
Currants  aforefaid,'  and  they  having  anfwered,  appellant 
denied  he  was  partner  with  Gates  in  the  faid  currants; 
and  feveral  witnefTes  being  exaniined,  the  caufe  was 
heard,  ^\\i  December,  i6gi,  and  on  reading  the  proofs, 
and  the  proceedings  in  the  Exchequer,,  (there  being  an 
order  for  that  purpofe)  the  court  was  fatisfied  that  appel- 
lant was  partner  with  Gates  for  the  currants,  and  that 
they  ought  to  account  to  refpondent  for  the  fame, 
and  referred  it  to  the  mafler,  as  ftated  by  appellant;  and 
the  maftcr  having  been  feveral  times  attended  by  both 

fides. 
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4      '  ■  '^  fides,  on  the  charge  aod  diicharge^  the  Court  was  boi^- 
1698.     ed,  a5th  February^  ^691%  ^Qd  council  for  appellant  and 

^  '■  « '■  ■' '  Gates  were  fully  heard,  as  to  having  a  commiiGon  to 
ipxamine  beyond  feas,  and  the  court  then  declared  that 
there  was  no  caufe  for  either  party  to  have  a  com- 
xniflion  in  taking  the  account,  on  which  the  matter 
accordingly  proceeded,  and  appellant  and  Gates  ex- 
hibited feveral  interrogatories »  on  which  relpondent  was 
examined,  and  fully  anfwered  the  fame  on  oath,  and 
proved  the  whole  money  due;  and  feveral  witnefles 
were  examined  before  the  mafter,  and  the  particular 
price,  and  the  buying  up  of  the  currants  fully  proved ; 
and  An/elme,  one  of  the  correfpondents  at  Venice  was 
alfo  examined  before  the  mafter  both  on  appellant's  and 
refpondent's  part^  and  could  not  prove  one  penny  paid  for 
thole  currants,  but  faid  that  there  was  a  free  commiiGSon 
lent  to  refpondent  in  particular,  to  buy  up  a  cargo  of 
currants,  and  that  no  money  was  remitted  or  paid  res- 
pondent on  that  particular  account,  by  him  or  his  part 
der  Williams  %  but  that  feveral  fums  were  remitted  by 
them  to  Pendarves  and  refpondent  as  partners,  npoa 
their  joint  account,  in  relation  to  other  concerns:  and 
the  mafter  being  ready  to  make  his  report,  appellant,  in 

January,  169a,  preferred  his  petition  and  appeal  to  the 
ords,  alleging  that  the  .cargo  had  been  paid  for  by 
money  and  effects  ^nt  by  the  very  fame  (hip,>  and  com- 
plaining that  the  decree  was  very  unjuft,  and  alfo  that 
the  faid  order  of  the  25  th  of  February,  wjiereby  -  they 
were  to  have  no  commiffion,  was  unjuft^  and  prayed  a 
reverfal :  To  which  appeal  refpondent  put  in  his  anfwer, 
and  upon  hearing  council  on  both  fides,  a  7th  of  Janu^ 
aryy  *  1692,  the  laid  appeal  was  difmified  with  20/.  cofts. 
Lords  and  the  decree  affirmed;  and  thereupon  the  Mafter 
Journ.  «3i  made  his  report,  17th  of  January^  ii^93i  *^^  certified 
fupra.  due  to  refpondent  for  ready  money  by  him  paid  for  the 
currants,  and  intereft  to  the timeof  hearing,  6404/. 9/, 7^/. 
which  report  was  duly  confirmed  upon  full  debate: 
And  refpondent  having  fued  a  fequeftration  thereon,  ap- 
pellant fraudulently  conveyed  away  his  eftate,  and  Agnes 
Gates  ran  away  wif h  her  effcfts,  and  appellant  brought 
a  fecond  appeal  to  the  Lords  for  the  fame  purpofe,  with 
his  former  appeal,  which  refpondent  infifted  ought  to  be 
difmified,  becaufe  the  account  infifted  on  by  appellant  as 
a  receipt  for  the  price  of  the  currants,  is  no  more  than 
*an  account  current,  faying  errors,  and  the  bills,  for 
which  refpondent  therein  gave  creditj  not  being  paid,  but 

afterwardf 
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afterwards  protefted  the  money  was  (till  dae  to  the  re{^ 
pendent^  as  if  no  fuch  credit  given ;  and  if  this  ac- 
count had  been,  as  pretended,  a  ftated  account,  appel* 
lants  could  have  produced  receipts  for  the  money,  and 
alio  refpondents  letters,  wherein  he  mull  have  acknow« 
ledged  the  receipt  thereof;  and  Anfelme,  who  was  the 
man  that  muft  have  remitted  the  money,  fwore  no  money 
was  paid ;  and  for  appellant's  fuggeftion,  that  money  and 
efFefts,  fufficient  were  lent  by  the  ihip  to  buy  up  the 
currants^  the  commander  who  carried  her  over,  had 
been  examined,  and  proved  only  1 100  Dollars  fent  with 
the  fhip,  for  which  diey  have  credit ;  and  as  to  the  ob* 
je£Hon  that  refpondent  had  g^ven  a  note,  under  his  hand» 
to  Gates  for  50/.  as  borrowed  and  received,  it  was  proved 
in  the  cauie,  that  Gates  took  advantage  of  the  necefCty  ref* 
pondent  was  reduced  to  at  his  coming  to  England^  anc) 
made  refjpondent  give  fuch  note  before  he  would  part  with 
the  money ;  therefore  it  is  no  argument  of  refpondent's  be* 
ing  paid,  efpecially  after  the  many  ihifts  and  evaiions 
ufed  in  this  cauie.  And  it  was  proved  in  the  cauie,  that 
appellant  had  often  confeiTed  -  the  abufes  aforefaid,  and 
the  aforefaid  money  to  be  due,  and  declared  he  was  not 
the  only  man  who  had  wronged  refpondents,  and  that 
all  he  had  in  the  world,  and  putting  his  hand  t6  his 
throat  iaid,  and  this  too  ihall  be  at  your  iervice  to  make 
you  fatisfaAion  \  and  as  to  the  objeAion  that  a  comnuifion 
to  examine  abroad  was  denied,  that  order  was  parti-, 
cularly  complained  agaioift  in  the  former  appeal  and  af- 
firmed, and  the  appeal  diiiniiled  with  cofts ;  and 
though  appellant  and  Gates  had  an  order  for  a  commif^ 
fion,  before  the  hearing  in  Chancery,  and  refpondent 
joined  therein,  yet  they  never  fent  the  fame  away,  but 
kept  it  by  them  above  half, a  year;  and  on  hearing  the 
former  appeal,  the  Lords  were  iatisiied  of  the  proofs,  w^im^m 
and  would  not  grant  appellants  any  commii&on ;  and  ^^xy^ 
the  preient  appeal  being  for  the  fame  efFeA  and  purpofe 
with  the  former  appeal,  refpondent  hoped  that  this  ap- 
peal would  likewUe  be  difmiiTed  with  coft. 

Die  Martis.  28**  Februarii,   1698.     After    hearing 
council  on  the  petition  and   appeal  of  William   Warr^ 
from  an  order  of  the  Court  of  Chancery,  in  a  caufe  be- 
tween John  Prad,  complainant  and  petitioner,  and  Ag-  j^  j ^  q^^^^ 
nes  Tates^  widow  and  adminifh-atrix  of  Daniel  Tates^  \^  ^^  f^^^ 
defendants,  praying  a  reverfai  of  that  order,  or  that  mer  order 
p^tioner  might  be  relieved  by  explaining  an  order  of  of  the 

the  Lords. 
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< "    "       \  the  Lords  of  the  *  27th  of  January,    x6g6j    it  wa$ 
1698.     onDEHED  and  apjudged  by  the  Lords,  that  the  pe. 

* "  " '  ^  tition  and  appeal  be  difraiired,  and  the  order  complained 

of  affirmed^ 

*  This  IS  an  error  In  the  Journal  book ;  there  is  no  order  of 
th6  Lords  in  this  cuufe  of  chat  d^y,  the  date  intended  is  the 
2']ih'Jannarj'y    1692. 


Chrijiopher  Dighton,      *     Plaintiff, 

( In  Error. 
Bernard  Grenvilk^      -       Defendant 


J- 


Cafe  13.  '^nr^HE  writ  of  error  was  brought  to  revcrfe  a  judg- 
JL  ment,  given  in  the  Court  of  King's  Bench,  in  a 
caufe  in  ejeftmeht,  wherein  Dighton^  on  the  demife  of 
the  Earls  of  Huntingdon  and  Scarf  dale  y  was  plan  tiff, 
and  Grenvilley  defendant  j  and  the  plaintiff  in  error 
made  this  cafe :  That  the  faid  Earls  were  fcized  in 
pofTeflion  of  the  manor  of  Marr,  and  divers  lands  and 
tenements  in  Ma^r^  in  the  bounty  of  Torky  in  right  of 
their  wives,  daughters  and  co-heirs  of  Sir  John  Leivis, 
deceafed,  who  had  purchafed  the  fame  from  Thomas 
Lenvis  :  defendant,  under  colour  of  ah  extent  on 
an  old  ftatute,  evifted  the  Earls;  who  thereupon 
brought  their  eje(ftment,  which  was  tried  at  the  King*s 
Bench  bar,  Eajler  Term,  1683,  and  the  jury  found  a 
Special  verdift  to  this  effeft  i  That  Thomas  Lewis^  9th 
jprily  io  Jac.  L  1622,  acknowledged  a  ftatute  of  i2ooA 
to  U^iliiam  Knight  \  afterwards,  2oth  November ,  13 
Car.  I.  1^537,  another  "of  1000/.  to  Richard  Gerrard  i 
and  afterwards,  27th  May,  15  Car.  I.  1639,  another 
of  5000/.  to  Sir  Jcrva/e  Elwaies  and  Richard  Burroughs \ 
and  that  execution  was  fued  out  upon  all  thefe  ftatutes, 
and  the  premilfes  in  queftion  extended;  and  that  the 
eftates  and  interefts  of  Knight  and  Gerrardy  under  faid 
extents,  were,  5th  July,  ^^55 9  affigned  to  Edward 
Lewis  ;  and  that  Thomas  Lewis,  being  in  aftual  poC- 
feffion,  afterwards,  26th  May,  1657,  for  4000/.  fold 
the  premifFes  to  Sir  John  Lewis,  and,  in  Trinity,  1657, 
levied  a  fine  with  proclamations  thereof  to  him ;  and 
that  John  Lewis,  by  will,  devifed  the  premifles  to  his 
brother  Edward  Lewis,  and  the  heirs  males  of  his 
body  5  and  for  want  of  fucb  ifluc,  to  his  the  faid  John 

Lewis^p 
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Lewu^s  daughters,  (afterwards  married  to  the  leflbrs  of  r 
the  pialntifF})  and  that  John  Lewis  died,  and  the  pre- 
mlflTes  then,  and  at  the  time  of  the  making  the  faid  wiil, 
were'  in  the  pofleflion  of  Edward  Lewis ;  and  that 
Edward  Lewis  being  in  a^ual  podeflion,  he,  in  Michael'- 
iwAT  Term,  23  Car.  II.  1671,  levied,  a  fine  witlj  pro- 
clamations, the  laft  proclamation  being  iit\i' June^' 
24  Car.  IL  16729  which  was  to  the  ufe  of  himfelf 
and  his  heirs,  and  died  withont  iflue ;  whereby  the 
premifTes  defcended  to  the  daughters  of  John  Lewis, 
(who  were  alfo  heirs  to  Edward)  who  entered,  and 
were  feized ;  and  marrying  the  faid  Earls,  they  entered, 
and  were  feized  in  right  of  their  wives.  And  that,  20th 
July^  1680,  adminiftration  to  Burroughs^  the  furviving 
connufee  of  the  5000/.  ftatute,  was  committed  to  Anne^ 
wife  of  the  defendant  GrenvilU^  as  to  that  ftatute,  and 
the  extent  thereon  \  and  that  Grenifille^s  wife  was  alfo 
adminiftratrix  of  Gerrard  the  iecond  connufee,  and  flie 
and  her  huiband,  31ft  Juiy^  32  Car.  IL  1680,  ac- 
knowledged fatisfaflion  on  that  flatute,  which  was  diere- 
upon  vacated ;  and  that  defendant,  in  right  of  his  wife, 
adminiftratrix  to  Burroughs,  28  th  September,  34  Car. 
IL  i68a,  entered  upon  the  faid  Earls  into  the  Pre- 
mifles,  and  was  pofTefted. 

This  fpecial  yerdift  was  feveral  times  argued,  and  ia 
Rafter  Term,  1688,   4  Jac.   11.   judgment  was  givea 
by  the   then  Chief  Juftice   Wright    for    defendant; 
and  the  Earls  thereupon  brought  a  writ  of  error  in 
the  Exchequer  Chamber,  where  the  matter  was  many 
times  argued ;  and  in  Trinity  Term,    1690,  the  judg- 
ment of  the  King's  Bench  was  reverfed  by  the  opinions 
of  fix  Judges,  namely.  Chief  Juftice  Polleptfen,  Chief 
Baron  Atkins^  Juftices  Ventris  and  Rokeby,  Baron  Lech-  See  his 
mere,  and  Baron  Turton,  againft  two,  namely,  Juftice  argument 
Powelf,    (deceafcd)    and   Juftice  Nevilly    and    there- a^^^'g^ 
upon  the  Earls  went  back  into  the  King's  Bench  to  *  ^^^^* 
have  execution  of  the  judgment  pronounced  in  the  Ex-  ^^'* 
chequer  Chamber,  which  the  Judges*  refufed  to  award, 
by  leafon  of  an  alleged  miftake  in  the  writ  of  error ; 
the  writ  faying,  (becaufe  in  the  record  and  procefs,  and 
alfo  in  giving  judgment  of  a  plaint  which  was  before 
THE  LATE  KiNG  Charles  i)  whereas  it  ftiould  have 
faid,  {becaufe  in  the  record  and  procefs  of  a  plaint  which 
vjos  before  THE  late  King  Charles,  and  in  giving 
'  judgment  on  the  fame  plaint  befoj&b  thb  latb 
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t  '  »KiNC  James i)  the  aftion  being  brought  in  King 
1698.     Charleses  time,  and  the  judgment  given  in  King  Jame/s  z 

^  ^  *  And  upon  this  the  Earls  were  forced  to  bring  a  new 
writ  of  error,  whereon  the  judgment  of  the  King's 
Bench  was  afterwards  affirmed  for  Mr.  GrenvilU  io  the 
Exchequer  Chamber;  there  being  three  Judges  for 
reverfing;  to  wit.  Juftice  Rokeiy,  Baron  Lechmere^  and 
Baron  Turton^  and  three  for  affirming,  namely,  the 
Chief  Juftice  Treby^  Juftice  Neville  and  Juftice  P^w^// 5 
jib  that  a  majority  being  required  to  reverfe  the  judg- 
ment, it  was  of  courfe  to  ftand:  Sir  Robert  Atkins^ 
whofe  opinion  was  with  the  Earls,  having  a  few  days 
before  furrendered  his  place.  And  plaintiffs  ftated,  that 
the  queftion,  which  arofe  upon  this  fpecial  verdift  was, 
whether  the  eftate  and  intcreft,  by  the  extent  on  the 
5000/.  ftatute,  w^as  barred  by  the  fine  levied  by  Edward 
Lews,  and  five  years  non  claim  ?  for  that  the  interefts 
of  the  extents  on  Knighfs  and  Gerrard^s  ftatutes,^  being 
vefted  in  Edward  Lewis,  and  the  inheritance  afterwards 
coming  to  him,  the  eftates,  by  virtue  of  thofe  extents, 
were  drowned  in  the  inheritance,  and  cxtinguiflied  by 
the  fine  which  he  levied ;  and  the  extent  on  the  5000/. 
ftatute,  claimed  by  GrenvilU,  coming  to  take  place  when 
the  extent  on  the  two  former  grior  ftatutes  were  re- 
moved, and  no  claim  nor  entry  being  made,  by  virtue 
of  the  laft  extent,  withm  five  years  after  the  fine,  the 
intereft  by  that  extent  was,  •  as  infifted  upon,  thereby 
abfolutely  barred,  in  order  (as  plaintiff  ftated)  to  re- 
medy  which  Mrs.  Grenville  procured  letters  of  admi- 
niftration  to  herfelf  of  Gerrard*%  perfonal  eftate,  and 
then  acknowledged  fatisfaftion  of  his  ftatute ;  the  ia- 
tereft  whereof,  it  was  contended,  was  long  before 
drowned  and  exringuilhed,  and  thereby  pretended  to 
get  a  new  right  to  enter  into  .the  premifles,  by  virtue  of 
the  extent  on  the  5000/.  ftatute  5  and  whether  Mrs. 
Grenville  (hould  have  five  ye^rs  more  to  make  her 
•laim,  after  her  own  acknowledging  fatisfaftion  on  Ger^ 
raid's  ftatute,  which  had,  as  was  alleged,  been  diC- 
charged  before  by  the  extent  being  drowned  in  the  inhe- 
ritance, was,  as  plaintiff  contended,  the  main  queftion 
in  this  caufe ;  but  plaintiff  infifted  that  Mrs.  Grenville 
could  not,  by  the  acknowledging  fatisfaftion  on  Ger^ 
rard's  ftatute,  gain  any  new  right  to  enter  to  avoid  the 
fini  above  nine  years  before,  inafmuch  as  an  entry 
might,  and  then  ftiould  have  been  made  into  the  extend- 
ed eftate.     And  plaintiff  contended,  that  the  contrary 
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opinion  would  tend  much  to  weaken  the  lecurity  of  a  1 
fine  and  non-claim ;  and  that  it  would  be  of  pernicious 
confequence  to  purchafcrs  and  owners  of  eftates,  if  fuch  '^      -       * 
old  dormant  incumbrances  could  be  at  any  time  fet  up 
againft  a  fine  and  non-claim,   and  fo  fupported  by  va- 
cating a  ftatute,  the  intereft  of  which  was  long  before  g  Shower 
extinguifhed  5  and  that  if  fo,  eftates  might  be  incum-  ej.  Nor- 
bered  which  had  been  long  enjoyed  without  interrup-  they,  f 
tion. 

The  defendant,  in  fupport  of  the  judgment,  ftated, 
thsit  Thomas  Lews  was  feifed,  and  acknowledged  the 
three 'ftatutes  upon  ^  each  of  which  the  premifles  were 
extended  i  and  that  the  executor  oi  Knight ^  the  connufec 
of  the  firft  ftatute,  and  the  executor  of  Gerrard,  the 
connufee  of  the  fecond  ftatute,  afligned  over  their  eftate 
and  extended  interefts  unto  Edward  Lewis  y  and  that 
.  Thomas  Lewis y  the  connufor,  by  deed,  25  th  and  26th 
Mayy  1657,  conveyed  the  premifles  to  John  Lewis  and 
his  heirs,  and  levied  a  fine  with  proclamations  ta  him : 
and  that  John  Lewis  devifed  to  the  faid  Edward^  as 
ftated  by  plaintiff  J  and  that  Edward^  after  John^s  death, 
levied  a  fine,  and  died  without  ifluev  and  that  there- 
upon the  Earls  of  Huntingdon  and  Scar/dq/e,  in  right  of 
their  Ladies,  entered  upon  the  premifles;  and  that 
Anne^  the  wife  of  the  defendant  Grenville,  obtained 
adminiftration  of  Burroughs  and  Gerrard^  and,  with  de- 
fendant her  hufband,  entered  fatisfaftion  on  Gerrard*% 
ftatute,  and  afterwards  entered  under  the  extent  on  the 
ftatute  to  Elwaies  and  Burroughs  \  and  that  thereupon 
the  Earls,  in  plaintiff's  name,  in  Hillary^  34  and  35 
Car,  II.  brought  an  ejeAment  in  the  Kin^s  Bench 
againft  the  defendant  Bernard  Grenyille ;  and  that,  after 
a  lon^  trial  at  bar,  a  fpecial  verdift  was  found,  and  very 
often  folemnly  argued,  and  judgment  given  for  defend- 
ant; and  that  afterwards  a  writ  of  error  was  brought 
in  the  Exchequer  Chamber,  and  there,  after  many  fo- 
lemn  arguments,  the  former  judgment  in  the  Coi?rt  of 
King's  Bench  affirmed ;  and  that  to  reverie  thefe  two 
judgments,  the  plaintiff  brought  a  writ  of  error  in  the 
Houfe  of  Lords ;  and  that  the  only  thing  infifted  upon 
by  plaintiff's  part  was,  that  defendant's  extended  intereft 
on  Elwaies  and  Burrough's  ftatute  for  5000/.  was  barred, 
either  by  the  fine  levied  by  Thomas,  or  by  the  fine 
levied  by  Edward  Lewis,  and  five  years  non-claim 
after  thefe  fines.  Defendant  infifted  that  the  judgments 
'Fa  given 
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-^  ^ven  were  well  warranted  by  law^  becaufe  the  extended 


1698.  intereft  upon  Knighfs  ftatute,  being  the  firft  ftatutc> 
>■  ■  ■  ^  was  merged  by  being  afligned  over  to  the  fame  perfon 
io  whom  Gerrard's  extent  on  the  fccond  ftatute  was 
afligned  5  and  that  the  extent  on  Gerrard^s  ftatute,  being 
a  reverfion,  or  at  leaft  in  nature  of  a  reverfionary  in- 
tereft, drowned  and  merged  the  extent  upon  Knigi^s 
'  ftatute,  which  was  an  intereft  for  years  in  pofleffion. 
And  defendant  infifted,  that  the  fine  levied  by  Thomas 
Lewis y  who  was  but  tenant  at  will,  with  leverfion  in 
fee  expedant  on  the  three  ieveral  extents,  operated  only 
upon  the  reverfion  in  fee,  and  did  not  diveft  the  extend- 
ed intereft  upon  the  refpeAive  ftatutes  of  Gerrard  and 
Burroughs ;  and  that  confequently,  five  years  non-claim 
did  not  bar  thofe  extents.  And  further,  that  the  fine^i 
afterwards  levied  by  Edward  Leivis^  he  being  poflefled 
of  the  extended  intereft  upon  Gerrard*^  ftatute,  with  a 
reverfion  of  Burroughs^ %  upon  his  extent,  with  reverfion 
in  tail  to  the  faid  Edward  Lewis,  operated  as  a  for- 
feiture of  Gerrard^  extent,  of  which,  though  -B«r- 
roughs  might  immediately  have  taken  advantage,  he  was 
not  compellable  to  do  fo ;  and,  admitting  Gerrard^^ 
extent  was  barred  by  the  fine  of  Thomas  Lewisy  and 
five  years  non-claim,  yet  as  to  Burroughs,  and  alt  ftran- 
gers,  the  right  had  exiftence  in  law  \  and  that  it  was  not 
uecefiary  to  m^ke  any  claim  upon  Burrough*s  ftatute 
until  Gerrard^  s  ftatn^  appeared  fatisfied  on  record,  and 
^  ^defendant  making  his  claim  by  entry,  within  five  years 
after  fatisfaftion  entered  upon  record  on  Gerrard*s  fta- 
tute, was  fufficient  to  prevent  Burroughs  extent  fronv 
being  barred  by  the  fine.  And  further  infifted,  that  this 
caie  did  not  differ  in  reafon  from  the  common  and 
known  cafe :  ^.  tenant  for  life,  remainder  in  fee  to  B. 
difleifled  5  difleizor  levies  a  fine,  and  there  is  five  years, 
non-claim,  though  the  eftate  of  tenant  for  life  be  barred,^ 
and  the  remainderman  may  enter  upon  the  five  years 
non-claim  by  tenant  for  life,  yet  he  may  wave  fiich 
entry,  and  ftiall  have  a  new  five  years  after  the  death 
of  the  tenant  for  life  to  make  his  claim.  Sa  in  the 
principal  cafe,  though  Burroughs  mighty  had  he  fo 
pleafed,  have  entered  upon  the  five  years  non-claim  by 
Gerrard',  yet  he  might  ftay  till  Gerrard's  eftate,  which 
ftood  in  his  way,  was  fpent,  and  expeft,  till  fatisfaftioa 
was  entered  upon  the  record  of  Gerrards  ftatute ;  for 
as  the  death  of  tenant  for  life,  is  the  proper  and  natural 
determination  of  a%  eftate  for  life,  fo  the  entering  fatis- 
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fiftioH  upOQ  record  is  the  proper  and  natsral  detcrmi-  ^ 
aatioD  of  an  extent  upon  a  ftatute ;  and  in  the  one  cafe     1698. 
as  well  as  the  other,  before  fuch  determination,  the  '    ^' .     ' 
remainderman,  or  reverfioner,  is  not  coikipellabk  to  make  'p'pj'^y. 
his  claim  to  avoid  the  fine.  '       ^ 

That  this  was  a  canfe  of  great  legd  expectation, 
appears  by  numerous  books  in  which  it  is  detailed,  and  4  Mod 
by  the  time  and  folemnity  with  which  it  was  determined  247.  a 
by  the  Lords;  for  the  Chief  Jufticc  of  the  King's  Bench  Vent.  321. 
brought  up  the  writ  of  error  to  the  Lords,  6th  Marchy  '  Show. 
1698.     ikonddy^  13th  March  J  defendant,  in  error,  was  36- C^'**^* 
ordered  to  join  iffue  by  Thurfday  next,  and  that  day,  5°*  11* 
i6th  March  J  the  Lords  appointed  Wednefday  next  to  q.^*j, 
hear  Council  argue  the  errors;  and,  20t\i  March ^  ^^ic8.  Skin, 
defendant's  petition,  appointed  the  argument  for  Friday,  agg^Holt*. 
and  no  other  bafinefs  to  intervene.     And,  on  that  day,  197. 
31ft  March y  after  hearing  Council  to  argue  the  errors,  Viner.  ix. 
ordered  that  the  Lord  Chief  Juftice  of  the  Common  328.  339. 
Pleas  (who  that  day  fat  Speaker)  fhould  report  to  the  «|-.6,  298. 
Houfe  what  was  offered  thereupon,  on  Thurfday  the  20th  **"•  ^^^' 
of  April  next,  and  that  all  the  twelve  Judges  fhould  *77-  *S^- 
then  attend  the  Houfe  :  And  on  that  day  the  report  was  ^|r'  ^^' 
further  ^djourned  to  Monday  next,  and  ordered  that  all  ^^^^  ^^j-j^ 
the  Judges  in  town  do  then  attend,  and  all  the  Lords  ^og.  xix. 
to  be  fummoned ;  and  on  that  day,  24th  Aprtl^  ordered  218,  552. 
that  the  report  be  made  on  Thurfday  next,  all  the  Judges  566.  570. 
to  attend,  and  all  the  Lords  to  be  fummoned ;    and,  xx.  68. 
"Die  Jovisy  27th  April  J  1699,- upon  report  of  what  was 
ofFc>ed  by  Council  the  one-and-twentieth  of  March  laft.  So  it  is  in 
to  argue  the  errors  affigned  upon  a  writ  of  error  brought  the  print- 
into  this  Houfe  the  6th  day  of  March  laft,  from  his  ed  Jour- 
Majefty's  Court  of  King'^  Bench,  wherein  judgment  is  nals,  but 
entered   for  Bernard  Grenvil/e,   Efq;    and   afterwards  it  i« »" 
affirmed  in  the  Exchequer  Chamber,  againft  Chri/topher  «"°f  ^^ 
Dighton'f  and  after  hearing  the  Judges,  and  due  con-  ^hetilt, 
fideration  of  the  cafe.  It  was  ordered  and  adjudged  l°^  j"1^ 
by  the  Lords,  that  the  judgment  given  in  the  Bang's  beJn"<fone 
Bench,    and  the  affirmation  thereof  in  the  Exchequer  j^  j|jjs 
Chamber,  be  affirmed,  and  the  record  remanded.  Lords  caufe  on 
Journ.  voK  xvi.  p.  395.  3pj^.  406.  407.  429.  444.  448.  the  Eift. 
454- 
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'      '      '  Philip  Owetty  Efq.     -      -     Plaintiff) 

>  in  Error. 
Robert  Saunders  J  Gent.  -^    Defendant  i 

Cafe  14.  nr^HE  writ  of  error  was  brought  to  rcverfe  ajudg- 
X  meat  given  in  the  King's  Bench,  for  reverfing  a 
judgment  given  in  the  Common  IPIeas,  in  an  affize  of 
novel  diffeifin,  for  the  office  of  Clerk  of  the  Peace  for 
the  county  of  Kent-^  and  the  plaintiff  Owen,  made  this 
*cafe:  That  by  an  aft  made  ifl  William  and  Mary^  in- 
tituled. An  aft  for  enabling  Lords  Commiffioners  for  the 
Great  Seal,  to  execute  the  office  of  Lord  Chancellor,  or 
Lord  Keeper,  it  was  (inter  alia)  enafted,  That  the 
Cuftos  Rotulorum,  or  other  perfon  to  whom  of  right  it 
ihould  belongt  to  nominate  or  appoint  the  Clerk  of  the 
Peace  for  any  county,  Ijfc.  fhould,  from  time  to  time, 
where  the  office  of  Clerk  of  the  Peace  fhould  be  void, 
nominate  and  appoint  one  able  and  fufficient  perfon  re* 
fiding  in  the  county,  for  which  he  is  fo  appointed  or  to 
be  appointed  Clerk  of  the  Peace,  to  execute  the  fame 
by  himfelf,  or  his  fufficient  deputy ;  and  to  take  and  re- 
ceive the  feies,  profits  and  perquiGtes  thereof,  for  fo  long 
time  only  as  fuch  Clerk  of  the  Peace  fhould  well  demean 
himfelf  in  the  faid  office.  And  that  15th  July^  1689, 
Hene^e,  Earl  of  Winchelfeay  then  Cuftos  Rotulorum 
of  faid  county,  nominated  and  appointed  Owen  to  the 
office  of  Clerk  of  the  Peace  for  faid  county,  then  va^ 
cants  he,  Owen,  being  a  perfon  fkilled  in  the  law, 
and  fit  and  fufficient  to  execute  faid  office,  and  then  an4 
yet  refiding  at  Maidftone,  in  faid  county ;  and  that  there- 
upon he,  on  that  day,  was  fworn  and  admitted  into  faid 
^  office,  and  held  and  enjoyed  the  fame,  and  well  behaved 
himfelf  therein ;  and  was  thereof  feized  in  his  demefnri 
as  his  freehold,  for  the  term  of  his  life,  until  the  xle- 
fendant  diffeized  him  of  his  faid  office  at  Maid/lone  afore- 
faid,  and  prayed  the  affize  might  be  taken.    , 

Defendant  pleaded,  that  Owen  was  never  feized  of 
the  office  of  fuch  el\ate  whereof  he  might  be  diffeized, 
and  thereupon  iOTue  was  joined.  And  23d  July,  1695, 
the  affize  was  taken  in  the  county  of  Kent,  and  a  fpecial 
verdift  found,  whereby  the  jury  found  the  aft  of  Par- 
liamentj  and  that  their  xVIajefties,  by  their  letters  patent,  " 
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lath  July,  i6Sg,  appointed  the  Earl  of  Wincbelfea  < '  *  ■  v 
Cuftos  Rotulorum  of  the  county  j  and  that  the  Earl  the  1699. 
the  fame  day,  by  writing  under  his  hand  and  ieal,  nqmi- 
Dated  and  appointed  Owen  to  be  Clerk  of  the  Peace  of 
the  faid  county,  and  to  receive  the  fees  and  perquisites 
belonging  to  faid  office  during  the  pleafure  of  the  faid 
Earl ;  and,  that  at  the  General  Quarter  Seffions  held  at 
Maidftone,  i^ih  July^  1689,  the  faid  writing  of  nomi- 
nation was  fhewed  to  the  Jufticcs  of  the  Peace,  and 
read ;  and  a  queftion  arifing  between  the  Juftices,  touch-, 
ing  the  validity  of  the  faid  writing,  the  Juftices  refufed 
to  admit  Owen  into  faid  offic6  by  virtue  thereof,  though 
rcquefted  thereunto  by  Owen>  And  that  at  the  fame 
Quarter  Seffions  held  by  adjournment  at  the  Caftle  of 
Canterbury,  the  23d  of  faid  month  of  July,  the  faid 
Earl,  then  Cuftos  Rotulorum  for.  the  county,  cai^e  into 
Court,  and  the  faid  writing  was  by  his  order  read  in 
open  Court,  and  the  faid  Eari,  then  in  open  Quarter 
Seffions,  (without  reference  to  the  faid  writing)  viva 
voce,  faid  and  declared,  I  do  nominate  and  appoint  the 
faid  Piiljp  Owen  to  be  Clerk  of  the  Peace,  according 
to  the  aft  of  parliament ;  and  Owen  was  thereupon^  by 
the  juftices,  accordingly  admitted,  and  then,  in  open 
feffions^  took  the  oath  in  the  faid  aA  mentioned,  and 
took  upon  him  the  execution  of  the  office,  aod  held  and 
enjoyed  the  faine,  with  the  wages  and  fees  thereunto 
belonging,  until  the  7  th  of  OSiober  next  following  \ 
and  found  further,  that  the  Earl  of  Wincbelfea  died 
25th  Augujiy  1689^  and  the  26th  of  September  follow- 
ing, their  Majefties,  by  their  letters  patent,  appointed 
Henry  Vifcount  Sidney,  then  Earl  of  Rumney,  Cujios 
Rotulorum  of  faid  county,  who,  by  writing  under  his 
hand  and  ieal,  the  .29th  of  Septembir,  aforefaid,  appoint- 
ed defendant  to  be  Clerk  of  the  Peace  of  the  faid  coun- 
ty, who,  at  the  next  general  quarter  feffions  of  the  peace 
held  for  the  faid  county,  the  7  th  of  October  following, 
took  the  oath  in  the  afl  mentioned  in  open  feffions,  and 
was  admitted  Clerk  of  the  Peace,  and  held  the  faid  office, 
with  the  wages  and  fees,  from  tHence  until  the  taking 
of  the  laid  affize,  and  kept  Owen  out  of  the  fiiid  office, 
and  received  the  wages  and  fees  \  but  whether  he  diffeiz* 
ed  Owen  of  the  faid  office  or  not  the  jury  were  ignorant, 
and  prayed  the  direftion  of  the  juftices  of  affize ;  and 
if  launders  diffeized  Owen,  then  they  found  the  difc 
ieifm,  and  aftefted  damages  to  275A  befides  cofts;  and 
if  be  did  not  difleize  Owen,  then  they  found  for  the  de- 
fendant : 
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/  ■  ^  ■■»  fendant :  And  the  plaintifF  ftate J  to  the  Lords,  that  the 
1 699,  only  queftion  intended  by  the  fpecial  verdift  was,  whe-? 
^  ■  '  w  ■ "  ^  ther  the  Cujlos  Rotulorum  conid  appoint  the  clerk  of 
the  peace  by  word  of  mouth,  or  whether  a  deed  was  re- 
quifite  to  <Tnake  the  appointment  upon  the  aft  of  parlia- 
ment ;  and  after  feveral  arguments,  and  great  debates  in 
the  Court  of  Common  Pleas,,  whither  the  matter  was 
adjourned,  judgilient  was  given,  that  a  nomination  by 
word  of  mouth  was  good,;  from  which  judgment 
Saunders  brought  his  writ  of  error  in  the  King's  Bench  5 
and  after  many  arguments,  the  Court,  as  the  plaintiff 
alleged,  agreed  with  the  Court  of  Common  Pleas,  that 
a  verbal  nomination  is  good ;  but  becaufe  the  late  Earl 
did  not  in  his  appointment  name  the  county  of  Kent, 
but  only  faid,  I  do  nominate  Mr.  Oiven  to  be  clerk  of 
the  peace,  not  faying  for  what  county  5  and  becaufe  the 
faid  Earl  did  not  exprefsly  name  any  one  aft  of  parlia- 
ment, but  only  faid,  that  he  nominated  the  plaintiff 
according  to  the  Aft  of  Parliament  j  and  becaufe  in  the 
nomination,  the  Earl  did  not  fay  how  to  execute, 
nor  how  long;  and  alfo,  becaufe  in  the  faid  EarPs 
nomination  the  word  faid  was  ufed,  which  is 
with  relation  to  one  named  before,  whereas  the  Earl 
had  not  beforenamed  Philip  Owen ;  therefore  wlio  he 
meant  was  faid  to  be  incertain  ;  and  thereupon,  for  thefe 
and  no  other  reafons,  the  judgment  given  for  Owen  in 
the  Common  Pleas  was  reyerfed;  but  plaintiff  in- 
fifted  that  the  judgment  giyen  in  the  King's  Beiicli  ought 
to  be  reverfed  •,  for  that  the  Earl  could  not  pofiibly  in- 
tend, or  by  any  perfon  be  fuppofed  to  intend,  any  other 
county  than  Kentj  he  being  then  Cujlos  Rotulorum  of 
that  and  no  otlier  county,  and  Where  he  was  then  pre- 
■  f^nt,  and  fpeak  the  words  j  neither  could  he  intend  any 
other  aft  than  the  late  aft  of  parliament,  which  was 
the  matter  then  in  difpute,  and  what  he  purpofely  came 
about,  neither  could  he  intend  any  other  perfon  than 
.  Owen,  on  whofe  behalf  he  came,  and  on  whole  account 

Thomas    Yiq  ordered  the  deed,  wherein  he  was  fo  often  mentioned, 
Ed^^*d     '^  ^  ^^^^  immediately  before  he,  the  Earl,  declared 
iwr^tk^,,     Owen  to  be  his  Clerk  of  the  Peace,  by  the  words  of'no- 
mination  before  mentioned. 

The  defendant,  in  fupport  of  the  judgment  of  the 
King's  Bench,  ftated,  that  in  1695,  almoft  fix  years 
after  defendant  had  been  in  poffeffion  of  the  office,  the 
^ffize  was  begun  in  the  county  of  Kent,    before  the 

Judge 
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Judge  of  Affizc  there,  and  that  a  fpccial  verdift  was  given  f  ""  ^ 
a$  ftated.by  defendant;  and  upon  the  argument  before  1699. 
three  judges  there,  two  of  the  judges  were  for  the  plaintiff,  ^'  -i  ■' 
and  one  for  defendant ;  upon  which  judgment  was  given 
for  plaintiiF.  And  that  upoh  the  argument  ^f  the  writ 
of  error  brought  into  the.  King's  Bench,  all  the  four 
judges  there  gave  judgment  for  the  reverfal  of  the  judg- 
ment in  the  Common  Pleas;  and  defendant  infilled^ 
that  the  judgment  given  in  the  King's  Bench,  ought  to 
be  affirmed,  becaule  this  office  was  made  a  freehold  by 
the  late  aft,  or  otherwife  a  writ  of  affize  would  not  lie  5 
and  that  the  deputation  of  the  plaintiff,  by  the  Earl  of 
Winchelfea  in  writing,  was  void,  being  contrary  to  the 
late  aft,  which  ejtprefsly  appoints  the  Clerk  of  the  Peace 
to  hold  fo  long  as  he  ^all  well  demean  himfelf ;  and 
plaintiff's  written  deputation  being  only  during  the  Earl's 
pleafure;  and  contended,  that  all  offices  of  freehold 
(except  fuch  as  have  been  time  out  of  mind,  or  by  jpuf- 
lom)  muft  pafs  by  deed,  and  that  Clerks  of  the  Peace, 
before  ^nd  (ince  the  late  aft,  have  been  appointed  by 
deed,  ^nd  not  otherwife.  And  further,  that  if  a  grant, 
or  other  title,  be  found  in  4  fpeciaj  verdift  by  deed,  and 
alfo  by  parole  from  the  fame  perfon,  and  at  the  fame 
time,  the  words  muft  be  underftood  according  to  the 
fenfe  and  meaning  of  the  deed,  and  fliould  not  be  taken  ' 

to  deftroy  the  deed ;  and  moreover,  that  the  parole  no-  ^  .  , 
mination  was  not  purfuant  to  the  aft,  the  fame  beln?  „  "^IR.  ^• 
uncertam,  and  not  m  the  manner  as  fuch  nommations       . 
(if  allowable  by  word  of  mouth)  ought  to  be* 

Die  Luna,  30  jdpri/y  1699**,   after  hearing  council  Vid.  5 
upon  this  writ  of  error,   it  was  ordered  and  AD-Mod.386, 
JUDGED  by  the  Lords,  That  the  judgment  given  in  the  Salk.  467. 
King's  Bench  for  th^  {sLid^Rchert  Saunders,  ihould  be  3  S^^^** 
reverfed,  and  the  judgment  given  in  the  Court  of  Com-  P,^\ 
mon  Pleas  be  affirmed,  and  the  record  remitted.    Lords  ^'^V^^' 
Journ.  vol  \vi.  p.  42^.      ' ^^^^ 

Note—*  Owen  jdied  within  two  or  three  days  after  Ld.ka)n:. 
this  judgment  given  in  Parliament.  *         158.  12 

Mod.  199. 
Lilly's  Ent.  278.  Lilly  AfT.  ij^  75.  tLeRecordSg.  Vin.  lii.  420.  i v.  543. 
xiii.  170.  xiv.  30,  53,   123,   127.  xvi.  129,  443.  pi.  18. 

f  I  Lord  Raym.  166.  - 


Jc/bua 
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1699. 

Jojbua  Woodman^  -  -         Petitioner. 

George  fVillomhby.  and  ^jfoanna  his  ?  „  r       j 
wife,  and  Margaret  Tay/or,  S  Refpondents. 

Diejovis,  x/^ihjanuaryj  \6g\. 

Cafe  ic.  C^^  hearing  council  on  the  petition  and  appeal   of 
Lords         \JAmy  Barton^   George    Willoughhy    and   Joanna    his 
Journ.        wife,  and  William  Taylor  and  Margaret  his  wife,  from 
Vol.  XV.  a  decree   of  the  Court  of  Chancery,  made  the  21ft  of 
p.  30,         March  laft  (169Q)  in  certain  caufes  there  depending  be- 
tween Jojbua  Woidman^  executor  of   Frances  Dennis ^ 
widow,  by  bill  of  reviver  againft  Robert  Blahe  and  EU~ 
xaheth  his  wife.  Amy  Barton^  widow,  and  Joanna  Badd 
(then)  the  wife  of  Ueorge  Willoughbyy  Gent.    Margar^et 
Baddy  (then)  the  wife  of  William  Taylor^  John  Sturmy^ 
Gent,  and  Mary  his  wife,  and  between  the  faid  Robert 
Blahe  and  Elizabeth  his  wife,    plaintiffs,   and   Thomas 
Sackville,  £((}•  Amy  Barton^  faid  Joanna  and  Mdrgaret, 
Jfihn  Sturmy  and  Mary  his  wife,  and  faid  John  Woodman, 
defendants ;  and  due  confideration  had,  it  was  ordered  by 
the  Lords,  that  the  faid  decree  of  the  Court  of  Chancery 
fhould  be  reverfed  ^  and  Woodman  having  petitioned  the 
Lords  to  rehear  the  appeal,  the  refpondcnts  (who  were 
the    original  appellants)   made  this  cafe:    Sir  Thomas 
Badd  had  iflue  five  daughters,  Elizabeth  Blake'y  Amy 
Barton^  Frances  Dennis^  Joanna  Willoughby  and  Mar- 
garet  Taylor  \    and  by  leafe  and  releafe,  idth  and  17  th 
May  J  1682,  conveyed   his  manor  of    Cames  in    Hamp- 
Jhirty  to  Edward^  Earl   of    Ganejboroughy  and   Thomas 
Sackville y  Efq.  (both  deceafed)  and  their   heirs,  to  the 
ufe   of  himfelf   for  life,  remainder  to  Dame  Joan^  his 
wife,  for  life,  remainder  to  the  Earl,  and  Sackville^  and 
their  heirs,  upon  truft,  that  they  fhould,  after  the  death 
of  Sir  Thomas  and  Joan,  fell  the  fame,  and  divide  the 
money  arifing  thereby  equally  amongft  the  five  daugh- 
ters \,    provided,   if   his    daughter,     Elizabeth,  .  fhould  - 
within  three  months  next  after  the  death  of  Sir  Thomas 
and  Dame  Joan,  pay  6000L'  to  the  truflees,  to  be  equally 
divided  between  his  faid  other  four  daughters,  then  the 
truflees  fhould  fland  feized  to  the  ufe  of  her  and  her  heirs : 
The  like  time  is  given  for  pre-emption  to  the  other  four 

,  daughters 
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daughters  fucceffively ;  and  provided  alfo,  that  if  any  of  1'  ■  "      \ 
the  daughters  (hould  die  without  ifTue  before  fuch  divifion      1699. 
and  diftribution  made,  then  her  (hare  fliould  Be  paid  to  ^       ^'  "^ 
the funrlvors,  (hare  and  (hare  alike;  but  if  fuch  daugh- 
ter, fo  dying,  fliould  leave  iffue  living  at  the  time  of 
fuch  diftribution,  thea  her  ftiare  fliould  be  paid  to  fuch 
iflue,  fliare  and  fliare  alike ;  and  provided  further,  that 
Sir  Thomas  might,  by  any  deed  or  writing  under  his 
hand  and  feal,  revoke  any  of  the  faid  ufes  or  trufts,  and 
declare  others. 

Sir  Thomas^  by  his  will,  nth  December,  1682,  devifed 
all  his  copyhold  eflate  to   the  fame  truflees  and  their 
heirs,  and  redting  the  fettlement,  appointed,  that  if  his 
daughter,  Frances  Dennisy  fliould,   within  fix  months 
after  his  and  his  wife's  death,  pay  6000/.  to  the  truflees, 
to  be  divided  amongfl:  his  other  four  daughters,  then 
the  truflees  fliould  fland  feized  as  well  of  the  premifles 
in  the  deed,  as  of   the  copyhold  cftate,  to  the  ufe  of 
Mrs.  Dennis  and  her  heirs.;  and  in  cafe  of  her  failing 
to  pay  the  6000/.  then  to  fuch  ufes  as  he  had  'fettled  his 
manor  of  Games  by  the  faid  deed,  and  made  his  wife 
his  fole  executrix,  and  foon  after  died ;   and  30th  May^ 
1688,  Lady  Badd  died,  and  29th  November^  1688,  Mrs. 
Dennis  exhibited  a  bill  in  Chancery  againft  Sackville 
(the  furviving  trufl:ee)   and  her  fifters,  to  have  her  time 
for  paying  the  6000/.  enlarged ;    and  Mrs.  Blake  alfo 
prefered  her  bill,  to  have  a  conveyance  of  the  premifles 
upon  payment  of  the  6000/.  but  neither  paid  any  part 
thereof;  and  in  March ,  1689,  Mrs.  Dennis  died  with- 
out iflue,  having  (as  is  pretended)  made  a  will,  and  devif-     • 
ed  all  her  efl:ate  to  Woodman^  and  made  him  her  fole 
executor,  who  revived  her  bill ;  zud.2 1 A  March ^  1690, 
both  caufes  were  heard  before  the  Lords  commiflioner^  of 
the  great  feal,  and  it  was  decreed,  that  Woodman  fliould  p 
be  let  into  the  benefit  of  the  eftate  on  payment  of  1500/.  ^'      ' 
a  piece  to  the  four  furviving  daughters,   by  the  end  of  '  ^v^rn 
Michaelmas  Term  then  next ;  ,  but  in  cafe  he  did  not  ,55^  ^22. 
then  pay  the  fame,  the  eflate   was  decreed  to  be   fold 
to  the  beft  purchafer. 

From  which  decree  the  faid  Amy  Barton  and  William 
Taylor  (both  /mce  deceafed)  and  the  /aid  Margaret^ 
then  his  Wife,  and  Willoughby  and  his  wife,  appealed; 
and  14th  January,  1 691,  upon  a  folemn  hearing  at  the 
bar,  the  decree  was  rcverfcd,  an^  Woodman  and  Blake 

acquiefced 
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acquiefced  above  fevcn  years,  in  which  time  dirers  part# 
of  the  eftate  had  been  fold  and  conveyed  to  feverai 
perfons  by  the  original  appellants  and  Blale ;  and  that 
Woodman  had  preferred  the  prefent  petition  for  rehear- 
ing the  appeal,  on  pretence  that  fome  perfons  had  fup- 
plied  Mrs.  Dennis  with  money,  and  had  prevailed  oa 
Woodman  to  permit  then)  to  ufe  his  name^  and  that  they 
had  in  his  name  petitioned  to  rehear  the  appeal,  in  or- 
der to  have  a  fifth  part  pf  the  eftate  in  right  of  Mrs. 
Dennis,  to  pay  her  debts,  notwithftanding  flie  forfeited 
her  right  of  pre-emption,  and  the  rather  for  that,  as  they 
pretend  Sir  Thotj^as  ^yas  ii)debt,ed  to  I^Irs.  Dennis ^  for 
which  they  ought  to  have  a  fttisfaftion  out  of  his  eftate : 
But  refpond^nts  infifted,  that  all  the  matters  of  the  pe- 
tition were  in  iffue  on  hearing  of  the  appeal,  and  that 
Mrs.  Dennis  dying  without  iflbe  Jong  before  the  times 
given  by  the  fettlemept  to  her  fitters  for  pre-emption 
were  expired,,  and  before  the  truftees  had  any  power  to 
fell  her  right,  as  well  a^  to  any  part  of  th^  money  to  be 
raifed  by  fale  as  to  the  pre-emptioa  was  determined,  land 
that  her  ihare  upon  her  death,  without  iffue,  was  by 
the  exprefs  words  of  the  fettlement  to  be  divided 
among  her  furviving  fifters,  and  could  not  be  taken 
from  them  without  fubverting  the  fettlement,  and  de- 
feating the  intent  of  the  donor  ;  and  that  it  h^d  appear- 
ed by  tlie  tcftimohy  of  the  perfon  who  dr^w  the  deed 
and  will  (taken  on  Woodman's  own  partj  and  other  evi- 
dence, that  Sir  Thonpas  was  not  indebted  to  Mrs.  Den- 
nis,  but  that  fhe  was  indebted  to  him  \  and  that  the  per« 
fons  who  profecute  the  petition,  did  lend  her  any  money 
on  the  predit  of  the  fettlement  or  will,  it  was  done  with 
notice  that  her'  intcrcft  was  thereunder  determinable 
upon  the  contingency  of  her  death  without  iffue,  whiqh 
fince  happened,  and  that  fuch  perfons  were  not  entitled 
to  more  favour  in  a  Court  of  Equity  than  Woodman  as 
devifee  pf  Mrs.  Dennis  himfelf  was ;  arid  further  in- 
fifted, ,  that  by  the  decree  of  the  Lords  commiflioners, 
the  eftate  w^s  to  be  fold,  if  Woodman  did  not  pay  the 
6000/.  by  the  time  limited  ;  and  no  direftion  was  given 
that  he  ftiould  have  any  ftiare  of  the  purchafe  money, 
but  the  fame  was  in  that  cafe  left  to  be  divided  amongft 
the  four  furviving  daughters  of  Sir  Thomas  Badd,  ac- 
cording to  the  fettlement ;  and  finally,  that  no  matter 
w^s  difclofed,  or  infifteid  upon  by  the  petition,  which 
was  not  before  the  Lords,  and  fettled  and  determined 
upon  the  former  hearing ;  and  that  the  rehearing  of  ap- 
peals. 
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peals,  cfpccially  after  (o  long  acquiefcence  and  fales  <  ■■  ■  ^      \ 
made  thereupon,  would  be  of ,  dangerous  confequencc,      ^699. 
and  tends  to  make  fuits  cndlefs,  ^  '    -  — *■ 

The  petitioner  ftated  the  family  and    the  fcttlement  T-P^wy*. 
and  will  of    Sir   Thomas  Baddi    (but  wilfully,  as   it 
ieems)  omitted  to  ftate  the  provifo  relative  to  any  daugh-. 
ter  dying  without  iffue ;  and  ftated  further,  that  Sir  Tbo-^    . 
nms  died  ii>  May^  i<^83>  and  wa^  at  his  death  indebted 
to   his  daughter  Frances  4000L  and  upwards,  which 
he  had  received  out  of  the  profits  of  her  huft)and  Ed" 
ivard  Dennises  eftate,  to  whom  Sir  Thomas  had  been 
guardian  for  ten  years ;    and  that  after  Sir  Thomases 
death  Frances  exhibited  her  bill  id  Chancery  for  as 
account  of  her  huft)and's  eftate  againft  Lady  Badd,  his 
executrix  j  for  who  having  fworn  in  her  anfwer,  that 
Sir  Thomas f  by  his  will,  gave  Frances  the  pre-emption 
of  his  eftate  (which  was  more  than  a  double  fhare)  in 
fatisfaftion  or   what  he  owed  her.    The  court  at  the 
hearing  of  that  caufe,  in  confideration  of  fuch  recom- 
pence,  difmifled  her  bill,  as  appeared  by  the  order  of 
difmiflioni  and  that  Franca/ ^  .{oon  after  Lady  3add*B 
death,  borrowed  700/.  from  a  Mrs.  MUis,   and   1600A 
from.  Sir  Streynjhamf  Matters,   and   looL  from  George 
Piitf  Efq.  and  levied  a  fine,    and    mortgaged,    and 
otherwife  incumbred  the  eftate  in  queftion,    for    fe- 
curing    the  money ;    and   that   having  fix  montJis  to 
pay  the  6000L  (he  applied  within  that  time  to  Thomas 
Sackville^  the  furviving  truftee,  to  receive  the  fame ;  who 
anfwered,  that  he  would  not  convey  the  faid  eftate,  unp> 
lefs  he  was  difcharged  by  a  decree  in   Chancery ;  and 
refufed  to  give  any  acquittance  for  the  money;  and 
thereupon  Frances^  within  the  fix  months,  filed  her  bill 
in  Chancery,  to  compel  the  truftee  to  convey  upon  pay- 
ment of  the  6000A  and  praying  an  enlargement  of  time, 
2.VL&  a  place  of  payment ;   all  which  happening  in  No-' 
vember,  r588,  pending  the  late  revolution,   the   courts 
of  jufticc  were  not  open,  and  Frances  died  before  (he 
could  bring  that  caufe  to  a  hearing ;   and  being  indebt- 
ed, as  aforefaid,  and  alfo  indebted   to  Woodman  600L 
by  bond,  and^being  de(irous  her  debts  ftioula  be  paid^ 
made  her  will,   and  Woodman  executor  in  truft,  and. 
devifed  her  title  and  intereft  in  laid  eftate  to  Woodman 
and  his  heirs,  and  appointed  the  faid  eftate  to  he  fold, 
and  the  6000/*  to  be  paid  to  her  four  fifters,  and  her 
debts  and  legacies  to  be  paid,  amounting  to  more  than 
4000/.  fo  that  Woodman  could  be  no  gainer  thereby ; 

and 
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-s  and  that,  in  1689,   Woodman  exhibited  his  bill  of   rc- 


1699.     vivor  againft  the  truftee  and  four  fifters,   to  compel  a 
*-  conveyance  to  him  on  payment  of  the  6000/.   and  Ro- 

bert B/ake,  and  Elizabeth  his  wife,  who  was  the  cldeft 
of  the  four  fifters,  exhibited  their  Crofs  bill,  to  compel 
a  conveyance  to  Elw^eth^  on  payment  of  6000/.  by 
her,  and  pretended  that  they  had  tendered  the  6000/.  to 
the  truftee,  within  three  months  after  the  firft  fix 
months  expired,  and  that  Elizabetb  ought  to  have  pre- 
emption of  the  eftate. 

And,  on  hearing  both  caufes,  it  was  decreed,  that 
Woodman  fhould  be  let  into  the  benefit  of  the  eftatc  ; 
for  that  Mrs.  Dinnis  furviving  Lady  Badd,  an  intereft 
and  benefit  had  vefted  in  her,  which  could  not  be  for- 
feited, though  the  time  was  elapfed  for  payment  of  the 
6000L  and  the  court  declared,  that :  the  default  was  in 
the  truftee  only,  who  might  have  had  the  money  within 
the  time  limited,  but  refufed  to  convey,  unlefs  firft  dif- 
charged  of  the  truft  by  decree  in  Chancery  ;  and  fur- 
ther decreed,  an  account  to  be  taken  of  the  profits  of 
the  eft^te  fince  Lady  Badd's  death  ;  and,  Woodman  had 
time  till  Michaelmas  Term  to  pay  1500/.  a  piece  to  the 
fifters  5  and  they  and  the  truftee  thereupon  to  convey . 
.  to  him,  and  in  default  of  payment  the'cftate  to  be  fold  ; 
which  decree  the  Lords  barely  reveried,  without  making 
any  decree  or  further  order  therein :  and  petitioner  in- 
fifted,  that  faid  Frances  was  entitled  both  under  the 
fettlements  and  will  to  a  fifth  part  of  the  eftate,  in  cafe  ftie 
failed  to  pay  the  faid  6000L  and  fubmitted  that,  although 
by  the  revetfal  the  benefit  of  pre-emption  was  taken  away 
from  Woodman  as  a"  ftratfger  to  the  family,  yet  their 
1  Lordftiips  did  not  intend  thereby  to  take  away  from 
the  creditors  of  Frances  her  fifth  part  of  her  father's 
eftate,  which  defcended  upon  her,'  and  which  fhe  had 
mortgaged  and  incumbred  before  her  death,  and  by  her 
will  had  fubjefted  to  the  payment  of  her  debts,  for  which 
he  alleged  he  was  profecuted  in  Chancery,  and  that 
by  means  of  the  order  of  reverfal  the  Chancery  could 
not  without  the  direftion  of  the  Lords,  give  any  relief 
W  Whu-  ^Q  ji^g  creditors  of  Frances  out  of  her  own  eftatc, 
locke.  jjQj.  cQui^j  ti^g  eftate  be  fold  without  the  Lords  further 
order ;  and  prayed  to  explain  the  order  of  reverfal, 
and  to  make  fome  order  for  relief  of  the  creditors  of. 
Frances,  or  to  give  direftions  to  the  Court  of  Chancery 
how  to  proceed  therein. 

Die 
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Die  Mgrcuriif   19^   jiprilii,   1699.     Upon  hearing  i"     *       ^ 
council  on  both  fides  on  this  petition,  -it  was  ordered     1699. 
and  ADJUDGE  D  by  the  Lords  that  the  fame  be  difmifled.  ' 
^'Lords  Journ.Yol,  xvil  442^ 


Viner  v. 
93».  34a- 


Elizabeth  Harvey^  -  -        Appellant. 

Thomas  ff^ejlern^  -  -        Refpondent. 

APPELLANT  ftatcd,  that  Ciarles  Harvey,  C^fc  16. 
her  father  (who  was  a  freeman  of  London)  and 
refpondent  were  partners  in  a  great  iron  trade^  wherein 
their  firft  principal  ftock  was  only  6000A  of  which  odb 
third  part  being  2000/.  was  Harvey's,  and  the  other  two 
thirds  reipondent's,  and  that  by  ao  account  Aated  and 
figned  between  them,  id  March^  I'^TO^  it  appears  that 
the  6000/.  flock  had^  in  feren  years  trade,  encreafed  to 
35,028/.  of  which  5000/.  was  then  efteemed  doubtful 
debts  \  (o  that  Charles  Harvey  s  fliare  was  then  i  i>67oA 
and  ibon  after  that  account  made  up,  Charles  and  ref- 
pondent, by  articles,  dated  31ft  7i//j^,  1671,  entered 
into  a  new  partnerfhip  to  continue  tot  ten  years  longer, 
to  commence  from  ift  March,  1670;  and  it  was  thereby 
agreed,  that  the  whole  balance  of  the  lafl  ftated  account, 
together  with  7488/.  borrowed  on  their  joint  credit,  in  all 
above  42,500/.  fliould  be  employed  to  carry  on  the 
fucceeding  trade,  and  that  an  account  and  dividend  of 
the  partable  eftate  (hould  be  yearly  made  %  and  if  either 
died  no  advantage  of  furvivorfliip,  but  within  fix  weeks 
a  true  account  fhould  be  given,  and'dividend  m^de  be- 
tween the  furvivor  and  the  executors  of  the  deceafed, 
and  what  was  not  preiently  divideable  to  be  valued,  and 
and  as  foon  as  might  be  converted  into  money,  and  di- 
vided ;  and  any  diiFerences  to  be  ended  by  arbritrators, 
indifferently  to  be  chofen ;  and  that,  purfaant  to  theie 
articles,  the  joint  trade  was  <;arried  on  with  a  flock  of 
42,500/.  and  they  traded  with  nooo/.  borrowed  in 
Charles  Harvey^s  lik'time,  from  ift  of  March,  1670, 
to  28th  of  Oiloher,  1672;  when  Charles  Harvey  died, 
leaving  appellant  his  only  child,  then  about  fix  years 
old,  having  made  a  will,  and  appointed  Elizabeth  his 
wife,  (fince  married  to  Mr.  Chadwi^kf)  fole  executrix^^ 

and 
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'■^  '— '^  and  thereupon  two-thirds  of  bis  eftate  belonged  to  his 
1699.  widow^  and  the  remaining  third  to  appellant,  his  only 
■■  ^  ■  ■  ^  child,  by  the  cuftom  of  London  \  and  the  whole  part- 
nerfiiip  eftate  and  books,  it  being  poflTefTed  by  refpondent, 
the  widow  could  not  for  twelve  weeks  after  teftator's 
death  obtain  from  him  any  account  at  all>  and  that 
which  was  at  length  delivered,  26th  January y  1672, 
was  found  fo  intricate,  immethodical,  erroneous,  and 
unfair,  that  no  certain  eftimate  could  be  thereby  made 
of  the  partable  eftate ;  and  refpondent  refufed  to  deliver 
any  other,  or  to  produce  the  books,  and  threatened  to  ruin 
the  widow  with  expenfive  fuits,  who  found  herfelf  under  a 
neceflity  of  accepting  what  he  offered,  namely,  to  refer 
the  matter  on  the  foot  of  faid  erroneous  account,  to 
two  arbitrators,  Thomas  Bard  and  John  Boun ;  one  of 
them  a  country  gentleman,  wholly  unikilled  in  accounts 
of  that  nature ;  who,  2d  June^  1673,  (without  regard 
to  the  balance  of  the  account  dated,  ift  March,  1670:9 
or  taking  a  true  account  of  the  profits  from  that  time  to 
teftator's  death,  or  of  the  true  value  of  the  flock  then 
remaining,  and  outflanding  debts,  made  an  aw^d, 
whereby  the  widow  was  to  accept  of  6000/.  in  money, 
and  an  aflignment  of  xooo/.  more  from  the  ordnance 
office  (which,  by  the  refpondent's  mifinformation,  fhe 
was  afterwards  prevailed  upon  to  part  with  to  him,  for 
560/.  and  thereupon  to  quit  all  her  interefl  and  demands 
'  to  the  whole  eftate  in  partnerfhip  \  and  accordingly 
fhe  inconfiderately,  and  by  impofition,  fuhmitted  to  the 
award,  and  executed  a  releafe  of  all  her  right  to  the 
refpondent  %  but  that  appellant  was  then  an  infant,  and 
had  no  guardian,  or  perfon  who  took  any  care  of  her 
interefl  in  the  partable  eflate  to  her  father's  fhare,  in 
which  fhe  was  intitled  to  one  third,  and  the  award  of 
the  arbitrators  could  not  conclude  the  infant,  but  the 
mother  only,  as  to  her  own  (hare  and  proportion  :  Ap- 
pellant did  not  come  of  age  till  1687,  ^^^  ^^^  eftate 
be  ng  got  into  the  chamber  of  London^  fhe  was  not  ap- 
prifed  of  her  right,  nor  in  a  condition,  to  profecute  it^ 
until  about  eight  years  after  fhe  was  of  full  age ;  but 
as  foon  as  fhe  was  informed  thereof,  viz,  in  Trinity 
term,  1695,  fhe  exhibited  a  bill  for  an  account,  and  fa- 
tisfaftion  of  her  fhare  of  the  faid  eflate  in  partnerfhip; 
and  in  bar  to  the  relief  fought  by  this  bill,  refpondent 
pleaded  the  flatute  of  limitations,  and  the  faid  award 
made  between  him  and  appellailtt's  mother,  and  the  mo» 
th^r's  releafe  5  upon  arguing  which  jplca,  it  was  over-ruled 
N  aoth 
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aoth  Novtmbir,  1696,  and  rd^adeat  ordered  t^  aa«  <      ^   \  \ 
fwer  the  bill,  faviog  to  him,  on  the  hearing,  the  benefit     1699. 

of  fo  much  of  the  plea  as  related  to  the  award ;  an4  the  ^ ■  "^ 

refpondent  afterwards  put  in  an  anfwer^  ix^hich  was 
reported  infufficient  j  and  he  anfwered  over,  and  ap» 
pellant  replied  and  obtained  feveral  orders  for  the  reil 
pondent  to  produce  all  books  relating  to  the  partnerihip 
before  a  mafter  of  the  court }  and  feveral  errors  and 
omiflions  were  found  therein,  and  alfo  in  the  account 
upon  which  the  arbitrators  grounded  their  award) 
and  proof  made  of  feveral  of  thofe  errors  and  other 
matters  fufficient,  as  (he  was  advifed  to  invalidate  the 
account,  and  fet  afide  the  award  \  the  caufe  was 
brought  on  to  a  hearing,  and  her  bill  difmifled;  but 
the  chancellor  at  the  fame  time  declared  he  thought  ap- 
pellant wronged  by  refpondent,  and  reconamended  it  to 
him  to  make  her  a  iatisfaftion }  which  he  negleAing,  and 
iniifting  on  the  difmiffion,  and  refufing  to  have  the  ac- 
count examined  by  ;t  mafter,  thereby  to  deprive  her. of 
her  (hare  of  the  partner(bip  eftate ;  therefore  (he  appealed 
from  the  faid  order  of  diimiiTionj  aiki  mfifted  the  Lords  W,  WIl- 
Qught  to  open  the  faid  itccount,  •  and  not  fuffer  her  to  liacns. 
be  concluded  by  the  award. 

la  affirmance  of  the  dimifs,  the  reipondent  made  this 
cafe :  That  Charles  Harvty^  a  relation  of  refpondent's 
wife,  was  taken  by  the  reijpondent  a  partner  in  his  faid 
trade  of  an,  ironmonger,  in  which  their  ftock  was  to  be 
6000/.  two  thirds  being  the  refpondent's,  and  one  third 
Harv€y\  \  who  not  being  able  to  raife  above  i  lOo/.  the  ^ 

refpondent  in  kindnefs  lent  him  900/.  to  mak«  up  his 
third  of  the  ftock,  and  had  it  repaid  out  of  his  ftiare 
of  the  profits  as  he  could  (pare  it  \  and  afterwards  they 
enlarged  their  trade  to  the  making  and  cafting  of  iron 
gunSy  and  other  iron  wares :  and  in  jlijr^i&,  1670,  the 
partners,  (as  they  had  formerly  done)  for  private  iatisfac* 
tion,  caft  up  their  ftocks,  and  the  reft  then  made  amount- 
ed to  30,288/.  befides  5000/.  thrown  out  as  bad  debts 
owing  to  the  ftock,  and  the  ftock  then  owed  7488/.  15/, 
and  being  agreed  to  continue  the  joint  trade  with  the  i^d 
Aock,  were  exa^b  in  the  eftimate,  becaufe  whenever 
they  parted,  an  account  was  to  be  taken  of  the  whole  ^ 
trade  and  partnerlhip  from  the  beginning }  and  by  arti*  " 
cles,  dated  31ft  Julj^  167 1,  agreed  to  keep  on  the  joint 
trade  for  ten  years,  from  the  ift  March,  1670,  (if  they 
both  lived  fo  long)  and  accordingly  carried  on  joint  trade 
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i'     '      s  and  dealings  in  the  old  books  till  28th  OBober^  iS-jig 
1699.     when  Charles  Harvey  died;  after   which    refpondent, 
with  the    confent  of  Elizabeth  Harvey ^  executrix  of 
Charles^  caufed  extrafts  and  accounts  of  the  faid  joint 
ftock  and  eftate  to  be  taken  by  Thomas  Harvey ^  (the  ap- 
pellant's uncle,  and  who  had  ferved  an  apprenticefhip 
to  the  faid  joint  trade,  and  kept  the  ca(h,  and  managed 
the  trade  for  the  copartners  in  Harvey*s  laft  ficknefs,) 
and  Edmund  Harvey  (another  of  the  appellant" s  uncles) 
an  experienced  trkdefman  and   good  accomptant ; '  and 
all  the  goods  and  wares  then  in  ftock  were,   by  confent 
of  th€l  refpondent  and  the  executrix,  appraifed  by  them, 
and  with  the  debts  owing  to  and  by  the  ftock,  (5000A 
being  thrownout as  bad  debts)  the  neat  ftock  was  23,^71/. 
but  the  executrix  obftruftcd  the  clofing  the  faid  account, 
infifting  that  the  copartnerfhip  was  not  determined  by  her 
teftator's  death,  but  ftie  ought  to  be  partner  in  his  ftead  : 
And  differences  thereupon  arifing  between  refpondent 
and  the  executrix,  they,  purfuant  to  the  articles,  referred 
all  matters. in. difference  to  John  Bonn  (the  executrix*^s 
brother-in-law)  and  Thomas  Bard  (the  appellant's  near 
kinfman)  who  was  then  an  iron  mailer ;  with  whom  faid 
extraft  was  left  as  a  true  account  admitted  by  both  par- 
ties; and  all  the  partneiihip  books  were  laid  before  them^ 
and  examined  with  the  extraA ;  and  the  executrix  and 
appellant's  two  uncles,  on  her  and  her  faid  mother's  be- 
half, managed  the  reference  before  the  arbitrators ;  who 
on  full  information,  2d  June,  1673,  made  their  award 
in  writing;  and  awarded  refpondent  to  pay  the  executrix 
(over  and  above  1000/.  which  (he  had  drawn  out  of 
the  ftock  before)  5100/.  at  two  payments,  and  fecure 
the  fame  by  refpondent's  bonds ;  and  to  aflign  her  a 
third  of  a  debt  of  3000/.  owing  for  royal  ordnance,  and 
fave  her  harmtefs  from  all  debts  owing  by  the  ftock,  and 
that  refpondent  fhould  enjoy  the  reft  of  the    eftate ; 
and  that  refpondent  and  the  executrix  fhould  releafc 
each    other:    purfuant    to    which  award,    refpondent 
fecured   to    the  executrix  the  5100/.   by  two  bonds; 
and  afterwards  by  indenture,  dated  12th  June,   1673, 
for  a  final  end  of  all  differences,  and  in  confrderation  of 
1000/.  paid  her,  and  5100/.  fecured  to  her  asaforefaid, 
and  the  third  part  of  the  3000/.  debt,  owing  for  royal 
ordnance  ,af{]gned  to  her  ;  the  faid  executrix  afl}gned 
and  releafed  to  refpondent  all  other  wares,  debts  and 
things  belonging  to  the  partnerihip,  and    ail    anions 
and  demands  whatfoever  reladng  to  the  partnerfhip ; 

and 
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and  the  refpondent,  by  another  part  of  that  ladeDturCy 
io  like  manner^  releafed  the  fald  executrix. 

That  refpondent  afterwards,  with  the  executrix's 
confent,  fold  the  300c/.  debt  for  1500/.  and  paid  her 
500/.  her  third  thereof;  and  alfo  the  faid  5100/,  in 
difcharge  of  his  bonds  ;  and  ail  refled  in  peace^  till 
about  Michaelmas  Term,  1695,  when  the  appellant 
exhibited  her  bill  in  Chancery,  alleging  divers  errors,, 
omiflions,  and  under- valuations  in  faid  account,  and  that 
the  partnerfllip  books  bad  been  withholden,  and  not 
laid  before  the  arbitrators,  whereby  they  were  mifguided 
to  award  the  executrix  lefs  than  her  ""due  (hare,  (being, 
as  alleged,  one  third  of  30,028/.)  and  that  the  appellant 
being  but  fix  years  old, '  and  an  orphan  of  the  city  of 
Lofjdon,  when  th(;  award  was  made,  no  aft  of  executrix 
could  bind  her :  And  refpondent  having  pleaded  the 
ftatutc  of  limitations,  the  award  made,  the  fcveral  great . 
fums  paid  in  performance  thereof,  and  the  releafes  given 
above  twenty  years  before  the  bill  filed,  which  was 
not  exhibited  till  near  ten  years  after  appellant  had  at- 
tained '  her  age  of  21  years,  the  court  over-ruled  tjie 
plea  of  the  ftatute,  and  ordered  the  refpondent  to 
anfwer  the  bill  j  but  referved  the  benefit  of  the  faid 
plea  as  to  the  award  till  the  hearing  of  the  caufe* 
And  refpondent  afterwards  fully  anfwered,  and  denied 
the  whole  equity  of  the  bill,  and  produced  all  the  part- 
nerlhip  books  before  Sir  John  Franklyn,  a  mafter  of  the 
faid  court,  where  appellant  had  free  accefs  by  herfelf 
and  agents,  to  infpeft  and  take  copies  of  what  fhe  thought 
fit;  to  which  end  ike  employed  two  accomptants,  de 
die  in  diem^  for  feveral  months  before  the  hearing. 
And  after  examination  of  witnefies,  the  caule  came  to 
be  heard  ;  and  then,  upon  appellant's  producing  an  affi- 
davit, that  fcveral  books,  or  accounts,  relating  to  the 
partnerfllip  iron-works  in  Sujfepc,  were  in  the  refpondent's 
clerk's  hands  there,  in  SuJfeXy  and  not  produced  before 
the  mafter,  (although  they  afterwards  appeared  to  be 
.  loofe  accounts  kept  by  the  clerks  for  their  own  difcharge, 
and  immaterial  as  to  making  up  the  account  of  the  faid 
joint  ftock)  refpondent  was  ordered  to  produce  upon 
oath  what  duplicates  he  had  of  them  before  the  mafter^ 
and  was  examined  upon  interrogatories  touching  the 
iame;  and  the  court  then  gave  appellant  fix  or  fevea 
weeks  time  to  reduce  her  objeftions  to  the  account  ini 
writing,  and  to  deliver  them  to  the  refpondent^  that  he 
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might  be  provided  to  anfwer  them  at  the  hearing.  And 
a  paper  of  thirteen  ieveral  objeAions,  or  errors,  were  ac* 
'  cordlngly  delivered  to  the  refppndent ;  and  the  caufe  com- 
ing to  be  further  heard  (all  books  being  brought  into  court) 

,  appellant  endeavoured  to  fupport  herfuppo(ed  errors^  and 
and  was  heard  by  her  council  to  five  or  fix  of  them,  one 
after  the  other,  but  was  not  able  to  make  out  any  one 
of  them ;  and  the  court  declaring  they  would  go  through 
with  them,  appellant  and  her  council  declined  fo  doing  \ 
wherefore  the  court  having  heard  the  depofitions  of 
wUneiles  on  both  fides,  read,  and  the  caufe  having 
received  a  full  hearing,  over-ruled  the  objeAions,  and 
difinilTed  the  bill,  but  without  cods ;  for^much  as 
the  court  conceived  the  appellant  had  been  mifguided 
by  the  mifinformation  of  her  mother :  and  refpondent 
fhewed,  that  whereas  it  was  objedled  that  the  fums 
awarded  are  lefs  in  proportion  than  her  (hare  of  3o,o28A 
being  the  reft  in  March ^  1670,  which  may  be  fuppofed 
to  be  much  increafed  in  the*  twenty  months  Charles 
Harvey  afterwards  livedo  that  the  reft,  or  efthnate  of 
the  I  ft  March^  1670,  was  made  up  of  goods  an4  debts ; 
and  the  goods  valued  at  a  felling  price,  and  that  many 
of  the  debts  then  reckoned  good,  proved  bad  \  and  that 

,  it  appears  by  the  books,  that  Charles  Harvey,  after 
the  I  ft  March,  1670,  drew  out  2439/.  '4'^*  ^^*  ^^ 
then  refpondent  muft  draw  out  double  that  fum,  both 
which  amounted  to  7319A  3/*  6d»  and  that  peace  being 
concluded  with  the  Dutch  after  the  firft  oiMarch^  1670, 
ail  the  iron  guns  and  (hot,  and  materials  for  war-com- 
modities, fell  to  half  the  price,  and  lefTened  the  ftock 
exceedingly,  and  that  all  this  appeared  in  proof  in 
the  caufe  \  and  that  it  would  be  hard,  after  an  account 
tlius  ftated,  an  award  made  and  performed,  and  mutual 
releafes  given^  and  twenty-five  years  acquiefoenco  under 
them  to  lay  open  the  account,  no  grofs  error  or  miftakc 
appearing  therein,  and  all  due  care  having  been  taken 
by  appellant's  mother  and  uncles,  to  fettle  the  account 
T.Powys.  fQj.  jjgj.  ^jjj  jjgj.  motlicr's  advantage, 

^"'*  Die  Veneris y  28^  Aprilis,  1699.   After  hearing  coun- 

cil on  this  appeal,  it  was  ORDERED  and  adjudged 
by  the  Lords,  that  the  decree  of  difmi(fion  complained 
of^  ihould  be  affirmed^  Lords  jQurn.  vol.  xvi.  p.  455. 

Philif 
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PhUip  Doughty,  E(q.        -        -        AppcUint. 

Thomas  Cotton,  Efq.  and  Pbiladel-l 
pbia  his    wife,    and    jE^te;^^/ ?  Rcfpondents. 
Doughty^         *   .     "        " 

THE  appdlant  made  this  cafe :  That  by  articles,  q  r 
dated  a5th  Auguft,  1679,  he  agreed  to  fell  the  ma-  '* 

nor  oiEJbar,  Wqyland^s  farm,  and  other  lands  mSurry^  to 
^w  Thomas  Lync%  (Philadelphia* %  late  father)  and  his 
heirs,  for  10,500/.  to  be  paid  at  feveral  days;  and  further 
agreed,  that  Edward  Doughty  his  brother,  who  was  • 
then  in  pofleffion  of  JFayland*s  farm,  and  other  part  of 
lands,  (hould  take  a  leale  thereof  from  Sir  Thomas  for 
ten  years,  from  29th  September^  1680,  at  245/.  rent;  for 
payment  whereof  appellant  (hoiild  be  bound  with  his 
brother,  in  a  penal  bond  of  2000/.  and  conveyances  were 
made  accordingly,  and  4500/.  part  of  the  purchafe 
money  paid,  and  the  land  mortgaged  back  to  (ecure  6ooo/. 
and  intereft,  which,  according  to  Sir  ThomasH  accountj^ 
was  Tit  Michaelmas,  1681,  reduced  to  5000/^  and  that 
29th  April,'  1686,  the  leafe  was  made  to  Edward 
Doughty,  and  he  and  appellant  entered  into  the  2000/. 
bond,  and  Edward  gave  appellant  an  indemnity  bond  of 
4000/.  and  afterwards.  Sir  Thomas  Lynch  being  defirous 
to  prelerve  his  timber  and  woods,  agreed  to  allow  for 
plow-boot  and  other  boots  during  the  leafe,  14/.  a  year  \ 
which  was  accordingly  allowed  in  the  account  of  the 
firft  year's  rent,  made  up  between  Sir  Thomas  and  Ed" 
ward^  upon  which  account  there  refted  due  to  Edward 
iL  1 2 J.  and  that  Sir  Thomas  having  taken  into  his  hand 
a  mill,  part  of  his  purchafe,  for  imjproving  of  it,  the 
river  EJbar  was  for  feveral  years  afterwards  raifed  fo 
high  above  the  ufual  mark,  that  it  overflowed,  and 
damnified  Ed'iX)ard  Doughty^ ^  farm  50/.  a  year  at  leaft  j 
that  foon  after  Sir  Thomas  began  his  voyage  to  Jamaica, 
of  which  place  he  was  appointed  governor;  and  31ft 
OElober,  1681,  being  at  P/yi»o«/i,  on  his  way  towards  . 
Jamaica,  wrote  a  letter  to  appellant,  that  he  had  givea 
Mr.  Duck,  his  agent,  inftrufHons  to  pay  appellant  15c/.  a 
year  out  of  his  EJhar  rents,  to  make  up  the  intereft  of 
the  5000/:  and  if  appellant  wifhed  to  have  an  order 
for  receiving  Edward" &  rent,  as  well  as  DucVs  155/.  per 
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annum,  he  defired  appellant  to  fead  to  him  any  paper 
he  pleafed,  and  he  would  fign  it.  And  i8th  Novem^ 
ber,  1 68 1  ^  he  fent  a  note  to  appellant  to  receive  only 
145/.  out  of  Edward  Doughty  s  rent,  and  afterwards 
died  at  Jamaica,  leaving  Philadelphia^  his  fole  daughter 
and  heir»  a  minor.  And  that  contefls  and  fuits  afterwards 
arofe  about  the  admlniftrmion  and  her  guardianfhip^  which 
continued  till  July,  169 1,  before  which  time  the  leafe 
expired^  fo  that  no  account  was  fkted,  nor  allowances 
made  for  the  bootB^  damages^  nor  taxes^  or  could  any 
legal  difjharge  be  given  for  the  rent :  And  in  Septem^ 
ber,  1684,  Edward  Doughty  continuing  in  poffelTion, 
ailigned  the  premilTes  to  John  Gojling :  And  after- 
wai  ds  the  Earl  of  Torrington,  .who  was  fomc  time  PA/- 
ladelphia^s  guardian,  held  great  part  of  the. farm  for 
many  years  under  articles  from  Gojling^  who  died  ia 
1693T  And  appellant  uever  was  in  pofleflion  of  the 
farm  after  the  fde,  except  that  he  hired  feme  few  clofes 
from  Gojling  for  keeping  his  horfes  during  King  Jame/s 
camp  at  Hounjlowx  And,  17th  Augufly  1686,  appellant 
being  defirous  of  having  his  money  paid,  and  to'  be 
difcharged  of  the  2000/.  bond,  his  brother  having 
affigned  his  intereft  to  Gojling^  wrote,  a  letter  to  one  of 
Philadelphia^ %  agents  for  paying  ofF  his  mortgage  monies, 
'and  that  he  expefted  to  be  freed  from  .any  further 
concern  relating  to  the  farm.  And,  4th  June^  1687, 
Philadelphia,  by  Charles  Herbert^  Efq.  her  next  friend, 
exhibited  her  bill  in  Chancery  againfl  appellant  to  redeem 
the  mortgage,  to  which  bill  Edward  Doughty  and  others 
were  made  parties ;  and  it  was  charged,  that  it  was 
agreed  between  Sir  Thomas  and  appellant  that  Edward's 
rent  fhould  be  difcounted  out  of  the  intereft  of  the 
mortgage;  which  bill  appellant  anfwered,  and  denied 
any  fuch  agreement ;  and  the  cauie  abated  by  the  inter- 
marriage of  refpondents  in  January,  1689.  And 
3d  June,  1692,  refpondents,  by  Sir  Robert  Cotton,  their 
next  friend,  brought  their  bill  of  revivor  againft  appel- 
lant and  others ;  and  appellant  exhibited  his  crofs  hill 
to  be  paid  his  mortgage  monies,  and  to  have  allowance 
for  feveral  goods  left  by  him  with  Sir  Thomas  Lynch 
at  the  fale  of  the  eftate:  And,  6th  December,  1694, 
both  caufes  were  heard;  and  it  was  decreed  that  the 
^^  after  ftiould  take  an  account  of  what  was  due  from 
refpondents  to  appellant,  and  compute  intereft  for  the 
principal  money  to  be  found  due  on  the  mortgage,  and 
tax  appellant  bis  cofts  in  refpeA  of  the  faid  mortgage ; 

which 
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•which  principal  intereft  arid  cofts  were  decreed  to  be  r  ■  '  '  • 
paid  to  appellant  at  fuch  time  and  place  as  the  Matter  '^99' 
ihould  appoint ;  but  no  order  was  made^  or  direftion  *  - 
^iven  for  difcoiinting  the  rent  out  of,  or  againft  the 
intereft  of  the  mortgage  money;  ivhich  decree  was 
afterwards  duly  (igned  and  enrolled:  And^  13th  ^9- 
vember,  1696,  the  Matter  reported  7664/.  10/.  92^/. 
due  to  appellant  on  the  mortgage,  and  appointed  the 
fame  to  be  paid  26th  day  of  the  fame  November.  But 
the  Matter  further  took  on  him  to  certify  this  fpecial 
matter,  viz.  '  that  refpondents.  Cottons,  infifted  that 
appellant  being  bound  with  his  brother  in  the  2000A 
bondi  the  rent  ought  to  be  applied  towards  (inking  the 
intereft  of  the  mortgage^  although  Edward  Doughty, 
who  was  made  a  party  to  the  original  bill,  did  not  an* 
fwer,  nor  was  he  in  any  manner  a  party  at  the  hearing ; 
and  refpondents.  Cottons^  having  taken  exceptions  to  the 
report,  the  fame,  together  with  the  fpecial  matter,  came 
to  be  beard,  loth  March ^  1696,  and  it  was  referred 
back  to  the  Matter  to  certify  how  long  Edward  Doughty 
lield  the  farn;,  what  rent  appellant  had,  or  without 
his  wilful  default  might  have  received  out  of  the  farm  ; 
and  that  the  fame  £ould  be  brought  into  the  account 
towards  difcharging  appellant's  intereft  money:  And^ 
27th  July 9  1.697,  the  Matter  made  his  fecond  report, 
that  Edwsrd  held  the  farm  till  September,  1684,  and 
that  he  fufFered  damage  by  ftoppage  of  the  water  above 
the  ufqal  mark  for  the  ufe  of  the  mills  50/.  a  year,  and 
that  Edward  aligned  to  Gojling^  who  held  the  fame  as 
agent  to  appellant,  and  leafed  part  to  the  Earl  of 
Torrington  at  50/.  a  year,  and  that  there  was  due  to 
the  refpondents  for  nine  years,  without  deduftions  for 
taxes,  boots,  i2^Cn  2205/,  and  that  refpondent  Phila" 
delphia  had  before  her  marriage  held  part  of  the  farm : 
To  which  report  both  appellant  and  re/pondents  took 
exceptions,  and  appellant  having  obtained  an  order  for 
re-hearlng  the  fpecial  matter  of  the  former  report,  the 
fame,  together  with  the  exceptions,  came  on  to  be  heard 
loth  Marshy  1697  5  and  it  was  ordered  that  the  appel- 
lant fhould  ftand  in  the  place  of  Edward,  and  be  allow- 
ed fuch  dedu<Jlions  only  as  Edward  was  to  have  by  , 
the  leafe,  and  that  ^the  rent  ttiould  be  applied  to  link 
the  intereft.  And  Edward  Doughty  being  liable  to 
appellant  by  the  counter  bond  of  4000/.  exhibited  his 
bill  in  Chancery  againft  refpondents,  the  Earl  of  Tor^ 
rington    and   appellant^    to  which  the  appellant  and 

refpondents 
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rtlfpttiittfts  ^nrwerea,  but  the  Earl  nefcr  anfwtrccf. 
This  catift  was  heard,  and  the  Court  «leclared  it  was 
plain  that  Edward  was  only  a  nominal  plaintiiF,  and 
his  name  ufed  by  appellant  to  bring  about  the  account 
again,  and  the  refpbndents  then  offering  to  take  no 
'advantage  of  the  iooo/.  bond  againft  £dfvard,  it  was 
ordered  that  all  proceedings  at  law  againft  Edward 
ujton  that  bond  be  ftayed  till  after  the  account  taken  in 
the  other  cauie,  and  the  Mailer  was  to  tax  the  refpon- 
dents  their  colls  of  that  fuit,  to  be  pisiid  by  appellant, 
and  refpondents  to  have  liberty  to  make  ufe  of  Edward's 
name  for  recovery  thereof-,  and  decreed  a  perpetual 
injunAion  to  Aay  appellant's  proceedings  againft  Edward 
on  the  4000/.  bond.  And  from  the  fevcral  orders, 
decrees,  and  proceedings,  (fince  the  decree  of  6th 
December,  1694)  as  being  erroneous,  and  againft  equity^ 
appellant  appealed  to  the  Loirds,  and  iniifted  that  the 
order  that  appellant  (hould  ftand  in  the  place  of  Edward^ 
and  that  the  rent,  after  all  deduftions  accordiiig  to  the 
leafe,  fhould  be  applied  to  (ink  the  intereft  of  the  mort- 
gage, altered  the  decree  of  the  6th  Decc^nter^  1694,  in 
its  very  fubftance  without  a  re-hearing  of  the  caufe, 
and  a^er  the  decree  was  (igned  and  inroUed  ;  and  if  a 
decree,  duly  figned  and  inroUed,  may  be  varied  bylbch 
a  mean,  it  may  be  varied  ioties  quetief,  and  would 
infrix^  the  Lord's  jurifdiflion  in  appeals  :  And  appel- 
lant infifted  that  the  alteration  in  the  decree  was  againft 
equity,  there  being  no  proof  that  the  appellant  agreed 
that  the  rent  fhotild  t>e  applied  to  (ink  the  intereft,  and 
the  Court  at  the  hearing  made  no  decree  or  order  for 
that  purpofe/  though  it  was  exprefsly  in  iffue,  and  par- 
ticularly infiftcd  on  by  refpondent :  And  though  appel- 
lant were  to  he  charged  with  the  rent  in  default  of 
Edward,  yet  he  was  not  to  anfwer  the  rent  otherwife 
than  as  a  fecurity,  and  the  account  for  that  ought  to  be 
taken  feparately,  and  not  introduced  into  the  moitgage 
account,  no  more  than  the  money  due  to  appellant  for 
goods  left  to  Shr  Thomas  at  the  time  of  the  fale,  which 
was  decreed  to  appellant,  but  ordered  not  to  be  brought 
into  the  mortgage  account.  And  appellant  farther  olv 
jefted,  that  there  was  no  order  or  direftion  for  his 
being  allowed  (though  Ordered  to  ftand  in  Edward^s 
place)  the  14/.  a  year  in  lien  of  theboots,  nor  for  loffes 
by  overflowing  of  the  river,  nor  for  any  allowance  for 
the  timfc  the  Earl  of  T<n^ringtoft  md  Philadelphia  herfelf 
poflefied  confiderable  parts  Si  the  farm.:  And  that  appe^ 

lant 
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lant  ought  not  to  have  been  decreed  to  pay  re(pdfident%  <■■   '     ■% 
cofts  in  Ednvard^%  caufe  j  for  that  Edward  owned  the     4699. 
fuit  brought  in  his  name ;  which  fait  was  moreover  juft  "      -    -* 
againft  tl«s  refpondents,  Ccttom^  to  have  allowances  for 
tbe  boots,  f2fc*  and  to  be  relieved  againft  the  2000/. 
boDd.     And  infifted  that  a  perpetual  injunAion  ought 
not  to  have  been  decreed  to  reftrain  appellant  from  pro- 
ceedings againft  Edwardf  on  the  counter-bond  of  4000A 
when  it  appearing  Edward  held  the  land  till  he  affigned 
to  Gojling  in  16%/^,  and  no  proof  that  he  ever  paid  « 
penny  rent  to  appellant,  nor  that  appellant  was  indem- 
nified by  Edward  againft  the  rent;  ^and  that^  as  the 
account  was  decreed  to  be  taken,  refpondents,  Cctttu^ 
would  not  only  have  the  rent  but  intereft  for  it,  though 
the  intereft  of  the  mortgage  money  would  not  be  re« 
duced  to  the  principal  monies,  but  would  continue  dead 
near  ten  years  together,  the  rent  {if  allowed)  and  other 
payments  not  anfwering  the  intereft  to  the  appellant 
(or  (b  long  time.     And  laftly,  that  reipondents,  Cottons, 
had  been  the  occafion  of  thefe  fuits,  by  not  bringing  p  Bq^*. 
Edward  to  a  hearing,  though  originally  made  a  party,  j^jj^ 
or  adjufiing  their  feparate  account  with  him  for  the  Squibb. 
r«it. 

The  refpondents  on  the  other  hand  (hewed,  that 
about  OBoher^  1 68 1,  on  Sir  Tbcmas^s  being  appdnted 
Governor  of  Jamaica ^  he  ftated  an  account  with  appel- 
lant, and  paid  him  then  and  ieveral  times  before  1360/. 
part  of  the  principal  money  due  on  the  mortgage,  and 
that  at  Michaelmas,  1681,  5000/.  only  was  due,  towards 
finking  the  intereft  of  wl^ich  fum,  the  rent  of  the  laid 
farm  was  to  go,  and  that  this  appeared  by  a  receipt  and 
letter  under  appellant's  own  hand ;  and  that  refpondents 
having  filed  their  faid  bill  againft  appellant,  appellant 
exhibited  his*  crofs  bill  to  open  the  ftated  account,  and 
to  foreclofc  the  equity  of  redemption.  And  it  was  on 
hearing  both  caufes  decreed,  that  appellant  flionld  be  at 
liberty  ta  falfify  the  account,  and  it  was  referred  to  Sir 
Lact^  U^iUiam  Child  to  take  the  account ;  and  if  any 
diflSculty'arofc  the  Mafler  was  to  report  fpeciallyj  apd 
that  the  Mafter  took  the  account,  and  certified  the  matter 
touching  the  rent  of  the  farm  fpecially :  On  arguing 
which,  inrd  on  appellant's  iheii  alleging  that  refpon- 
dents had  for  fokne  time  pbfleffion  of  fonte  part  of  the 
farm,  it  was  x^dered  back  to  the  f^SA  Mafter  to  examine 
how  long  refpondents,  or  Bdwmrd  Dou^f,  appellant's 

brother. 
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I  ■  '  "  >  brothery  or  one  Join  Gcfling,  were  in  poflcfljon,  and 
1699.  of  what  part  i  and  the  rent  of  the  farm  was  to  be  ap- 
plied to  fink  the  intefeft  due  on  the  mortgage ;  and  the 
Mailer  certified  that  Edward  and  Go/ling  were  in  pof- 
fefiion  of  the  faid  farm  during  the  term  of  faid  leafe ; 
and  nine  years  rent  (2205/.)  due  to  refpondents^  but 
did  not  then  apply  iame  towards  (inking  the  intereft. 
And  appellant  petitioned  the  Chancellor  to  rehear  the 
fpecial  matteir  touching  the  rent ;  and  on  the  re-hearing, 
it  was  ordered  that  appellant  (hould  iland  in  the  place 
of  Edward  his  brother,  who  it  appeared  was  only  a 
fervant  or  agent  under  appellant ;  and  that  the  rent  of 
the  faid  farm,  after  ail  allowanoe  according  to  the  faid 
leafe,  (hould  go  in  difcharge  of  the  intereft  of  the  faid 
mortgage.  And  that  refpondents  endeavoured  to  prpcnre 
the  Mafter*s  report,  and  the  Matter  was  feveral  times 
attended;  but  appellant,  for  delays  and  to  create  ex- 
pence,  procured  a  bill  to  be  exhibited  by  Edward  againft 
refpondents,  and  appellant  himfelf  to  be  made  a  de- 
fendant thereto,  which  the  refpondents  anfwered,  and 
witnefTes  were  examined ;  and  the  caufes  coming  to  be 
heard,  iH  Marci,  1696,  the  Chancellor,  before  he 
would  deliver  his  opinion^  ordered  that  it  ftiould  be 
referred  to  the  Mailer  to  examine,  at  whofe  inflance 
that  bill  was  brought  and  carried  on ;  and  the  parties 
and  folicitor  to  be  examined  on  interrogatories  before 
the  Matter,  and  the  caufe  was  to  ftand  for  further 
direftion :  And  the  parties  and  folicitor  being  accord- 
ingly examined,  and  the  caufe  coming  to  be  heard, 
3d  March^  1698,  the  Chancellor,  upon  hearinn:  the  exa- 
minations read,  declared  it  was  plain  that  Edward  was 
only  a  nominal  perfon,  and  his  name  made  ufe  of  by. 
appellant  to  bring  about  the  account  again  in  the  other 
caufes  s  and  thereupon  ordered  and  decreed  as  appellant 
hath  {hewed  \  which  order  and  decree  refpondents  in- 
fitted  ought  to  be  affirmed,  becaufe  the  re-hearing  of 
the  fpecial  matter  of  the  report  was  brought  on  at  ap- 
pellant's requett ;  and  it  appeared  by  appellant's  own 
letter,  dated  17th  Augufi,  1686,  that  he  was  perfuaded 
hy  S\v  Thomas  Lynch  to  accept  of  a  leafe  of  the  faid 
liarm  for  fecuring  the  due  payment  of  his  interett  money ; 
and  alfo  appellant^s  receipt,  dated  24th  April^  16S2, 
was  read,  for  27/.  lar.  which,  with  122/.  10/.  being 
half  a  year's  rent  of  the  faid  farm,  (then  due)  was  in 
full  for  half  a  year's  intereft  of  th^  faid  mortgage  of 
5000/.  due  Lady  Day,  1682.    And  becaufe  it  mani- 

feftly 
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feftly  appeared  Edward  was  only  a  nominal  plaintiff;  < '     *      i 
and  that  that  fuit  was  contrived  by  appellant  to  unravel     1699. 
matters  fonflerly  fettled  in  the  other  caufes ;   and  be- ' 
caufe  it  alfo  appeared  that  the  Earl  of  TorringUn  was 
never  guardian  to  refpondent  Fhtlade/phia,  nor  ever  had 
any  concern  with  her,  and  that  Sir  Robert  Cotton,  refpon- 
dent's  father  and  guardian,  had  pzidGofling,  jby  appellant's 
order,  the  rent  due  for  the  part  held  by  her  5  and  that 
DO  proof  was  made  to  entitle  appellant  or  his  brother  Wm. 
to  any  other  allowances,  refpondents  infilled  the  appeal  Dobyas; 
fhould  be  dlfiiiifled  with  cofis. 

Die  Mercurii,  3  Maiif  l6gg.  After  hearing  council 
on  this  petition  and  appeal,  it  was  ordered  and 
ADJUDGED  by  the  Lords,  that  the  appeal  Should  be. 
difinifled,  and  the  feveral  decrees,  orders,  and  proceed- 
ings complained  of  afiirmed.  Lords  Journ.  vol.  xvi« 
p.  462. 


JobnOISury^  Merchant,      -     -     Appellant. 
Owen  IVynM^  Gentleman,        -         Refpondent; 

THE  appellant  /hewed,  that  about  May,  1692,  Cafe  I  >• 
Ellcn^  a  fcrivener,  being  to  advance  500/.  to 
Dr.  Triplet  on  a  mortgage  of  ground  rents  in  London, 
applied  to  refpondent  (his  client)  to  lend  it,  •  who  pre- 
tended to  be  then  out  of  cafh ;  but  told  Elian,  if  he 
could  get  any  peribn  to  advance  the  money  for  the  pre- 
fent,  refpondent  expeAed  money  in  a  month,  and  would 
then  advance  the  500/.  and  take  an  alignment  of  the 
mortgage  to  himfelf ;  and  that  Elian  thereupon  applied 
to  appellant,  who  at  firft  refufed,  but  at  Elian's  impor- 
tunity, and  telling  him  if  he  advanced  300/.  refpondent 
would  lend  200/.  and  appellant  fhould  take  the  mort- 
gage in  his  own  name,  and  refpondent  would  in  a  month 
take  an  aflignment,  and  repay  appellant  the  300/.  with 
the  intcreft  again ;  appellant,  in  kindnefs  to  Elian,  con- 
fented  to  lend  the  500/.  and  that  thereupon  Elian  re* 
ceived  200/.  from  refpondent,  for  which  he  gave  his 
own  receipt  as  part  of  the  500/.  to  be  advanced  upon 
the  mortgage  \  but  refpondent^  who  was  altogether  a 

firanger 
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4^'  "  ^s  ftranger  to  appellant,  never  appeared  in  the  bofinefs,  but 
1699.  left  it  entirely  to  Elian,  and  appellant  never  gave  any 
^note  or  other  engagement  for  the  200/*  And  about 
I  ft  May,  1692,  £i/an  paid  Triplet  200/.  and  the  appel- 
lant paid  him  300/.  and  took  a  mortgage  from  Triplet 
in  his  own  name  for  500/.  and  in  about  two  months 
after  appellant  called  on  £llan  to  get  refpondent  to  pay 
the  300/.  and  take  an.  affignment  of  the  mortgage,  who^ 
after  frivolous  excufes,  at  length  told  him  refpondent 's 
mind  was  altered,  but  he  {El/an)  would  get  ibme  other 
perfon;  and  accordingly,  4th  Offober,  1692,  procured 
one  Atkinfitty  who  paid  500/.  and  took  an  affignment . 
of  the  mortgage  from  appellant,  and  then  Elian  defired 
the  appellant  to  pay  him  the  200/.  for  refpondent,  which 
-the  appellant  refiifed,  unlefs .  by  a  written  or^r  from 
refpondent ;  and  Elian  defiring  appellant  to  write  fuch 
an  order  as  would  fatisfy  him,  appellant  wrote  an  order 
in  thefe  yords :  "  Mr.  Oldhury^  feeing  I  do  not  proceed 
**  to  take  off  the  mortgage  Mr.  Triplet  made  to  you 
*'  as  I  intended,  I  pray  pay  the  200/.  formerly  ad- 
*'  vanced'  thereupon  to  Mr.  James  Elian  for  my  ufe, 
**  whofe  receipt  fhall  be  your  difcharge.  Witnefe  my 
**  band  the  5th  OBoherj  1692."  Which  order  was 
afterwards  figned  by  refpondent,  and  attefted  by  Elian  \ 
and  thereupon  appellant  immediately  paid  the  200/.  to 
Elk^n  for  refpondent's  ufe,  and  EUem  gave  his  receipt 
for  it  at  the  foot  of  laid  order,  v/z.  **  Received  the  200/. 
''  above  mendoned.  J.  Ellan^^^  And  appellant  immediately 
nade  an  entfy  of  the  payment  of  200/.  in  his  books  of 
account  accordingly,  and  heard  no  more  of  this  mat- 
ter till  about  April,  ^^93»  when  refpondent  had  caufed 
Elian  to  be  arretted  for  this  and  other  money,  and  had 
obtained  judgment  againft  him  for  700/.  and  taken  his 
goods  in  execution  \  and  then  the  refpondent  called  on 
appellant' to  know  at  what  time  he  paid  Ellem  the  200/. 
and  defired  to  fee  his  receipt,  which  appellant  fhewed 
him  under  his  own  order^  of  which  he  took  a  copy, 
and  went  away  fully  fatisfied.  And  in  Trr/wVy  Term, 
1696,  refpondent  filed  a  bill  in.  Chancery  againft  appel-* 
lant  and  Elian,  charging  a  confederacy  and  contrivaiice 
to  cheat  refpondent  of  the  aooA  pretending  that  aU 
though  he  had  given  appellant  an  order  to  pay  it  to 
Elian,  yet  that  order  was  furteptitiouHy  obtained  by 
Elian,  and  that  appellant  did  not  really  pay  the  money, 
but  either  difirounted  a  debt  Elian  owed  appellant,  or  if 
he  did  pay  itj  reoetved  it  back  immediately  for  his  own 

ufe. 
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ufe,  or  that  appellant  fiifpefted  EI/an*s  fidelity,  and  <  ■  '^  ^ 
fliould  not  have  paid  the  money  notwithllanding  the'  1699. 
order,  and  prayed  to  be  relieved  againft  appellant  for  ' 
this  200/.  Appellant  anfwercd,  and  f\irore  he  really 
^nd  bs>na^fide  paid  the  2ooA  to  Eilan  for  refpondent's 
ufe,  and  did  not  know  or  remember  he  difcounted  any 
debt  due  to  himfelf,  nor  that  he  received  back  any  part 
of  the  money,  and  denied  all  contrivance  or  combina- 
tion to  defraud  refpondent,  or  that  he  miftmfted  Elian  \ 
but  it  being  tranfafted  four  years  before,  could  not  re- 
nember  in  what  fpecie  he  paid  it,  having  taken  no  other 
notice  of  it  in  his  books  than  that  it  was  adually  paid ; 
and  appellant  fubmitted  that  if  all  merchants,  who 
eould  not  after  four  years  tell  in  what  fpecie  they  paid 
their  debts,  Ihould  be  obliged  to  pay  them  over  again, 
it  would  occafion  the  greateft  l<^s  that  ever  happened  on 
the  Exchange  of  London,  and  that  if  in  any  way  of 
trade  one  man  (hould  be  obliged  to  declare  what  fof^ 
picion  he  may  have  of  another,  it  would  be  of  very 
dangerous  coniequence,  and  men  would  be  ^ndone  by 
relating  that  of  others  which  tliey  could  not  prove,  and 
the  others  by  having  that  related  of  them  which  is  not 
true.  And  (hewed  that  Elian  continued  in  his  houfe 
and  bniinefs  near  eighteen  months  after  he  received  the 
200/.  from  appellant,  and  that  refpondent  having  Elian 
under  execution,  Elian  and  he  combined  to  put  this 
200/.  on  appellant,  and  to  make  him  pay  it  over  again ; 
for  which  end  refpondent  never  compelled  Elian  to 
anfwer  his  bill ;  but  about  twelve  months  after  appel- 
lant had  aaiWered  refpondent,  ftnick  Elian  out  as  a 
defendant,  and  examined  him  as  a  witnefs,  who  through 
favour  to  refpondent,  and"  to  clear  himfelf,  fwore  ap- 
pellant paid  him  no  money  at  all ;  but  that  being  in- 
debted to  him,  and  Ho  in  his  power,  he  was  fcH-ced  to 
give  him  a  receipt  for  the  money  though  not  received  ; 
but  Elian  (hewed  no  circum(Vance  of  any  debt  due  by 
him  to  appellant,  nor  any  writing  under  appellant'^s 
hand,  fo  that  appellant  infifled  this  depofition  of  Elian 
had  no  probabiltv  or  colour  of  truth ;  and  fuppofing 
Elian  admitted  to  be  read  as  witnefs,  (which  appellant 
infifted  he  ought  not,  he  Evidently  fwearing  to  difcharge 
himfelf)  yet  little  credit  ought  to  be  ^ven  to  his  teiH- 
^ony,  and  that  there  was  no  proof  of  any  fraud  or 
contrivance  fave  by  Elian's  depofition.  And  appellant 
(hewed  further,  that  refpondent  had  all  along  trufted 
ElUn^  ^ad  when  the  order  was  brought  to  rpl^ondent 
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■  ^  — s  to  fign,  to  impower  Elian  to  receive  the  200/.  no  con- 
1699.  ftraint  was  ufed  to  him,  and  he  had  thqught  fit  to  trull 
"  '  ••  '.'  '  Elian  to  receive  the  money. 


The  caufe  was  heard  nth  February^  ^697,  before 
Mr.  Juftice  Turton^  (the  Lord  Chancellor  being  then 
indifpofed)  and  refpondents  council  ftrongly  urged  that 
Ellan^s  depofitions  might  be  read,  which  was  denied ; 
Juftice  Turton  obferving,  that  what  Elian  was  faid  to 
fwear  was  contrary  to  his  own  receipt,  and  tended  to 
difcharge  himfelf,  not  only  from  the  200/.  but  alfo  from 
^  refpondent's  judgment  and  execudon  againft  himj  and 
that  he  had  fworn  himfelf  guilty  of  a  very  great  fraud ; 
and  if  fuch  evidence  were  allowed  it  would  be  a  great 
obftruftion  to  all  trade,  and  no  man  would  be  fafe  in 
the  payment  of  his  debts ;  and  thereupon  Mr.  Juftice 
Turton  decreed  for  the  appellant,  and  difmiffed  the  bill 
with  cofts.  But  refpondent  petitioned  the  Lord  Chan- 
cellor for  a  re-hearing,  which  was  granted,  and  the 
caufe  was  accordingly  re-heard  ift  June^  1698,  and  bis 
Lordfhip  permitting  Elian's  depofition  to  be  read,  re- 
verfed  the  former  decree,  and  decreed  that  appellant 
IJiould  pay  refpondent  fo  much  of  the  200/,  with  intereft, 
fince  May  J  1692,  as  refpondent  had  not  received  from 
Elian ^  together  with  cofts,  which  will  amount  to  above 
350/.  and  that  appellant  (hould  be  at  liberty  to  fue 
Elian,  in  refpondent's  name,  giving  fecurity  to  fave  him 
harmlefs.  That  fome  of  appellant's  council  being  ab- 
fent  at  the  laft  hearing,  he  was  advifed  to  petition  for  a 
re-hearing,  which  was  granted;  and  the  14th  November, 
1698,  the  Chancellor  confirmed  his  former  decree 
againft  appellant.'  From  both  which  decrees,  and  all 
the  proceeding,  appellant  appealed,  and  prayed  that 
Con.  ,both  the  laft  decrees  might  be  reverfedi  and  the  decree 
Phipps.      pronounced  by  Mr.  JufUce  Turton  affirmed. 

The  refpondent  in  affirmance  of  the  laft  decree  ftated, 
that  appellant  had  500/.  due  to  him  on  a  mortgage  of 
Dr.  jfr/^/f/'s  eftate,  and  commiffioned  James  Elian,  his 
fcrivener,  to  get  fome  body  to  lend  that  fum  upon  an 
afCgnment  of  the  mortgage,  and  that  Elian  applied  to 
refpondent,  and  r.efpondent  agreed,  in  cafe  the  title  ftiou^d 
be  approved  of,  and  aftually  delivered  to  Elian  a  gold- 
fmith's  note  for  200/.  (in  part  of  the  500/.)  which  was 
to  be  repaid  in  cafe  the  title  was  notjapproved  of  j  and  this 
note  for  200/.  Elhn  deUvered  to  appellant,  who  re- 
ceived 
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ceivcd  the  money  upon  it ;  and  that  refpondent's  council  <"  "  ^ 
not  approving  of  the  fccnrity,  rcfpondent  demanded  the  1699. 
200/.  back,  but  was  amufed,  from  time  to  time,  about 
fix  months.  And  appellant  having  great  fums  of  money 
owing  to  him  from  Elian  y  which  be  fufpefled  Elian 
was  unable  to  pay,  contrived  with  Elian  to  retain  re- 
fpondent's 200/.  for  fo  much  of  Milan  s  debt,  and  to 
get  a  colourable  difcharge  from  refpondent ;  in  order  to 
which  fraud  appellant  refufed  to  fend  refpondent  any 
bill  on  a  goldfmith  as  refpondent  had  defired,  but  with 
his  own  hand  wrote  the  artful  note  or  order  ftated  by 
appellant,  and  inAruAed  Elian  to  tell  refpondent  that 
he,  appellant,  difliked  the  method  propofed,  and  rather 
than  trouble  any  goldfmith  therein,  defired  refpondeiit 
to  fign  that  note,  and  he  would  pay  the  money  down ; 
and  when  Elian,  with  thefe- pretences,  had  prevailed 
with  refpondent  to  fign  the  note,  appellant  procured 
Elian  to  fign  a  receipt  under  the  faid  order  as  if  he  had 
aftually  received  the  faid  200/.  for  refpondent's  ufe; 
whereas  in  truth  appellant  paid  not  one  penny  to  Elian, 
but  retained  the  200/.  towards  fatisfaftion  of  Ellan^z 
debt  to  him.  And  Elian  foon  afterwards  abfconded, 
and  the  appellant  infixing  that  he  had  paid  the  200A  to 
-E/fa/f,  refpondent  followed  Elian y  but  could  never  get 
more  of  him  than  11/.  10/.  in  part  of  intereft,  and  fued 
him  to  judgment.  This  fraud  lay  concealed  for  about 
three  years ;  but  as  foon  as  the  refpondent  difcovered  it 
he  brought  bis  bill  in  Chancery,  and  on  the  firft  hear- 
ing before  Juftice  Turton  the  bill  was  difinifled  widi 
cofts,  --Elian's  depofitions  not  being  fufFered  to  be  read. 
But  upon  a  re-hearing  before  the  Lord  Chancellor^ 
refpondent's  council  infifted  that  Ellon  flood  indiiFerent 
between  the  parties,  add  could  neither  gain  nor  lofe  by 
the  caufe ;  it  being  all  one  to  him  whether  he  (hould  be 
debtor  to  one  or  the  other,  and  was  therefore  a  good 
witnefs ;  and  that  Elian's  evidence  was  confirmed  by 
appellant's  anfwer,  tie  confeiling  that  Elian  did  tell  him 
that  refpondent  defired  appellant  to  fend  him  a  gold- 
fmith's  note  or  bill  of  exchange  for  the  200/.  and  that 
the  appellant  replied  he  would  have  no  goldfmith's 
Dote,  nor  fhould  a  bill  lie  out  againft  him,  and  that 
appellant  wrote  the  artful  note  aforefaid  with  his  own 
hand;  befides  appellant's  anfwer  was  falfified  by  two 
iwitnefies  befides  Elian,  in  that  part  \  for  it  was  proved 
by  thefe  two  witneffes  that  he  did  at  that  time  tranfa£t 
his  great  payments  by  goldfmith's  notes ;  but  in  that 

method 
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4  '  ■■»  method  he  could  not  have  effefted  his  intended  fVaud. 
1699.     And  appellant  in  his^anfwer  to  that  part  of  the  bill, 

^"  ■-  "'  which  preffed  hin»  to  dilcover  how,  when,  and  where 
he  paid  the  2co/.  to  E/lan,  artfully  faid  he  paid  the 
20o/«  ta  Elian f  but  how,  whether  all  in  money,  or  by 
a  goldfmlth's  or  other  notes,  or  whether  at  home  or  at 
a  goldfinith^s,  or  at  a  fcrivener's,  or  where,  or  how,  could 
.not  tell.  And  appellant  infifted  that  Ei/an  being  no 
more  than  a  fervant  or  meflenger  in  this  cafe,  his  receipt 
without  having  the  200/.  aAually  paid  him,  did  not 
difcharge  refpondent's  debt;  therefore,  and  for  other 
good  reaibns,  the  Lord  Chancellor  allowed  E/ian*s  de- 
poiitions  to  be  read,  and  declared  that  appellant  qpght 
to  pay  refpondent;  and  decreed,  as  dated  by  appellant; 
which  decree  was  confirmed  on  a  re-hearing  folicited 
by  appellant,  and  the  Matter  reported  3;5A  6j.  iid. 
due  to  refpondent  for  principal,  intereft,  and  coAs; 
which  decree  refpondents  infilled  was  juft  and  reafon- 
able,  and  gave  relief  againft  a  new  inventjcd'  and  dan- 

T.Powys.  gcrous  fraud,  and  ought  to  be  affirmed  by  the  Lords. 

J)i0  Mortis*  13*  Jauuarii^  1698.  Upon  hearing 
council  on  this  appeal,  it  was  ordered  and  adjudged 
by  the  Lords,  that  the  fame  fliould  be  difmiflfed,  and 
the  decrees  and  orders  complained  of  affirmed.  Lsrds 
Journ*  vol.  xvi.  p.  370. 

«  It  18  14^  Jan.  in  the  printed  Journal^  but  it  is  an  error 
for  the  31  u  I  the  date  before  being  30^  Jan..  and  the  dace 
following  1°  Feb.  1698. 
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Reginald    Bretland,    and    Robert -s 
Fcwle^  Executors  of  Sir  Thomas  (  Petitioners. 

Powle,  -  -J  n^.ante, 

'Jonathan  Cope^  tVilliofn  CopCt  and  7  n^/.      j^  ^ 
Anthony  Qoh.  '  }  R^fpondtnts. 

TH  E  petitioaers  ftated  a  decree  heretofore  ob-  Cafe  lo. 
taine4  againft  theoii  aod  that  it  was  thereby 
anioDgft  other  things  ordered,  that  the  Mafter  ihould 
tax  the  refpQndeQtS)  the  guardisos,  their  coib ;  in  which 
deaee  the  ;petitioQers  acquiefce:  And  that  refpondent 
Jonathan  had  an  eltate  of  8oo/.  per  ann.  in  pofleflion, 
and  3000/.  ^per  ann.  in  revcrfion,  fufficicnt  to  anfwer 
the  guardiaas  their  cofts ;  and  that  refpondent  William 
had  76/.  /><f  ann.  and  refpondent  Anthony  50/.  per  ann. 
in  po(Mion,  befides  aoo/.  per  ami.  or  thereabouts^ 
a-piece  in  annuities,  after  the  death  of  Sir  John  Copei 
and  that  th^.guardians,  to  Ipad  appellants,  had  inr oiled 
the  decree,  and  taxed  their  cofts  between  themielves, 
and  ferved  appellants  with  a  fubpoena  for  fame;  and 
took  out  a«^.  attacbment  againft  them  for  Uon-payment, 
aldiough  appelknis  are  not,  as  they  infifted,  decreed  to 
pay  the  cofts  fo  ordered  to  i|e  taxed ;  and  that  upoa 
appellant's .  motibn  to  the  Lord  Keeper,  13th  July  laft^ 
complaining  herein,  his  Lordfhip  would  not  deliver  any 
opinion  therein,  but  directed  appellants  to  apply  to  the 
Lords  to  explain  the  decretal  order  as  to  cofts.  And 
appellants  infifl^d  that  there  did  not  appear  any  ^xdlful 
breach  of  truft  in  them,  and  that  they  had  afled  only 
according  to  the  opinion  of  council ;  and  that  the  Chan- 
cellor looked  upon  relpondents  demands  not  clear  or 
plain,  but,  on  the  contrary,  that  the  matter  was  dif^ 
putable  and  doubtful,  and  the  caufe  was  three  days  at 
hearing.  And  the  court  did  not,  as  appellant^  infifted, 
intend  the  executors  ftiould  pay  any  cofts,  otherwife  it 
would  have  been  exprefsly  fo  declared  \  and  that  the 
money  decreed  to  refpondents  wras  abundantly  more 
than  fufficient  to  reimburfe  the  guardians  their  cofts  i 
and  that  the  appellants ,  apprehending  they  were  not 
ordered  to  pay  the  cofts,  never  attended  the  taxing 
thereof,  but  the  fame  were  taxed  ex  parte  i  and  there- 
Hi  fore 
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fore  appellaats  hoped  the  Lords  would .  not  add  to  the 
decree^  by  ordering  them  to  pay  the  iaid  coils. 

The  refpondents  on  the  other  hand  iniifled,  that  the 
court  had  direfted  the  Mafter  to  tax  the  refpondents, 
the  guardians,  their  cods,  and  that  decree  was  affirmed 
by  the  Lords;  and  that  petitioners  had  in  no  ibrt  per- 
formed the  decree  though  it  had  been  inrolied,  and  they 
ferved  with  a  writ  of  execution  thereof;  ahd  that  par- 
iuant  thereto  refpondents  cofts  had  been  taxed  by  Roger 
Meredith,  Efq.  the  Matter,   to  279/.  6s.  ;8rf.   lefs  by 
I GoA  than  the  guardians  had  really  and  ncceflfar ily  expend- 
ed in  the  fuits,  for  which  petitioner  Fowfe  had  been 
ferved  with  fubpcenas,  and  an  attachment  for  non-pay- 
ment I  and  that  upon  their  petition  to  the  Lord  Keeper, 
he  declared  that  the  decree  being  affirmed  by  the  Lords, 
petitioners  muft  apply  there  to  have  the  order  explained, 
and  in  the  mean  time  fufpended  proceedings  on  the 
attachment  for  the  cofte ;  and  refpondents  infifted  that 
-Wm.         the  cofts  fo  decreed  to  refpondents,  could 'not  be  in- 
Cowpdr,    tended  to  be  payable  by  any  but  petitioner^,  who  had 
Rob.         been  held  guilty  of  a  breach  df  tfuft  both  ia  the  Court 
Dormer,    of  Chancery  and  by  the  Lords.     < 

Die  Sabbati,  22^  MariHi,  170^.  Upon  hearing  coun- 
cil upon  this  petition,  it  w^s  ordbred  and  Aid^udgep 
by  the  Lords  that  the  faid  Reginald  Bret/and  and  Robert 
Fow/e,  executors  of  the  laft  will  of  Sir  Thomas  Fowle, 
(hould  pay  the  cofts  by  the  faid  decree  appointed  to  the 
guardians ;  and  that  the  Court  of  Chancery  ftiould  fend 
it  back  to  the  Mafter  to  retax  the  cofts,  the  fame  having 
been  taxed  e^t  parte*     Lards  Journ.  vol*  xvL  p.  63K 
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John  tVilliams^        -  -  Appellant. 

Katherine  Williams^   Executrix  of  1 
Humfrey  Williams^  and  Elizabcib  j-Rcfpondcnts, 
ffHIiam  an  Infant,  -  J 

^  N  D 
^""i^^tlU^^^  ^'''*  f'^'^^"^'^*}  Appellants. 

^foZ^Rum^^^^^  Rcfpondents- 

THE  appellant  ftated  that  John  Williams^  his  fa- 
ther, by  his  will  devifed  to  his  fon  William  certain 
lands  in  Cumdey  and  Crickh'onvel^  county  Brecknock^ 
worth  about  24/.  f^er  ann.  and  to  his  fon  Henry  certaia 
lands  in  Llangenny^  worth  abont  loo/.  per  ^nn.  aod 
that  Henry  was  imponnnate  to  purchafe  his  brother  Wit* 
Ham's  intereft  In  the  lands  in  Cumdey  and  Crichhowel, 
which  William  told  him  he  would  not  fell|  not  being 
certain  of  his  title ;  but  Henry  replied  he  knew  thar, 
and  de(i|:ed  to  purchafe  no  more  than  William  had: 
And  that  William  thereupon  agreed  to  fell  to  Henry 
all  his  intereft  in  faid  lands  for  300/.  to  be  fecured  by  4 
mortgage  from  Henry  of  his  lands  in  Llangenny.  And 
that  articles  of  agreement,  dated  I2th7anuary^  i6S2^ 
were  drawn  up  between  them  by  one  ^komas  Kichards^ 
imporring  merely  that  William  (hould  convey  all  his 
right  to  his  lands  In  Cumdey  and  Cricikowel  to  Henry 
for  300/.  and  that  Henry  flioiild  mortgage  to  William  all 
his  lands  in  Llangenny  for  fecuring  the  purchafe  money  \ 
both  parts  of  which  agreement  were  examined  and  com* 
pared,  and  were  executed  reciprocally  by  Henry  and 
William ;  and  in  William*$  counterpart,  the  latter  part 
thereof  was  written  by  Henry  himfelf,  and  mutual  bonds 
in  500/.  penalty  given  for  performance  of  them,  and 
William  exprefsly  covenanted  only  ag^ainft  perfons  claim- 
ing under  himielf  ^  and  Henry  anerwards  gave  the 
part  ot  the  articles  executed  by  William  to  an  attorney 
to  draw  conveyances^  and  thie  attorney  dlfluading  him 
from  going  on  witk^tbe  purchafe,  iatimatiiig  that  it  was 
Ha  aba4 
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a  bad  thle^  Henry  replied  he  knew  what  he  did,  and 
could  make  his  bargain  eafy  by  ielling  his  brother  W^il" 
Ham  (hop  goods,  Henry  being  then  a  mercer  in  Aber^ 
gaveny.  And  accordingly  Henry  took  a  conveyance  from 
William  of  all  his  intereft  in  the  lands  in  Cumdey  and 
Crickhowei,  and  mortgaged  his  lands  in  Llangenny  to 
William  for  the  purchafe  money,  and  paid  intereft  for 
the  faid  300A  the  purchafe  money,  and  entered  upon^ 
and  received  the  profits  of  the  purchafed  eftate ;  and 
Henry  obtained  a  judgment  by  fnrprize  on  the  bood 
for  performance  of  covenants,  and  died,  and  after- 
wards William  exhibited  his  bill  in  Chancery  againft 
refpondent  Katherine^  his  executrix,-  to  be  relieved  againft 
the  judgment,  and  againft  the  refpondent  Elizabeth^  to 
foreclofe  the^  mortgage }  which  cauie  was  heard  2ift 
February^  1 68  7,. and  refpondents  ordered  to  pay  William 
the  300/.  intereft  and  cofts,  to  be  taxed  by  a  Mafter^ 
or  to  be  foreclofed,  and  to  go  to  a  trial  at  law,  ho\ir 
much  they  were  damnified  by  breach  of  any  of  William^ % 
covenants  in  the  articles*  An(^  Mr.  P///,  the  Mafter, 
having  reported  564/.  los.  6d.  due  to  William,  and 
William  wanting  money,  appellant,  his  brother,  fupplied 
him  with  300/.  and  took  an  aflignment  of  his  mortgage. 
After  which  refpondents  exhibited  their  crofs  bill  againft 
Wiliiqm,  to  fet  afide  the  purchafe,  on,  pretence  that 
William  had  not  a  good  title  to  the  lands  he  ibid.  And 
r7th  June^  \6g6y  the  cauies  came  to  be  heard,  and  one 
part  of  the  articles  fealed  by  William  Williams' being  pro^ 
duced  by  refpondents,  and  there  appearing  therein  a 
claufe  written  with  unufual  abbreviauons,  and  crowded 
in  between  the  other  lines,  being  a  covenant  by  William 
that  he  had  a  good  title ;  and  there  being  no  fuch  article 
in  the  counterpart  of  the  articles  fealed  by  Henry  to 
William^  the  court  were  ready  to  have  decreed  againft 
the  faid  articles  •,  bnt^upon  the  refpondent's  importunity, 
direfted  aii  iffue  at  law  to  try  if  the  articles  dated  the 
1 2th  January^  1682,  were  the  aft  and  deed  of  William  ; 
which  ifllie  was  tried  at  Hereford  affizes  ift  Julyt  1696, 
before  Mr*  Juftice  Rokeby,  and  a  verdift  found  for 
refpondents ;  which  was  lo  contrary  to  the  fenfe  of  the 
judge,  that  he  afterwards,  i6th  of  November ,  1696, 
certified  that  as  the  evidence  appeared  to  him,  it  was  fit 
to  have  a  new  trial ;  but  by  negligence  of  Willi(»m  Wil- 
fiams^s  folicitor,  in  not  praying  that  the  iffue  might  be 
tried  in  another  county,  the  fame  coming  to  be  tried 
^^oth  April,  1697,  before  Mr.' JuRiQC  Samuel  Eyres,   in 
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the  fame  county  of  Hereford^  by  a  common  jury,  the  for-  <'■'  *  ^ 
mer  verdid  being  produced,  had  fuch  influence,  that  the  x^qo. 
lecond  jury  gave  a  verdift  for  refpondents.  And  the  '  '  -  - ' 
cauie  being  heard  on  the  equity  refer ved,  the  Lord  Chan- 
cellor decreed  that  William  /hould  re-convey  the  mort- 
gaged eflate  to  the  reipondent  Elizahtb,  and  account 
for  the  iatereft  received  of  the.  purchafe  money,  and  to 
deliver  up  the  mortgage  deed,  and  Elizabeth  to  re-convey 
the  purchafed  lands  to  JVilliam  when  (he  came  of  age, 
unlefs  (he  then  (hewed  cauie  to  the  contrary.  And  on 
a  rebearing,M5ih  November^  1698,  his  Lord(hip  con- 
firmed the  former  decree,  fince  which  William  Williams 
died,  and  adminiftratlon  to  him  was  granted  to  appellant 
his  brother,  who  infifted  that  the  decree  ought  to  be 
reverfed,  and  cauies  heard  upon  the  proofs  taken  therein, 
or  that  a  more  proper  i(rue  might  be  direAed,  and  tried 
in  ibme  other  county ;  becaufeit  appeared  the  (irft  verdiA 
was  contrary  to  evidence,  and  fo  certified  by  the  judge ; 
and  becaufe  the  laft  verdiA  was  found  upon  the  very 
ianie  evidence,  and  influenced  by  the  credit  of  the  firA, 
which  ought  not  to  have  been  regarded  when  fet  afide 
as  contrary  to  eviden<:e  \  and  becaufe  the  original  articles 
produced  by  ref]X)ndents  had  a  covenant  which  was  not 
in  the  counterpart  executed  by  Henry^  which  interpo- 
lated covenant  appeared  on  infjpeAion  to  be  inferted  after 
the  reft  of  the  covenants  in  that  part  of  the  articles,  and 
to  be  the  hand  writing  of  Thomas  Richards,  who  alone 
proved  the  inferting  it  ^  and  laiUy,  becaufe  that  the  con- 
veyances  accepted  by  Henry  from  William  Williamj,  p?^*  ^ 
and  folemnly  executed,  were  contrary  to  the  article  fS)  p"^^* 
interpolated,  and  agreed  with  the  counterpart  of  the  arti-  f^^^^' 
cks  as  executed  by  Henry. 

.  The  refpondents,  in  affirmance  of  the  decree,  made  this 
cafe :  That  William  Williams  was  bred  an  attorney,  and 
in  pofTeffioa,  and  pretended  title  to  ttie  lands  in  Breck- 
nock, 2OI0  yearly,  and  knew  his  younger  brother 
Henry  to  be  a  weak,  ignorant  man,  and  prevailed 
on  him  to  purchafe  thofb  lands,  and  agreed  to  pay  him 
300/.  for  the  fame,  to  be  (ecured  on  a  mortgage  of  the 
reverfion  of  divers  lands  of  Henry  s,  expeftant  on  the 
death  of  his  mother  (then  living),  worth  ahout.6o/. 
per  annum y  and  that  articles  were  entered  into  accord- 
ingly, and  mutual  bonds  given  as  ftated  by  appellant  \ 
and  a  covenant  in*  the  articles  that  William  fliould  make 
good  his  >eftate  to  Henry,  and  that  the  conveyance  and 
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mortgage  wctc  executed ;  but  that  the  covenant  in  the 
articled  for  making  goiwl  the  cftate  from  William   to 
Henry^  was  omitted  in  the  faid  William's  conveyance  to 
Henry  I  And  that  Henry  foon  after  difcovered  that  his 
brother  William  had  cheated  him,  he,   William,    not 
having  inheritance  of  the  eftate  fold  by  him,  and  Wil^ 
Ham  having  fo  covenanted  to  warrant  the  eftate,  Htnry 
faed  William^  bond  of  500/.  and  obtained  judgment 
thereon  in  Augufiy  1684,  and  in  OHober  following  Henry 
died,  and  William,  being  afterwards  taken  in  execution 
upon  the  judgment,  26th  May^  1686,  exhibited  his  bill 
in  Chancery  againft  refpondent  Katherine^  to  fct  afide  the 
judgment,  and  to  foreclofe  the  mortgage;  which  bill 
refpondent  anfwered  in  Hilary^  1686,  and  infifted  that 
William  had  cheated  her  hufband  in  felling  faid  eflate, 
which  was  the  defendants,  Harcouri  and  Rumfefs  inhe- 
ritance, and  that  he  had  not  conveyed  with  warranty  as 
agreed  by  the  articles,  and  offered,  if  William  would 
re-convey  the  mortgaged  eftate  to  her,  (he  would  releaf^ 
the  judgment,  and  re-convey  William^ $  ellate  to  him  5 
which  he  refufing  to  do,  Ihe  thereupon  in  her  and  her 
daughter,  the  infant's  name,  2d  May^  1688,  exhibited  a 
bill  againft  William^  Harcourt  and  Rumfey,  to  difcover 
their  title,  and  that  William  might  execute  a  conveyance 
according  to  the  articles,  or  re-convey  the  mortgaged 
eftate,  they  being  ready  to  re-convey  to  him,  and  thercr 
upon  to  difcharge  the  judgment,  fo  that  each  fhould  be 
injlatu  quo  5  and  fliewed  that  Harcourt  and  Rumfey  had 
by  their  anfwers  fet  forth,  and  had  proved  a  good  title 
to  the  purchafed  premifles,  and  that  William  had  ^no 
title  thereto  s  and  that  William  had  by  his  anfwef  con- 
feffed  he  had  not  a  good  title,  but  infifted  that  Henry 
knew  it  to  be  a  bad  title,  and  purchafed  with  fuch  notice, 
and  that  if  any  fuch  covenant  for  warranty  was  in  the^ 
faid  articles,  it  was  inftrted  after  they  were  fealed,  and 
that  he  ought  not  to  make  any  further  aflurance  with 
general  warranty  j  although  by  the  articles  aforeiaid  he 
had  agreed  to  make  good  the  eftate,  and  had  by  three 
leafes  made  by  him  to  under  tenants  covenanted  generally 
for  quiet  enjoyment,  m  order  (as  refpondents  fuppofcd) 
to  induce  Henry  to  be  a  purchafer  5  and  that  William*s 
council  infifted  on  the*hearing,  that  the  articles  were  ' 
forged:  Upon  which  Lord  Somers,  at  their  rcqueft, 
direfted  the  iffue,  and  on  two  trials  by  two  fpecial  juries, 
who  knew  the  charafter  and  credibility  of  the  witncfles 
on  both  £ideS|  verdiAs  were  found  for  refpondent  the 

infant^ 


Caft0  in  parttmittttt .  103 

infant,  and  that  the  articles  vrercWii/iafn^s  aft  and  deed.  / "  ■  '  ^ 

And  that  after  the  fecond  verdiA  upon  hearing  the  caufe      i?^^* 
on  the  equity  referved,  Willian^s  council  obtained  four  *-    - 
days  to  attend  the  judge  for  a  certificate  for  a  third  trial, 
who  refufed  it,  declaring  it  was  a  fair  verdid,  and  fuch 
as  himfelf  would  have  f^ven  had  he  been  upon  the  jury. 
And  the  caufe  being  afterwards  finally  heard  upon  the 
equity  referved,  it  was  decreed   that  William    (hould 
rc-convey  the  mortgaged  premiffes  to  the  refpondent  the 
infant,  and  that  ihe  fhould  enjoy  fame  againft  Wiiliam 
and  all  claiming  under  him ;  and  that  the  refpondents 
(hould  convey  to  William  the  lands  fold  to  Henry  free 
from  incunabrances,  and  that  each  deliver  back  to  the 
other  the  title  deeds  on  oath ;  and  refpondent,  the  execu- 
trix, to  acknowledge  fatisfa^ion  on  the  500/.  judgment^ 
and  the  re-conveyances  to  be  fettled  by  a  Mafter,  and  an 
account   to  be.  taken  of  what  money  the  refpondents 
teftator  paid  for  inter^eft  of  the  300/.  and  cofts  on  both 
fides  were  -referved  until  the  court  (hould  fee  how  the 
decree  would  be  complied  with;  and  the  Mafter  fettled 
the  faid  conveyances,  and  reported  36/.  due  to  re^on- 
dents  for  intereft ;   and  that  appellant  in  the  name  of 
William  Williams  afterwards  petitioned  for  and  obtained 
A  rehearing ;  and  thereupon  the  firft  decree  was  con- 
firmed, and  ordered  William  Williams  to  pay  tofts  in 
cafe  he  did  not  comply^  with  the  faid  decree ;   after 
which  William  died,  and  adminiftration  to  him  had  been 
granted  to  appellant,  who  had  all  along  managed  and 
carried  on  the  fuits  at  his  own  charge    in  William*^  ™ 
name,  who  had,  in  1 686,  afligned  his  intereft  to  appel-  j^^i,* , 
Jant,  as  appeared  by  JVi!liam\  affidavit.     And  respon- 
dents infifted  that  the  two  decrees  ought  to  be  affirmed, 
and  the   appeal  difmifled  with  exemplary  cofts  5    and 
(hewed  that  refpondents  had  for  upwards  of  fourteen 
years  hcen  harrafTed  in  thefe  fuits  by  appellant  in  thfe 
Dame  of  Wi'liam^  and  put  to  above  600/.  charge,  to  their 
utter  ruin,  and  had  for  ftveral  years  been  kept  upon  the 
charity  of  their  relations. 

Die  Lunay  24^  Ma'^tii,  1 700.  After  hearing  coun- 
cil upon  this  appeal,  it  was  ordered  and  adjudged 
by  the  Lords,  that  the  decree  and  order  complained  of 
(hould  be  affirmed,  and  the  appeal  difmifled  with  10/. 
coft.     Lords  Journ.  vol.  xvi.  p.  633. 
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Edivardf  Earl  of  Sandwich^  and'^ 
Lady  Elizabeth  his  Wife,  Jobn^ 
Lord  Vifcourit  Lijbourne^  and 
Lady  Malkt  bis  Wife,  Right 
Honourable  Francis  Grcvflte^ 
and  Lady  >^«ii  his  VV^ife, 

Edward  Henry  J  Earl  of  Litchfield, 


"Appcllanta. 


noard  tlenryj  Earl  or  Lttcbfield,  \ 
Lord  W.«^.«  his  eldeft  SoM,  (Refpondents. 
James  Lee^  Efq.  and  his  Lord-  I       ^ 
fhip's  younger  Sons,  ^ 

Cafe.  21.  'TpHE  appellant  ftated,  that  the  manor  of  Adder^ 
X  hury^  in  the  county  of  Oxon^  and  (everal  lands 
there,  worth  above  6000/.  per^ annum ^  had  been  in  the 
family  of  the  late  Earl  of  ^ochefier  for  many  genera- 
tions, part  fee-fimple,  part  copyhold  of  inheritance^  and' 
part  leafehold,  under  the  bifhop  of  Winchefier^  for  three 
lives,  all  held  together  without  diftinftion  of  freehold, 
copyhold  or  leafehold^  and  that  the  leafes  as  the  lives' 
dropt,  were  from  time  to  time  renewed  by  the  Bifhop, 
on  eafy  fines,  and  during  the  late  wars,  when  there  was 
no  poflibility  of  renewing  the  bifhop's  leafes,  Henry^  late 
Earl  of  Rochefter^  the  laft  life  therein,  died  in  1659,  in 
exile,  leaving  Ann,  his  Countefs,  and  John^  Earl  of  Rq' 
chejierj  his  only  fon,  then  about  twelve  years  old  and 
1660,  upon  the  reftoration  of  Charles  the  2d,  and  the  bi- 
fhops  and  their  eftates  with  him,  Conntefs  Ann^  Earl 
Johr^i  mother  and  guardian,  applied  to  doftor  Duppa^ 
then  bifhop;  and  in  regard  of  her  late  huA)and's  loyalty 
andfufferings,  and  in  coniideration  of  2000/.  fine,  (though 
then  worth  6000/.  if  to  be  fold  to  a  ftrangir)  obtained  new 
leafes  of  the  manor  and  fcite  of  Adderhury  for  three  lives, 
for  the  benefit  of  Earl  John^  and  as  any  of  the  lives  fell 
renewed  the  leafes  at  very  eafy  fines,  for  the  lives  of  Earl 
John,  his  Lady,  and  afterwards  of  Earl  Charles \  and  the 
Countefs  held  and  enjoyed  the  fee-fimple  and  copyhold, 
as  well  as  the  faid  leafehpld  lands,  and  received  the  rents 
and  profits  from  1660,  till  8th  March^  i^9S»  (when  (he 
died,)  during  the  greater  part  of  which  time  Earl  Joih^^ 
Earl  Charles^  and  the  ladies  of  appellants,  were  minors; 
and  upon  her  death  the  Earl  of  Litchfield^  whofe  family 

never 
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Rcvcr  bad  any  pretence  to  this  eftate,  underibiQe  general  <■•'  "  "'A 
words  In  her  will,  claimed  all  the  fee-ilmple,  copyhold,  i?^^* 
and  lisafehold  premi/Tes  to  kiniy  and  his  fons  iiicceffively 
in  tail-male }  pretending  that  the  couotefs  Ann^  (by  fup« 
plying  her  huiband  with  money  during  his  exile)  had 
become  a  purchaferof  the  faid  eftates:  And  in  16969 
Lord  Sandwici,  Lord  Lijburne^  Mr.  Grevile,  and  their 
Ladies,  exhibited  their  bill  in  Chancery,  to  be  decreed 
in  right  of  their  Ladled,  the  daughters  and  heirs  to 
Joiny  Earl  of  Rochefler^  and  fliiers  and  heirs  to  Charles^ 
late  tarl  of  Rocbefter^  te  the  pofleffion  oif  the  fee-iimple 
and  copyhold,  and  to  have  an  aflignment  of  the  l^afehold 
premifTes,  and  an  account  of  the  rents  and  profits  to  which 
refpondents  put  in  their  anfwers :  And  on  hearing  the 
caufe,  ^tpth  June  and  ^lAJuly^  1^00,  appellants  bill  as 
to  the  leafehold  was  difmifled,  and  a  trial  at  law  directed 
to  try  whether  any,  and  how  much  of  the  eftate  in  Ad-- 
derhury\i2&  freehold  or  copyhold  of  inheritance,  belong- 
ing to  Earl  Henrj  at  his  death  \  and  the  account  of  the 
profits  thereof  was  refpited,  and  the  pofleflion  of  fiich 
parts  of  the  leafehold  as  was  not  then  in  the  pofiefiion  of 
the  Earl  of  Litchfield  was  to  be  delivered  to  him,  and 
the  rents,  arrears,  and  growing  rents  thereof  to  be  paid 
to*  him  $  which  orders  appellants  infifted  ought  to  be 
reverfed,  and  the  faid  leafehold  lands  decreed  to  them ; 
for  that  they  had  as  good  right  to  the  leafehold,  as  to 
the  freehold  and  copyhold  \  and  that  the  feveral  renew* 
als  of  the  leafes  ought  to  be  adjudged  a  truft  for  appel- 
lants; and  that  it  was  not  in  the  power  of  the  Countefs, 
who  aAed  as  a  guardianand  truftee  for  infants,  to  renew 
to  her  own  ufe,  or  to  difpofe  of  the  premilTes  to  a 
firanger :  and  that  the  faid  leafes  and  eftates  had  been  in 
the  R^hejier  family  for  feveral  generations,  and  held  alto* 
gether  in  unity  of  pofleflion  without  any  diftindion,  and 
that  the  coantefs  Ann^  mothfsr  and  guardian  of  Earl  John^ 
then  an  infant,  could  not,  and  in  confeience  ought  not,  to 
take  advantage  of  the  leafes,  being  expired  on  the  death  * 
of  her  hufband,  when  in  exile,  and  the  Bifliops  depriv- 
ed, and  their  eftates  fequeftered  and  fold;  for  if  guar- 
dians or  truftees,  when  they  fee  any  thing  beneficial 
which  belongs  to  the  infant,  might,  by  laying  down 
their  own  money,  take  it  to  their  own  ufe,  the  rules  of 
jufticeand  equity  muft  be  inverted;  which  are,  that 
guardians  may  do  any  thing  for  the  infant's  advantage, 
but  nothing  to  his  prejudice  ;  and  by  many  cafes  and 
precedents  in  Chancery,  fuch  proceedings  ^and  attempts 
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/  >i%i»^  of  guardiaos  have  beea  correfkcdj  and  let  afide  as 
1700.  fraudalent;  and  it  appeared  by  proofs  in  the  caufe^  that 
<  !■  ^  1 11  ^  the  counteis  tookj  and  the  Bi(hop  granted  the  new  leafes 
for  fo  ineonfid^rable  a  fine  as  2000/.  (when  the  fame  was 
worth  6000/.)  in  confideration  of  Earl '  Henry's  loyalty 
and  hardftiip)  he  being  his  intimate  friend  and  fello\ir- 
fiifierer  5  and  for  the  benefit  of  Earl  John^  his  fon,  then 
an  infant  \  and  infifted  that  the  Countefs's  enjoyment  Jid 
no  more  give  h'er  a  right  to  the  leafehold  than  to  the 
freehold  and  copyhold,  all  which  (he  managed  9s  guar- 
dian \  and  the  greateft  part  of  the  time  of  her  enjoy- 
ment was  during  the  infancy;  and  appellants  contended , 
that  any  money  the  Countefs  laid  out  ia  buildings  had 
been  expended  on  the  freehold,  leafehold,  and  copyhold, 
without  diftinflion ;  and  that  all  were  to  go  one  way, 
and  not  the  leafehold  to  attraft  the  freehold  and  cop}'- 
hold,  and  that  the  Countefs  had  huilt  for  her  pleaAire, 
and  enjoyed  the.  benefit  of  it,  fo  long  ^s  to  be  fQfEci<>- 
ently  recompenfcd  all  her  monies  by  the  rents,  and  pro- 
fits ;  and  that  (he  ought  not,  out  of  gratitude  to  one 
family,  make  a  fatisfa^ion  out  of  the  eftate  of  the  other, 
efpecially  when  (he  had  Only  a  jointure  fettled  in  con- 
fideration of  a  portion  paid;  and  though  the  Ladies  had 
given  her  general  releafes,  yet  appellants  infilled  thofe 
releafes  were  only  as  the  Countefs  was  their  guardiai), 
and  received  the  profits  of  part  of  the  eftate  they  had 
by  their  mother,  and  is  fo  recited  in  thofe  releafes ; 
W.  Cow-  wherefore  appellants  thought  that  the  orders  ought  to  be 
per.  revexied  as  to  the  leafehold  eflates,  and  that  the  renewals 

B.  Show^  Ihould  be  decreed  a  truft  for  the  appellants. 

The  refpondents  on  the  other  hand  fliewed,  that  Henry ^ 
Lord  Wilmott^  Earl  of  Rochefter^  grandfather  to  the 
Ladies^  appellants,  held  the  manor  of  Adder  bury  by 
leafes  for  three  lives  from  the  Bi(hops  of  Winton,  at 
85/.  3/  4^.  rent,  and  was  himfelf  the  laft  furviving 
life  in  all  the  leafes,  and  that  upon  his  death,  in 
1658,  his  eftate  and  intereft  therein  abfolqtely  deter- 
mined, and  that  for  fome  years  before  his  death 
^  the  preraiflTes  were  enjoyed  by  his  creditors,  and  from 
his  death  till  the  reftoration,  by  the  then  powers, 
as  other  church  l^nds  were.  And  in  1660,  when 
the  lands  were  reftored  to  thfe  church,  Doftor  Duppa 
beiig  made  Bifhop  of  Winton^  had  the  premifles  in 
his  then  prcfcnt  pofleffion,'  and  might  have  kept  them  in 
his  own  hands,  or  granted  them  to  whom  he  would  ;  and 

upon 
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\ipoB  applicatioa  from  ^^nn^  Cpuntefi  of  Roch^/fer,  r 
relift  of  Earl  Henry ^  the  Bifhop,  m  confideration  of  i^oo, 
^000/.  aftually  paid  by  her,  granted  new  leafes  to  her, 
for  three  lives,  nominated  by  her,  as  a  purchafer,  viz.  her 
own  life,  and  the  lives  of  John^  Earl  of  Rochjler,  her 
fon,  by  Earl  Henry ^  her  iecon^  hulband,  and  of  Sir 
Francis  Henry  LeCy  her  fon  by  Sir  Henry  Lee^  her  firft 
huflrand,  the  Earl  of  Litchfield's  grandffather ;  and  as 
any  of  thefe  lives  fell,  the  Countefs,  with  her  own  pro^ 
per  monies,  purfihafed  new  Icafts,  for  foch  lives  as  fljip 
pleafcd;  and  Earl  John  died  in  1680,  leaving  Earl 
Charles  his  only  fon  (who  died  without  iffue)  and  ap- 
pellants, the  Ladies  his  daughters,  having  made  his 
will,  and  Jofin  Gary,  Efq.  and  others  his  executors;  and 
the'Countefs  quietly  enjoyed  from  1660  till  her  death,  in 
1696,  and  having,  byhcr  bounty  to  Earl  Join  and  his 
children,  contraded  a  confiderable  debt,  me,  by  deeds  * 
executed  in  169a,  and  her  will  in  1693,  fettled  the  pre- 
miifcs  upon  Sir  fFaffer  St»  John,  Gary  an,d  others,  upoft 
troft  to  pay  her  debts,  and  then  for  the  bepefit  of  her 
grandfoti  the  Earl  of  Litchfield  and  his  children ;  and 
gave  leveral  legacies  to  the  appellants,  the  Ladies,  and 
piade  the  Earl  of  Litchfield  and  Gary  executors  \  and 
upon  her  death  the  Earl  of  Litchfield  entered  and  enjoyed 
the  premif&s  under  the  faid  deeds  and  will;  and  ^ppel>, 
lasts  received  al)  or  moft  of  thcMr  legacies,  and  gave  dif- 
charges^  for  the.  fame,  which  was  a  tacit  affirmation  of 
the  will,  but  foon  after,  m  Hilary  term  1696,  exhibited 
their  bill  in  Chancery,  to  imi)each  and  fet  afide  the  deeds 
and  will,  on  pretence  that  great  part  of  the  lands  claimed 
by  refpondents  under  the  faid  deeds  and  will  were  not 
leafehold,  but  ancient  inheritance  of  the  JT/Ywoif/ family; 
?nd,  that  although  fome  part  were  leafehold,  yet  that 
Countefs  Anne'^s  purchafe  in  1660,  and  all  her  fubfe- 
quent  renewals,  were  not  for  her  own  ufc,  but  in  truft 
for  the  Earls,  John  and  Charles y  and  the  appellants;  And 
refpondents  about  the  fame  time  exhibited  their  bill  to  be 
quieted  in  the  pofleffion  un^er  the  faid  deeds  and  will  t 
and  on  hearing  both  caufes,  a  decree  was  pronounced  in 
favour  of  refpondents,  as  to  fo  much  of  the  premifles 
as  were  leafehold,  and  the  appellants  bill  difmifTed  ;  but 
there  being  fome  evidence  that  a  moiety  of  a  melfuage, 
and  fome  fmall  quantities  of  land,  (and  which  by  a  long 
unity  of  poffeflion,  conld  not  be  well  diftinguifhed  front 
the  leafehold),  were  the  inheritance  of  Eatl  Henry^  the 
court  direfted  an  infpeftion  of  all  the  deeds>  and  a  trial 

at 
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at  law  to  afeertain  the  fame ;  and  appellants  (hewed  that 
it  was  fully  proved,  that  the  2000/.  purchafe  money^  and 
all  the  fines  paid  by  the  Countefs  on  her  renewals^ 
were  her  own  money ;  and  that  (he  was  fo  far  from 
raifing  any  monies  out  of  Earl  Henrfs  eftate,  or  gain- 
ing any  advantage  by  the  Wilmott  family,  that  out  of 
her  jointure  of  about  1200/.  from  Sir  Henry  Lee^  her 
fiiil  hufband,  (which  was  fettled  to  her  feparate  ufe  on 
her  marriage  with  Lord  Rochefter^)  and  other  great  ac« 
quidtions  from  his  family,  (he  fupplied  Earl  Henry  be- 
yond  feas  with  great  fums  for  his  fupport,  and  laid  out 
about   1500/.   on  Earl  John\  maintenance  during  his 

Hen.  Poo-  "^^ority  and  above  zooo/.  for  appellants,   the  X-adies, 

ley. '         education  and  preferment  in  marriage. 

Die  Si^bbati  22®  Martii,  1700.  Upbn  hcariflg  coun- 
cil on  this  appeal,  it  was  ORDERED  and  adjudged 
by  the  Lords,  that  the  fanie  (hould  be  difmifled,  and  the 
orders  complained  of  affirmed*    Lor/Js  Journ.  voL  xvL 


Ralph  Lefieu  -  -        Appellant. 

Jfaac  Foitcrofty  Frances  Nicbolfon^-\ 

Elizabeth  Fo^ccrofty  Henry  Fox-  vRefpondents, 
crofty  and  Benjamin  IVhichcott^  J 

Cafe. 22.  ^TT^ HE' appellant  ftated,  that  Jfaac  Foxcroft  was 
X  feized  in  fee  of  a  part  of  an  ancient  meflfuage 
called  Wildhoufe^  in  the  pari(h  of  St.  Gile^  in  the  Fields, 
in  the  county  of  Middlefexy  and  poflTefled  of  other  part 
thereof  for  a  long  term  of  years,  and  agreed  with  feveral 
builders  to  puU  down  parts  thereof,  and  build  new  houfes 
thereon 5  and  about  25th  March,  1695,  propofed  to 
make  fuch  agreement  for  part  of  the  laid  houfe  with 
.  appellant,  and  promifed  to  aflift  him  with  money  with- 
out intereft,  in  cafe  he  (bould  want  it  to  finifh  the  build- 
ing ;  and  it  was  particularly  agreed  betweeo  them,  that 
appellant  (hould  at  his  own  cofl  pull  down  a  certain  part 
of  the  me(ruage,  and  build  thereon  fourteen  or  more 
good  mefTuages)  and  that  Foxcroft  (hould,  in  confide- 
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tation  thereof}  leaie  the  faid  part  to  appellant^  from  Jkti'' 
chaelmas^  i6^$y  for  ninety-nine  years,  at  a  pcpper*cortt 
for  the  firft  year,  and  150/.  yearly  rent  for  the  laft 
ninety -eight  years.  At  the  time  of  ntaking  which  agree- 
menty  there  was  no  memorandum  or  note  thereof  in 
wrifmg;  but  in  performance  of  the  agreement,  appel- 
lant entered  into  that  part  of  the  mefliiage,  and,  at  his 
own  coft  pulled  down  the  fame,  and  built  ieveral  new 
houfes  thereon  (the  whole  fourteen  being  almoft  finiibed) 
and  therein  dKburfed  feveral  thoufand  pounds;  about 
2000/.  his  own  money,  and  feveral  fums  borrowed  from 
Foxcrpft  upon  his  own  lecurities,  yet  unfadsfied,  and 
was  all  along  in  pofleflion,  and  aAed  as  ibie  proprietor 
and  owner,  and  was  acknowledged  as  fuch  by  Foxcrofi\ 
who  frequently  declared  that  he  had  only  a  ground  rent, 
and  that  appellant  was  the  landlord  \  and  as  any  of  the 
new  houfes  were  finifhed,  appellant  demifed  the  fame 
in  his  own  name,  received  the  rents,  and  Foxcrofi  never 
received  nor  claimed  any  part  thereof :  And  about  Au^ 
gujl,  1698,  {Foxcroft  being  then  ill  of  the  ficknefs  where- 
of he  died)  made  his  will,  and  his  daughter,  Elizabeth 
Foxcroft,  fole  executrix  \  and  devifed  to  his  fecond  fon^ 
Ifaac  Foxcroft,  his  heks  and  executors,  all  bisefiate  in  the 
&id  ancient  meHuage  called  Wildboufe  \  and  if  he  died 
under  twenty^one,  to  his  eldeft  fon  Henry  Foxcroft^ 
his  daughter  Elizabeth^  and  Benjamin  Whicbcott,  and 
appointed  Francis  Nicholfon^  guardian  of  his  fon  Ifaac, 
with  power  to  let  and  fet  for  fuch  time  during  his  mino- 
rity, and  immediately  after  making  faid  will  delivered  it  to 
appellant's  wife,  to  let  the  appellant  fee  there  was  no- 
thing therein  inconfifient  with  his  iaid  agreement ;  and 
ordered  her  to  get  a  leafe  prepared, fpeedily  acc^^rding 
to  the  agreement;  and  delivered  to  her  two  building 
leafes  executed  by  him,  in  purfuance  of  like  agreements 
with  others,  as  precedents  to  have  appellant,  his  leaie 
drawn  by,  and  appellant  accordingly  caufed  the  leafes 
to  be  prepared,  bearing  date  about  the  time  of  the  iaid 
agreeqient,  and  brought  two  parts  thereof  to  Foxcroft 
to  be  executed,  who  caufed  both  of  .them  to  be  read  to 
him,  and  approved  fame ;  but  obferved  that  there  was  a 
miftake  in  one  part  thereof  in  his  name,  John  being  put 
for  IfaaCi  and  didiked  that  the  fealing  and  delivery  was 
notendorfed  on  the  back  thereof*,  and  thereupon  or* 
dered  appellant  to  get  the  miftake  amended,  and  the 
endorfment  made  by  the  fame  hand  that  engrofled  the 
deeds,  and  then  to  bring  them  agaiuj  and  he  would  exe-. 
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I"  r^  *\  cute  thtm ;  and  often  exprefled  his  diiTatidfadtioft  that 
1700.    they  were  not  brought  back  for  execution  as  foon  as  he 

^""  ^  ■■''  expefted,  and  was  under  great  uneafinefs  of  mind  left 
he  (hould  die  before  it  was  done.  And  appellant  a  few 
days  before  the  death  of  Foxcrofii  brought  the  deeds  fo 
amended  to  his  houfe  to  have  them  executed  as  he  had 
dire^ed,  but  reipondent  refufed  to  let  appellant  fee  or 
fpeak  with  Foxcroftt  and  ufed  fev^ral  indireft  and  unfwr 
methods  to  prevent  him  from  executing  the  faid  leafes, 
by  means  whereof  he  died  without  executing  them) 
and  fince  his  death  refpondents  refuted  to  execute  leafes^ 
according  to  the  agreement ,  whereon  appellant,  in  Hillary 
term,  1698,  exhibited  his  bill  in  Chancery  for  a  fpecifick 
execution  of  the  agreement,  and  the  caufe  being  heard 
6th  March^  1 700,  the  Lord  Keeper  declared  that  there 
was  no  fufficient  proof  of  the  faid  agreement,  and  ordered 
appellant's  bill  to  ftand  difmifled  without  any  relief; 
which  decree  appellant  infifted  ought  to  be  rcverfed,  for 
,  that  the  agreement  was  fufBciently  proved  ;  and  though 

not  originally  reduced  into  writing,  occasioned  by  the 
entire  confidence  the  parties  had  in  each  other,  yet  the 
fame  having  been  at  appellant's  great  expence  (b  far 
executed  on  his  part,  there  ought  to  be  a  reciprocal  per- 
formance of  it  on  the  other  part ;  and  the  rather  fo,  as 
the  terms  of  the  agreement  were  reduced  to  a  certainty, 

J.  Jckyll.   by  the  leafe  prepared  by  direftion  of  the  leflbr,  and  the 

Hen.  Po-   execution  thereof  prevented  by  the  unfair  praftices  of 

fey.  the  refpondents,  or  fome  of  them 

The  refpondents,  in  affirmance  of  the  decree,  alleged, 
that  Ifaac  Foxcroft  made  his  will,  dated  30th  Augujl^ 
1698,  of  the  import  flated  by  appellant,  and  died  15th 
September  following;  and,  in  Hillary  term  then  next, 
appellant  filed  his  bill  againfl  refpondents  for  a  fpecifick 
execution  of  a  parole  agreement  expended,  and  that  ref- 
pondents had  anfwered  that  they  knew  not  that  appellant 
was  any  ways  concerned  in  pulling  down,  and  rebuilding 
the  premifles,  otherwife  than  as  agent  or  fervant  for  tefta- 
tor,  at  whofe  proper  charge  and  expence  they  infifled  the 
work  was  done,  and  denied  that  any  fuch  agreement  for 
a  leafe  was  ever  made  by  the  teflator  to  appellant, 
and  (hewed  that  appellant  was  greatly  indebted  to 
the  teftator  before  any  building  begun,  and  that  teflator 
had  no  other  way  to  obtain  his  debt  but  by  employing 
him  in  work ;  and  that  teflator,  though  of  perfeA  under- 
ftanding,  had  not  taken  any  notice  of  fuch  fuppofed 

agreement 
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agreement  in  his  will,  and  that  appellant  had  not  requir- 
ed a  performance  thereof  for  ne^r  three    years    and 
an  half  after,  nor  until  lb  near  an  approach  of  the  tefta-  ^ 
tors  death ;  and  (hewed  further,  that  three  of  appel- 
lant's witnefles  were  confiderable  legatees  inteilator's 
will,  and  that  their  evidence  tended  to  enlarge  the  per- 
fooal  eftate  for  their  own  benefit ;  and  finally  inlifted, 
that  nothing  of  fucb  pretended  agreement  being  in  writ- 
ing, and  figned  by  either  of  the  parties,  the  ftatute  made  John 
for  preventing  frauds  and  perjuries,  was  a  full  bar  to  the  Clapham. 
appellants  pretences. 

Die  Lufutf  7^  jipri/ify  1701.     Upon  hearing  council  This  cafe 
on  this  appeal,  it  was  ordered  and  adjudged  by  thou^ 
the  Lords,  that  the  decretal  order  of.  difinifiidn  com^  >iothither- 
plained  of  ftiould  be  ^everfedi  and  thar  the  refpondent,  torcport- 
Ifaac  Foxcrtfty  or  fuch  other  of  the  refpondent's    to  f"^'^^*"?** 
whom  the  eftate  in  queftion  fhould  come  by  virtue  of  his  ^^^       ^^ 
father's  will,  ihonld  when  he  or  they  ihonld  be  of  age  i^^^ 
execute  to  the  appeliant'X.j|^<»r,  his  executors,  &c.  focii  a  ^  Ver'n. 
leafe  of  the  prenufles  in  queftion  as  was  prepared  and  4^6.  Gilb. 
approved  of  by  the  faid  Ifaac  Fvxcroft^  the  £aither,  before  Rep.  4, 
his  death,  and  that  the  appellant  and  hk  aiigns  ftumkl  11.  Free, 
in  the  mean  time  bold  and  enfoy  the  -fimie  under  the  Cha.  519, 
covenants  and  agreements  in  the  f^d  intended  leafe  $26. 
cont^ed,  dScharged  of  all  incumbrances  done  by  £ud 
IJaac  Fo^crefi^  or  any  cfoisling    Tiod^r  '  ItSm.'^lMrds 
Jeurn.  Vol.  xvi.  p.  6441 


Sir 
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Sir  J9bn  "Thomas^  Bart.  1  1 

and  D^mt  Elizabeth  i  Appellants, 
bis  Wife,        •"         J 


Sir  .  Charles     Kemeys^  ^ 
Bart.  Thomas y  Lord 
Wharton^    Goadwin 
IVharton^  Efq.  and 
others, 


*Refpondtrits. 


'EticontrTs. 


Cafe. ajr   Mp  HE  appellaat  (iatcd  that  by  a  (cttfemenf  made  r5th 
X    Aprils  1674,  on  the  marriage  of  Wiliiam  Thomas i 
und^Mary  his  wife,  two  feveral  terms  of  500  years^ 
lands  in  Glamorgan ^  and  Monmouth ,  were  limited  to- lord 
Wharton  and  Goodwin  Wharton^  in  cruft  upon  failm'e 
of  iffoe  male  to  iaife  5000/.  for  daughters,  and  if  but 
one  daughter  to  be  payable  ^at  her  age  of  eighteen  or  mar*' 
riage^  with  intereft,  at  three  pounds  ^r.  cent,  from  the 
death  of  William.  Thomas^  for  her    naaiatenairce  and 
education  r  and  tliere  bring  a  fon  named  Edmonds  {aftwr- 
wards  Sir  Edmond)  and  a  daughter  named  Ann^  and  no 
proSiiioa  being  made  for  daughters,  unlefs  in  failure  of 
ifliie  male,  JVilHam,  by  indenture,  20th  Marchy  16 j 6, 
COQveytd  diTers^other  lands/  then  in  jointure  to  DsMne 
Ann  Morgan  and  Jane  Old/worthy  untQ  Lord  JVharton 
and  Goodwin  for  200  years,  to  raife  5600/.  for  daughters, 
andjf  but  one  daughter  for  her,  payable  at  her  age  of  16 
years  or  marriage,  and  30/.  a  year  maintenance  for  each 
*  daughter  till  eight  years  old,  and  then  60/.  till  her  por- 
tion payable:  Provided,  if  William   fliould  afterwards 
make  fetisfaftion,  or  provifion  for  fuch  daughter,  to  the 
contentment  of  Lord  Wharton^  and  Goodwin   Wharton^ 
then  the  term,  of  200  years  to  be   void :  and  William 
died  1677,  leaving  iflue  a  fon  and  daughter,  via.  £rf- 
mondi  afterwards  Sir  Edmond,  and  the  faid  Ann.^^Sir 
£^m0ff^ died  withput  Iflue,  I'jtYi  January,  1692,  being 
then  about  19  years  old,  whereupon  the  whole  family 
eftate,  near  3000/.  per.  annum  ^  d^fcended  to  the  faid 
Ann  as  heir  at  law ;  and  Sir  Edmond  lAade  his  mother, 
the  late  Lady  Kemeysy  his  executrix,  whereby  ftie  got 
to  her  own  ufe  the  profits  of  his  whole  eftate,  which 
ihe  had  received  for  15  years  as  his  guardian,  worth 
above  3o,ooo/«.and  Ann^  the  daughter,  attained  her  age 

of 
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oF  18  years,  loth  Augujt^  1694,  and  died  of  the  finall-  i^   *    '1 
pox  i^xhAuguftf  1(^4;  andduriDgher  illnefs  a  cler*     I'joi. 
gyman,  who  attendee!  to  pray  with  her  about  two  days  *"^ — ' 
before  fhe  died,  alked  her  how  (he  would  diipole  of  what 
flic  had?  flie  anfwercd,  in  general  words,  "  all  that  is  ia 
**  my  power  to  give,  I  leave  to  my  mother,  brother  and 
"  fitters,"  (meaning  Charks^lane,  and  Mary  KemeySf  her 
mother's  children  by  Sir  Charles)  and  alfo  gave  fome 
fpecifick  legacies,  and  (bme'fmall  money  legacies  to  other 
perfons ;  which  words  the  clergy  n^an  wrote  in  fhbrt 
hand,    but    wheii    written   did    not    appear:      Soon 
after  her  death.  Sir  Charles  Kemeys   and    his    Lady 
took  out  adminillration  as  if  (he  had  died  inteftate,  but 
about  feven  months  afterwards,  upon  better  con(iderati- 
on^  procured  fome  of  the  legatees  to  (iie  them  in  the 
Prerogative  court,  to  repeal  that  adminiftration,   and 
thereupon  an  adminiftration,  with  fuch  nuncupative  will 
annexed,  was  granted  to  Lady  Kemeyi ;  And  by  this 
nuncupative  will  they  gained  two  houfes  in  Holland  vionh 
2000/.  and  about  4000/.  money  in  the  Bank  of  Holland^ 
which  would  other  wife  have  come  to  the  appellant  as' 
heir ;  befides  which  Ann  had  4000/.  ready  money,  and 
fecurities  for  great  iums  of  money  and  jewels  of  great 
value,  all  given  her  by  the  Lady  Morgan^  her  grand- 
mother, ail  which,  as  perfbnal  eftate,  together  with  two 
years  rents  and  profits  of  the  whole  real  eftate,  received 
during  the  life  of  Ann  (not  charged  with  the  5000/* 
portion)  came  to  Lady  Kemeys  and  her  three  children, 
under  the  nuncupative  will ;  yet  Sir  Charles  Kemeys  and 
his  Lady  claimed  faid  two  fums  of  5000/.  a-piece,fb  limited 
for  the  portion  of  Ann^  and  brought  ejeftments,.  ^nd 
got  judgments  therein  in  the  name  of  tha  truftees  $ 
whereupon  appellants  brought  their   bill  in  Chancery 
agarnd  refpondents,  for  an  injundlion  to  ftay  proceedings 
on  faid  ejeAments,  and  to  compel  them  to  a(&£rn  the 
truil  terms  to  appellants;  and  9th  March^  i^9?>  the 
caolc  was  heard  before  the  late  Lord  Chancellor,  yho, 
declared  that  the  terms  for  years  were  not  difcharged 
by  the  inheritance  vefting  in  Ann^  and  that  the  5000/.  ^ 
portion  limited  by  the  laft  fettlertient,  ought  to  be  railed 
and  (iand  charged  upon  faid  eftatej  together  with  (everai 
fums  for  maintenance  for  Ann  till  her  age  of  16  years, 
and  from  thenceforth  full  intereft  for  (aid  5000/.  and 
decreed  an  account  of  the  profits  of  the  truft  eftates 
from  the  death  of  Sir  Edmond  to  the  death  of  Ann^ 
but  gave  no  direfUon  how  fame  ihp^ld  b^  applied,  nor 
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4  *  ■»■■  n  relenrcd  the  confidcration  thereof,  nor  referred  U  fo  t 
I'joi.     raaftcr  to  compute  any  account  of  the  faid  5000/.   aad 

^  -  II ,  ■..■,/  maintenance  and intereff ^  but  declared  that  up>on  con- 
ftruftion  of  the  trufts,  one  5000/.  only  ought  to  be 
raifed  ^  and  appellants  infilled  that  the  portion  of  50C0/. 
was  defigoed  as  a  provifion  for  the  daughter,  in  cafe  (he 
fhould  have  nothing  elfe,  and  ceafed  when  the  reafon 
and  occafion  of  raifing  it  ceafed  ;  namely,  when  the  ef- 
tate  and  inheritance  out  of  which  it  was  to  be  raiied 
defcended  upon  jinn ;  for  it  were  asaihft  reafon  that  her 
own  eftate  ftiould  he  debtor  to  herielf,  and  the  portion 
once  ceafed,  the  eAate  ought  to  remain  difcharged  in 
the  hands  of  appellant  to  whom  it  defcended.  And 
that  it  was  not  in  the  power  of  jinn  by  nuncupative 
will  to  revive  the  portion,  .  or  ..cojatinup  it  as  a 
charge  upon  her  inheritance,  becauife.  (he  was  an  in* 
fant  ^  and  that  although  (he  had  made  a  deed  by  ex^ 
prefs  words  to  charge  the  portion,  or  had  appointed  it 
to  be  raifed  out  of  her  inheritance,  fuch  deed  would  have 
been  void  by  reafon  of  her  infancy ;  and  further,  that  it 
did  not  any  way  appear  that  jinn  had  any  thoughts  or 
intention  of  giving  away  this  portion,  or  that  there  was 
any  difcourfe  about  it,  but  all  (he  could  be  prefumed  to 
.  mean  by  this  gift,  was  the  ready  money,  jewels,  and 
.  other  things  which  her  grandixiother  (the  Lady  Morgan) 
had  given  her ;  and  that  the  refpondents  themJTetves^  laid 
no  fVrefs  upon  this  nuncupative  will,  but  took  out  admioi- 
ftration  to  jinit  as  inteftate,  and  never  fet  up  the  will  till 
feven  months  afterwards,  when  the  clergyman  fwore  to  it 
from  hts  (hort- hand  notes ;  and  that  appellants  were 
flrangers  to  thofe  proceedings,  nor  if  they  had  known  of 
them,  could  they  by  the  courfe  of  the  Prerogative  court 
have  oppo&d  them;  and  refppndent's  probat  was  not 
examinable  in  Chancery ;  and  appellants  infifted  thatthe 
refpondents  ought  not  to  be  favoured,  for  Lady  Kemeys 
for  a  portion  of  jooo/.  had  a  jointure  of  BooL  per  ann* 
difpunifliable  of  wafte,  and  that  Sir  Charles  had  cut  down 
1000/.  worth  of  timber  and  wood,  and  particularly 
groves,  ornaments  of  the  family  feat  at  Rupera^  and 
<leflroyed  the  deer  there ;  and  refpondents  had  received 
the  profits  of  the  eftate  for  17  years,  and  gained  15 
years  profit  of  the  reft  of  the  eftate,  not  in  jointure, 
worth  1300/.  per  annum^  and  alfo  received  the  profits 
;of  another  eftate  worth  700/. per  annum\  and  appellants 
further  (hewed  that  after  this  caufe  had  been  by  the  Lords 

Die  Fene-  ordered  to  be  heard,  reQ)oadents  brought  a  crofs  appeal, 
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cortiplaining  that  both  the  portions  of  5000/.  vnth  la-  < "  '  *"    '  ■% 
tereft,  are  not  appointed  to  be  raifed  by  the  faid  decree,     '7^'*  ^ 
and  deliring  that  the  decree  may  te  altered, and  reftified  io  '       ,.     ' 
that   behklf,  which  refpoudents  infifted  there  was  ao  2;^^/'' 
colour  for;  and  that  it  appeared  upon  comparing  botlx  j^^„^ 
deeds,  that  the  only  reafon  /or  making  the  laft  fettlement  yol.xvi.p, 
in  i67/>,  was  becaufe  thefe  was  tbon  iffuc  a  fon  and  a  5^5^ 
daughter,  and  by  the  firft  fettlement  in   1674,  no  pro- 
rifion  was  made  for  daughters  but  in  cade  of  failure  of 
ilTuc  male  5  and  the  5000/.  demanded  by  this  crofs  ap-  William 
peai,  did  not  become  due  to  jinn  till  after  the  inherit-  Dobyns. 
ance  had  descended  upon  her. 

.  The  refpondents  ihewed  on  the  .othier  hamii  that 
the  greater  part  of  the  premiiles  con^prifed  in  the 
fettlement  of  1676,  had  been  the  eftate  of  Sir  Thomas 
Morgan,  and  Lewis  Morgun,  WUliam  TAomas^s  maternal 
grandfather,  unto  whom  the  appellant  JSJizaieth  was  not 
any  ways  related,  and  yet,  as  being  heir  at  law  of  ^7- 
liam  Thomas,  ftie  had  under  that  fettlement  become  in- 
titled  to,  and  enjoyed  thofe  eftates  ;  an4  that  i^/z9  fur- 
vivcd  her  brother,  arrived  to  the  age  of  eighteen  year^ 
and  20th  jiugufif  '^94»  nxade  a  will,  of  the  Impoct 
ilated  by  appellant,  and  that  dame  Marjf  K^mejs  took 
out  adminiflration  to  Ann  her  daughter,  with  her  will 
annexe^d;  and  (he  foon  after  dying,  Sir  Charles  Kemeys  took 
out  adminiftration,  de  bonis  non^  to  Ann,  with  her  will 
annexed;  but  refpondents  did  not  ftate  the  will  to  have 
been  nuncupative,  nor  that  dame  Mary  firft  adminiftered 
to  Ann  as  intedatc,  but  ftated  that  Sir  Charles  and 
dame  Mary  Kemeys^  in  order  to  recover  the  two  fums 
of  5000/.  together  with  arrears  of  Ann'^  maintenance^  ' 
With  intereft  from  the  times  payable,  brought  ejeAments 
in  the  trudees  names;  and  obtained  judgment,  and  that 
then  appellants  filed  their  bill,  and  fuch  decree  made 
as  flated  by  appellants ;  and  refpondents  iniifted  that 
Sir  John  Thomas's  appeal  ought  to  be  difmiffed,  and  that 
upon  the  crofs  appeal  both  fums  of  5000/.  ought  to  be 
decreed  to  refpondents,  and  that  the  two  ieparate  fettle- 
ments  had  provided  for  the  railing  two  fcveral  5000/. 
upon  feverai  and  diflinA  funds  payable  at  different  times^ 
and  upon  diftin£):  and  different  contingencies,  and  pro- 
vided different  fums  for  maintenance  in  the  mean  time^ 
without  any  declaration  in  either  fettlement,  that  the 
one  fum  was  intended  in  lieu  or  fatisfaAion  of  the  other^ 
4uid  that  the  terms  (being  lodged  ia  truftees)  were  not 
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^  '■  ^  s  merged  or  extinguiftied^  and  that,  as  there  was  a  le^d 
I70I.  remedy  left  at  law  for  fecovery  thereof,  there  was  no 
'  realbn  for  a  court  of  equity  to  interpofe  for  the  benefit 
of  a  remote  relation,  though  heir  at  law ;  and  that  the 
two  fums  of  5000/  and  5000/.  were  in  their  nature  per- 
ibnal  eftate,  and  as  fuch  veiled  in  Anrtf  who  was  of  faf- 
ficient  age  to  diipoie  by  will^   and  had  fuffidtntly  dif- 

Soled  thereof;  and  that  the  inheritance  defcending  upon 
er,  ought  not  to  turn  to  6er  prejudicei  or  difable  her 
from  dupofing  of  her  perfonal  eftate  \  and  infifted  that 
there  was  no  precedent  where  a  Court  of  Eqnity  had 
decreed  an  extinguiihment  in  a  cafe  of  this  nature  \  and 
that  fuch  new  conftruftion  ought  not  to  be  introduced 
in  this  cafe,  appellants  enjoying  above  2000/.  per  an* 
num  (fubje^  only  to  the  demand  in  queQion)  of  which 
above  looo/.  per  annum  was  the  inheritance  of  the 
Morgans,   to  which. appellants  had  no  title,    but  under 

Henry       ^^^  very  Settlement  of   1776,    by  which  5000/.  is  ap- 

poley.       pointed  to  be  railed  as  aforefaid. 

DieMartis  8S.  Aprilis^  1701.    Upon  hearing  coun* 

dl  on  thefe  appeals,  it  was  ordered  and  adjudged 

Ea.  Ab.     by  ihe  Lords  that  both  appeals  ihoiild  be  difmiiled,  and 

^^9;  the  decree  complained  of  affirmed*      Lords    Journ. 

348  vol.  xvi.  p.  645* 
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The  Honourable  Henry  Cornwall^  I  AnncHant 

Elizabetb  ^illiami,  an  infant,     «    Refpondent. 

THE  appel- iat  made  this  cafe :  Richard  Willianu^Cttt,  z^ 
feized  id  fee  of  lands  in  Bncon,  Radnor^  and 
Hereford 'y  by  his  will  in  writing  devifed  to^his  wife 
tkereout  a  rent  charge  of  250/.  for  her  life,^  in  lieu, 
of  dower,  and  devifed  the  inheritance,  charged  with 
dcks  jind  legacies,  to  hit  brother  Thomas,  who  upon  his 
death  became  ieifed,  and  by  marriage  deeds  of  leafe  and 
releafe,  22d  and  z^A'Oaober^  1696,  Tettled  part  of  his 
cfiate,  to  the  value  of  340/.  fer  Annum,  upon  Elizabeth, 
Ms  mtended  wife,  for  her  jointure,  and  fettled  the 
vhole  tftate  (about  687/.  per  annum,)  upon  the  iflue 
male  of  that  marriage,  remainder  to  himfelf  and  his 
right  heirs  ^  and  if  he  died  without  ifllie  mal^,  an4 
ytt  one  daughter,  that  thien  the  premiides  fliould 
be  charged  with  3000/.  to  be  paid  to  that  daughter  at 
her  age  of  twenty  one  years,  and  150/.  per  annum  for 
her  maintenance  in  the  mean  time  i  which  marriage  tool^ 
tStfk,  and,  i8th  M^jf  ^^91 9  Thomas  Williams,  (hav- 
ing then  no  iflue)  made  his  will,  and  thereby  charged 
his'^eftate  with  hU  debts,  and  fubjeft  thereto  devifed  the 
^hole  eftate  to  his  brother  in  law,  and  neareft  jcinfinan, 
BoQor  David  Williams,  and  his  iflue  males  remainder 
to  Henry  Williams  and  his  heirs  for  ever,  and  made 
I)oftor  Williams  executor,  and  died  29th  May,  1698, 
without  iflue  male,  leaving  refpondent  Elixabeti,  the  in* 
fant  then  about  three  months  old,  his  only  child>  and 
Doftor  Williams  immediately  entered,  and  being  in  qu^et 
pofFeflioii  in  the  premifles,  and  finding  the  debts  and 
incambrances  were  more  than  the  eftate  could  anfwer, 
propofed  to  fell  the  eflate  to  the  widow,  which  flie  at  firft 
Agreed  to,  and  articled  with  DoAor  Williams  accord- 
ingly; but  after  flie  defired  to  be  releafed  from  tfaofe 
articles  which  the  Doftor  in  favour  to  her  (as  flie  ac- 
knowledged) complied  with;  after  which  the  Doctor 
and  Henry  propofed  to  fell  to  appellant,  who  had 
other  manors  adjoining ;  and  articles,  dated  14th  Janu^ 
ory,  1699,  were  executed  between  Doftor  Williams , 
Henry  Williams,  and  appellant,  whereby  they  covenanted . 

to. 
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to  convey  the  fee  fimple  of  the  real  eftate^   and  all  the 
goods  and  (lock  thereon  (which  b^d  ^een  the  goods  ^nd 
ftock  of  Tbomas)  unto  appellant  ^   and  in  confideration 
thereof  appellant  covenanted  to  pay  206/.  for  the  per- 
fonal  eftate,  4500/.  for  the  real  efl^te,   ^nd  3000/.   to 
Elizabeth f  the  infant^  when  Aie  attained  her  age  of   2 1 
years,  and  till  then  i^oi,per  annum^  fortheintereft  of  it: 
and  to  pay  the  widow  of  Richard  Williams  (then  the 
wife  of  Doftor  Page)  the  rent  charge  of  250/.  per  an- 
num  for  her  life,    and  to  permit  EU^abeth^  the  widow 
of  Thomoij  to  enjoy  340A  per  antwrn  for  her  life  j   and 
Dodlor  fVilliams  and  Henry  IVilliams,  covenanted    t<^ 
pay  the  debts  of  Richard  and  Thomas  Williams  \    aqd 
pofleflion  of  the  whole  eftate  was  immediately  delivered 
to  appellant,  who,    whilft  fines  and  copvi^yances  werp 
preparing,  provided  the  purchafe  moneyi   and,   in  con- 
fidence of-  the  articles,   dilburfed   feveral  confiderable 
foms  for  taxes  and  repairs ;  and  by  dlreAion  of  Dofior 
Williams  aftually  paid,  in  part  pf  the  purchafe  money, 
1029/-  3/'  4^«  a  mortgage  debt  to  one  Oades^  and  paid 
Doftor  Williams  himfelf  300/.  more  j  but  the  wife  of 
Doftor  Page^  who  was  widow   of   Richard  Williams, 
dying  before  the  conveyances  were  perfefted,  EHzahftb^ 
the  widow,  of  Thmas  gave  out  that  Doftor  Williams  and 
Henry  had  no  power  to  fell  the  real  eftate,  but  that  re(^ 
pondent  Elizabeth  was  indtled  to  it;  wherefore  ^ppellant^ 
20th  January t   4699,  preferred  his  hill  fpr  difcovery 
ot  title,  and  for  a  Jpecific  pcrfof  mance  of  the  articles ; 
^nd  Elizabeth,  the  widow,  and  refpondent,  by  theii*  aur 
fwer,  infifted  refpoqdent  was  intitled   uhd.er  the   will, 
of   nomas  \  whereupon  the  creditors   preferred   thicir 
bill,  and  their  debts  were  admitted  by  all  the  defendants; 
And  8th  July^  170D,  the  caufes  were  heard  by  the  Lord 
Keeper,  and  a  queftion  arofe  upon  the  will  of  Thomas^ 
wherein,  after  the  real  aqd  perfonal  eftate  were  charged 
with  his  debtSy   was  a  claufe  in  thefp  words:  ^<  And 
•'  whereas  by  the  fettlemcnt  made  upon  my  wife,  1  have 
**  refervcd  the  fee  and  inheritance  of  all  my  meflua^es, 
f^  lands,  and  tenements  in  myfelf  after  the  eftate  tail 
*<  therein  is  fpent ;  now  my  will  is,  that  in  cafe  I  die 
*'  without  iffue,  or  that  the  iffue  by  me  begotten  ftial) 
•^  happen  to  die  without  iffue  of  his,  her,   or  their 
*«  bodies,  or  that  the  eftate  tail  limited  by  that  fettle- 
^<  inent  (hali  happen  to  determine  and  be  fpent,  I  do 
^'  hereby  give  and  beqiaeath  unto  my  well-beloved  kinf- 
*<  man  David  Williams,  whom  I  do  hereby  appoint  to 

"pay 
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'*  pay  all  my  debts  and  legacies  hereby  givcfl  and  to  be  4  ■■»  ^*"  » 

*'  given,  and  upon  xohdicion  that  he  pay  the  fame,  ali     1701. 

**  my  manors,  meiTuageSj  &c.  to  hold  to  him  for  his  life,  ^  ■  ■  ■*  ■■  ■  ^ 

«*  then  to  his  firft  and  other  fons  in  tail  male,  remainder 

•*  to  Henry  Williams  in  fee,  and  if  the  Doftor  leave 

«*  iffue  maie  the  eftate*fo*be  charged  with  500/.  for 

«*  HenrjJ*     And  upon  tlie  hearing  the  court  difmiffcd 

appellant's  bill,  which  difmiffion  appellant  infilled  ought 

to  be  reverfed ;  becaufe  in  the  conftruftion  of  wills  the 

intention  of  the  teftator  is  principally  to  be  regarded, 

and  it  manifeftly  appeared  teftator  intended  two  things^ 

that  his  debts  fliouid  be  paid,  and  that  after  payment  of 

his  debts  the  heir  male  of  his  family  {hould  have  what 

remained  of  his  real  ^ftate ;  and  that  this  was  his  iiitea-. 

tion  appea.red  by  the  marriage  fetileinent,  by  the  will, 

and  by  his  repeated  verbal  declarations ;  for  by  the  fet* 

;lement  the  e(Vate  was  limited  to  the  iffue  male,  and  an 

imple  provifion  made  for  the  daughter,  and  by  the  ex- 

Tcfs  words  of  the  will  the  eftate  was  devifed  to  Doftor 

YilUamsj  charged  with  the  debts,   if  the  eftate  limited 

)y  the  fettlement  (which  was  on  the  UTue  male)  happen 

0  determine  or  be  fpcnt ;  and  it  was  proved  in  the  caufc. 

hat  after  making  the  fettlement,  and  Before  and  after 

naking  the  will,  teftator  frequently  declared  that  if  he 

lied  without  iffue  male,  his  kinfman  Dq£bpr  Williams 

fhould  have  his  eftate.     And  appellant  Ihewed  that  if  W.  Whit- 

:he  difmiffion  ftiould  be  reverfed,  the  creditors  would  locke, 

ioon  be  paid,  the  purchafe  money  being  ^r.eady,  who  ^- ^^^• 

otherwfe  could  not  receive  fatisfaftion  in  many  years.      ^^^^^ 

r 

The  relpondfents  in  affirmance  of  the  difmiffion  ihewed. 
That  Thomas  Williams's  eftate  was  850/.  per  annum ^ 
(and  worth  17,000/.  to  be  fold)  and  was  charged  with 
feveral  debts  of  his  late  brother  Richard^  and  the  250/- 
rent  charge  to  his  widow;  and  that  he  made  the  fet- 
tlement ftated  hy  appellant,  and  frequently  before  and 
after  his  daughter  was  born,  declared  that  if  he  Ihould 
die  without  iffue  qf  h:s  ovi^  body^  his  eftate  ftioald  never 
go  to  any  of  the  Rumfeys^  who  were  his  heirs  at  law» 
but  he  would  in  fuch  cafe  give  it  to  his  kinfman  David 
Williams,  doftor  in  phyfic,  who  had  married  his  fifter; 
and  afterwards,  before  his  daughter  was  born,  made  his 
will  as  ftated  by  appellant;  and  that  after  refpondent ' 
was  born,  (as  fully  proved  in  the  caufe)  he  cp  feveral 
occafions  declared  (he  ftiould  have  his  eftate,  and  that  it 
was  pride  in  any  one  to  give  his  eftate  from  his  daughter 
*  to 
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topreferre  a  name}  and  that  if  he  had  tofiooff  a  year 
(he  fliould  have  it  all.  And  that  imiiiedmtely  upon  hia 
death  DoAor  JVilliam^  (who  was  hi$  phyfidan,  and 
preient  with  him  when  he  di^d)  pofleirpd  himfelf  of  the 
will  and  the  perfona^  eilate,  and  gave  out  that  the  faid 
Thomas  had  given  him  all  1)^  euate,  paying  hi9  debts 
and  legacies  \  and  that  they,  witbother  charTes»  were  io 
great  that  ht  (bould  be  obliged  tq  fell  the  eftate.  And 
that  Eli^ahith,  the  widow^  having  never  feen  the  will^ 
but  believing  it  tp  be  fo  as  the  DoAor  had  dedaredj 
entered  intp  an  agreemedt  with  him  for  the  pur^hafe  of 
the  eftate;  but  her  father  commanding  her  todeii^ly  that. 
agreement  was  waved  on  both  fides.  And  then  th<s 
Doctor  and  Henry  Willianu  contracted  with  appellant^ 
who  paid  3po/.  to  DoAor  Willianu  in  part  of  the  par«r 
ahafe  ixioneyj  and  paid  off  a  mortgage,  or  other  incum* 
brancei  for  loooA  and  intereft.  And  refpondent's  mo- 
ther  having  proved  the  wi)!,  was  adviied  her  daughter 
had  th^re-under  an  eftate  tail,  and  that  the  Qoftor  had 
no  prefent  eftate  given  him  by  the  w^ll,  only  a  power  to 
(ell  (b  much  as  the  perfpnai  eftate  (hould  fall  Ibort  of 
.the  debts  and  legacies,  and  that  the  mother  acquainted 
appellapt  therewith  before  he  had  perfected  his  agree* 
ment  for  the  pOrchafe,  or  paid  any  money,  and  cautioned 
him  againft  proceeding  in  the  faid  purchaie ;  but  appel« 
lant  oxi  Mrs.  Pagi's  death,  whereby  250A  rent  charge 
had,  fallen  in,  filed  his  bill  for  a  fpedfic  performance  of 
the  articles  of  purchafe,  and  the  creditors  exhibited  th^ir 
bill  to  have  their  debts  paid  \  which  bills  refpopdent  and 
the  other  defendants  having  anfwered,  feveral  witnefles 
were  examined  on  all  fides^  and  the  c^ufes  were  heard 
before  the  Lord  Keeper,  affifted  by  the  Mafter  <^  the 
Rolls,  Juftice  Po^iii  and  Jyftice  BUncowe^  i8th  Junit 
X7001  wh^n  the  court  took  time  to  confider }  and  8tb 
day  of  July  following  declared  that  he,  the  Mafter,  pf 
the  Rofis,  faid  two  Judges,  and  lil^cwife  the  ]jQrd  Chief 
Juftice  Treby^  (the  cafe  having  been  delivered  to  him  in 
writing  by  his  Lordfhip's  order)  were  all,  pn  confidera- 
tion  of  the  whole  matter,  of  opinion^  that  an  eftate  tail 
in  all  the  fddpremiflTes  was  vefted  in  refpondent  JS/izo^^/i 
by  the  will  ot  Tbomax  Williams^  her  father,  fo  that  the 
court  could  not  oblige  a  performance  of  the  articles  2 
and  therefore  ordered  that  the  appellant's  bill  ftiould 
ftand  difmiiled,  and  upon  the  creditors  bill  it  was 
ordered,  that  it  be  referred  to  a  Mafter  of  the  Court  to  . 
ftate  the  debts,  and  in  cafe  the  perlbnal  eftate  ihould  fa^ 

ihort. 


fliort,  then  fb  much  of  the  real  eftate  fhould  be  fold  to 
pay  them ;  and  that  appellant  Ihould  account  for  what 
he  received  out  of  the  real  eftate,  and  be  allowed  what 
he  ^ad  laid  out  upon  the  faid  prcmi^  in  laftiag  im* 
provemenu^  and  that  he  fhould  be  p^id  what  he  had 
paid  on  account  of  the  purchafe,  and  taking  in  of  incum^ 
braaces,  with  intereft  and  coftsy  and  thereupon  he  to 
aflign  and  re-convey  to  refpondent.  And  refpondent 
iitfifted  that  it  was  tjie  plain  intent  of  her  father,  that 
(he  ihould  enjoy  the  eftate  after  the  debts  and  legades 
paid;  and  that  a  ftramed  conftruftion  of  the  will 
ought  not  to  be  ^afle  tp  dU^nhcrit  h^r  in  favour  of  a 
x^mote  gelation. 

Difi  S^iatif  12^  Aprilis,  1701.    Upop  hearing  coun- 
cil upon  this  appeal,  it  was  ordered  and  adjudged 
by  the  Lords  that  the  iame  (hould  be  difmifled,  and 
that  the  order  of^  difiniflion  and  decree  therein  com- Henry 
plained  of  (hould  be  affirmed.    L^rds  Joum.  toL  xiu  iPoley, 
iV^CQi  Richaid 
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ff^iiUam  Haiukofk   and    LeoMrdX  At^r..iu«». 
iOi^/f^,  Efqre,  .  ;  AppcUants. 

Sir  Aribur  $bqen^   Bar t.   Heir  and  1 

Adminift  r$iar  of  Sir  J4me4  Shofitiy  \  Re  fpondcDt . 
dcceafed)  i-  '  «  i 

Cafe.;;e5^  rj^H  E  appeliafit^  made  this  cafe:  George ^  EarJ  of 
X  Kildare,  23d,  October^  1^41,  granted  a  leaic. 
^i(i/^r  <?/'^)  of  KUlinure  aad  Bisllinfi  Chtighy  in  the 
.  cpunty  pf  JVefimeath^  in  Ireland,  to  Sir  James  Dillon 
for^(Sy€^rSj^at37./.ipj.  xent,  and  i^ihFebru^ry,  1656, 
E^rl /'^f«/*t;«r/A'^is  foq^  (Earl  George  being  dead)  in 
confjia«jra,tion  of  the  furrender'  of  former  leafes,  and 
.of  255/.  paid  himj  demifed  the  premifles  to  Ridgley 
Hatfield  (fince  deceafed)  for  29  years,  at  the  fame  rent 
of  37/.  1.0/.  for  the  firft  18  years,  and  40/,  p,er  annum 
afterwards,  ^nd  covenanted  that  the  premiites  were 
free  from  incumbrances ;. and  23d  February y  ^6^6^ 
Ridgley  Hatfieldy  for  127/.  loi.  afljgned  part  of  the 
premilTes  to  appellant  Handcotk  for  the  reptiainder  of 
his'  term,  Pf y'mg  unto  Earl  fVentworth  and  his  heirs, 
for  the  firft  4  years,  5/.  per  annum,  and  the  next  14 
years  lol.  per  annum,  and  for  the  remaining  11  years 
20/.  per  annum\  Sir  James  Dillon  affigned  his  leafe  to 
Thomas,  Vifcount  Dillon,  who  being  indebted  by  re- 
cognizance to  Arthur,  Vifcount  Ranelagh,  he,  Lord 
*Ranelagh,  in  November,  167c,  by  an  extent  on  the* 
recognizance,  poflefled  himfelf  of  that  leafe,  of  which 
about  21  years  were  then  unexpired. 

Jiandcoch  and  Hatfield  having  no  notice  of  that  title, 
w«re  'forced  to  buy  it  in  from  Lord  Ranelagh  for  220/. 
and  afterwards  held  the  land,  and  paid  the  referved 
rent  to  Earl  IVentworth  until  1663,  when  he  died: 
And  l#Qrd  Dillon  (having  been  beyond  fea  with  King 
CA^rr/if/ the  fecond)  was  on  his  return,  in  KJ63,  reftored 
by  a  decree  of  the  Court  of  Claims,  and  put  into  pof- 
feflion  under  an  injunAion,  for  the  remainder  of  the 
term  demifed  by  Earl  George-,  and  accordingly  en- 
joyed it.  till  it  expired  in  1677,   ^nd  always  paid  the 

referved 
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referred  rent  of   37/.    10/.    to   appellant   Handccgl^ 
under  the  29  years  leafe  to  J^idgUy  Hfltjield. 

Sir  James  Shaen  was  indebted  to  Hjandcock  by  bond, 
:dated   15th  February y    1661,    ;ioo/.    principal  money, 
and  fix  years  intereft,  for  vhich  Handcock,    ^i   J677, 
importuned  Sir  James  Shaen,  who  then  pretended  fome 
tide  to  the  premifle^,    and  told   Handeock    he  migh,t 
pay  himfelf  out  of  the  rent  referved  on  the  29  years 
Jeafe;  apd  Ha.ndc9ck  accordingly,  during  the  infancy  of 
Johfiy  then  Earl  of  KUdare^    and  without   his  privity, 
received  the  referved  rent  from  Lord  Dillon  and  Hatf^ 
fieldy  and  retained  and  applied  it  towajrds  his  own  oebt, 
hut  never  fince  1685,  other  wife  paid  Sir  James  Shaen  or 
Sir  Arthur  Shaen  any  ryent  for  thofe  premifles ;    becaufe 
IS^zAJohfty  pncofljiing  of   ^ge  in  1683,  exh  b'ted  his 
bill  againfl  appellants  and  Sir  James  Sbaen^  for  difco?* 
very  of  their  titles,    praying  that  appellants  might  ac- 
count with  him  for  the  laid  rents;    and   appellants  re- 
'  tained  faid  rent  to  recompenfe  themfelves  for  the  da- 
mages fufFered  by  fuch  prior  incumbrances   of   Lord 
Rane/agh  and  Dillon  \  and,  in  16.87,  Sir  James  Shaih 
cxhilHted  his  bill  for  an  account  of  the  rent  and  pofr 
ieffion  of  the  premifles  1  and  in  the  fame  year  appellaqc 
Hatfield  exhibited  a  crofs  bill  againft  Sir  James  Shaen, 
^ari  Jobnj  and  others,  to  difcov^r  their  titles,    and  to 
be  quieted  in  his  pofleflion,  and  to  have  fatisfa^tion  for 
thetim^e  he  was  oufted.by  Lord  ^anelagh  and  Dillon* $ 
tides,  and  for  his  improvements;  which  bill  Sir  James 
refufing  to  anfwer,  appellant  Hatfield  obtained  an  in- 
junftion  to  quiet  poffeffion,  and  alio  to  ftay  Sir  James"* % 
proceeding  till  anfwer  and  further  order :    And  in  Ml* 
chaehnaSy  i6p2.  Sir  James  put  in  an  infufEcient  anfwer, 
and  on  exceptions  Submitted  to  anfwer  over,  but  ne» 
glefted  fo  to  do,,  ^ixA^Hatfield  had  procefs  of  contempt 
^gai'nfl  him  to  a  ferjeant  ^t  arms;  and,  1695,  Sir  J^mes 
died  in  contempt,    ^nd  never  filed  a  further  anfwer; 
but  after  his  death  refpondent.    Sir  Arthur ^   in  ij$9^, 
fis  his  heir  and  adminiftrator,  exhibited  an  original  bill 
in  Chancery  a  i;ain(i  the  appellants  Handcqck  and  Hat- 
fieldy  without  making  Ea^l  John  a  party,  alleging  leafe$ 
and  conveyances  of  the  lands  in  queftion,    made  30th 
December y  1 656,  by  Earl  Went'wcrth  for  1250/.  to  Sir 
James  Shaen  for  41  years,    at   110/   per  annum  rent; 
and  that  Earl  Wentwortby  24th  December^  ^^59*  f^^4S^f* 
by  another  leafe  demifed  the  fame  lands  to  John  Hum- 
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pirys  for.99  years^  at  lOO/.  per  ar^num  xent  j  and  after* 
wards^  25th  ^nd  2$tii  May^  166O9  together  vfitYiJohn^ 
Earl  of  Clarej  and  Robert  Boyfe^  £fq.  conveyed  the  fee 
and  inheritance  of  the  fame  lands  to  Arthur^  late  £arj^  of 
Anglefev^  and  others,  in  confideration  of  lOOoA  and 
pretended  that  the  faid  90  years  Jeaie  to  Humphrysy  9nd 
eonveysince  to  Lord  Anglefey^  were  in  truft  for  Sir 
'James  Shaen,  though  tliey  were  no  parties  to  this  billy 
nor  did  that  matter  other  wife  appear  in  the  caufe^  and 
though  appellants  in  tlieir  aofwer  to  Sir  Arthut^s  billy' 
infifted  on  Earl  John\  title,  and  proved  articles  of  the 
17th  of  Marchi  1657,  on  the  marriage  of  E^rl  Went" 

.  tvortb,  with  Elizabetbi  daughter  of  John,  Earl  of 
Clare^  in  confider^tipa  of  6ooc/.  her  portion,  and  al(b 
proved  a  fettlement  made  3d  and  4th  May^   i<$58,    in 

-  purfnance  of  thofe  articles,  whereby  Earl  Wentworth 
was  made  tenant  for  life,  and  Earl  John  tenant  in  tail| 
and  therefore  infifted  that  Earl  Jo^/i  dught  to  be  made 
a  party  to  conteft  Sir  Arthur^s  pretended  title,  fo  that 
appellants  might  pay  their  rents  fafely,  and  be  indem« 
i^ified ;  notwithftanding  which  the  Court  of  Qhancery 
in  Ireland,  ^th  Februa^f  16919,  proceeded  to  a  hear- 
ing, and  decreed  Sir  Arthur  Shden  the  poffeffion  of  the 
premises  in  queflion,  and  that  appellants  (hould  Recount 
for  and  pay  him  the  rents  thereof  ever  lince  the  25th 
March,  1686,  wliich  decree  appellants  concdved  to  be 
erroneous ;  becaufe  it  did  not  appear  that  Sir  James 
Shaen  paid  the  1250/.  or  the  up/,  per  annum  rent,  re- 
ftrved  on  the  41  years  leafe,  or  ever,  had  any  poffciEon 
under  it,  or  paid  the  450/.  confideration,  or  the  100/. 
per  annum  rent  referved  in  the  99  years  leafe,  br  had 
any  pof&fHon  under  it  \  nor  that  the  conveyances  in 
1660  were  made  to  the  Earl  of  Anglefey  and  others 
in  truft  for  ?i\x  James  Shaen  and  his  heirs  j  and  beca^ufe 
it  appeared  that  Earl  Wentworth  was  bare  tenant  for 

'life,  and  had  no  power  to  make  fuch  99  years  leafe, 
or  conveyance  in  fee,  and  that  it  was  contrary  to  law 
and  the  rules  of  equity,  to  decree  pofTeflions,  and  de»  > 
termine  titles  of  freehold  and  inheritance  in  equity,  with* 
out  having  before  the  court  the  parties  interefted  in  point 
of  title,  and  more  efpecially  to  determine  landlords  free- 
holdsupon  tenants  defences,  the  landlords  not  beingthcm*  . 
felves  parties  \  and  that  the  Earl  of  Kildare  not  being 
made  a  party,  appellants  could  not  be  indemnified  as 
againft  him,  but  that  he,  notwithftanding  the^faid  decree,, 
might  proceed  againft  appellants  upon  the  covenants  in 
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their  leafesj  or  upon  his  bill  exhibited  in  i683>  or  any 
Bcwbill,  or  by  an  ejeftmeflt  of  the  premiiles,  and  no  in-      170'- 
jonftion  could  be  granted  againf^  him,  he  being  no  par-         • 
ty  to  that  decree,  nor  claiming  under  any  peribn  party  j^hn 
to  it;  and  |>rayed  (hat  the  decree  might  be  reverfed.        Hawles. 

The  respondents  in  affirmance  of  the  decree  made  this  31ft  Dec. 
cafe:  That  Earl  Went^orth^  by  indenture  dated  31ft  ^^S^- 
December,  16^6,  in  confideration  of  1I50/.  demifed  the 
lands  in  queftion,  and  feveral  other  lands  (which  by 
leafes  in  being  did  not  then  yield  above  io6/.  a  year)  to 
Sir  James  Shaen  for  41  years,  at  no/,  rent;  and  2d 
December,  i6^g,  in  confideration  of  250/.  did  by  ano- 
ther indenture  dcmife  the  reverfion  to  John  Humphryf 
for  9p  years,  in  truft  for  Sir  James  Shaen,  at  100/. 
rent;  and  by  leale  and  releafe,  25th  and  26th  May, 
1660,'  Earl  Wentvjortb,  with  confent  of  John,  Earl  of 
Clare y  (whofe  daughter  Earl  Wentnvorth  had  married) 
and  of  the  Honourable  Robert  Boyle,  hfq.  in  confidera- 
tion of  1000/.  conreycd  all  faid  lands  and  premiflcs  to  Ar^ 
thur  Annefleyy  Efq.  afterwards  Earl  of  Anglefey,  and 
others,  and  their  heirs,  in  truft  for  Sir  Jaimes  Shaen '  and 
his  heirs;  and  foon  afterwards  faid  Earls  of  Kildare  and 
Clare  ordered  faid  lands  to  be  left  out  of  the  Earl  of 
KilJare^s  rent-roll,  and  it  was  (b  done;  and  Sir  James 
Shaen,  until  Michaelmas,  1685,  received  the  rents  of 
the  premiflles  in  queftion  from  appellants,  ot  thofe  they 
derive  under,  and  the  leafe  under  which  the  appellants 
claimed  expired  25  th  March,  1^86,  before  and  after 
which  tune  appellants  made  frequent  applications  to  Sir 
James  Shaen  and  reipondent,  to  renew  their  leaies  at  aa 
undervalue^  which ^eing  refufed,  appellants  threatened 
to  fet  up  Lord  Kildare*^  title,  pretending  to  be  his  te- 
nants, and  that  they  had  attorned  to  him ;  and  (hewed 
that  rcfpondent,  after  his  father,  Sir  Jameses  death,  ex- 
hibited his  bill  againft  appellants,  to  be  reftored  to  the 
poflejRion  of  the  prem^Tes  in  (]^ueftion,  and  for  ^  account 
of  the  mefne  profits  fince  their  leaie  expired,  they  having 
from  that  time  held  over  the  pofleffion;  and  that  appel- 
lants in  their  anfwer  infifted  they  never  were  tenants  to 
Sir  James  but  to  John,  Earl  of  Kildare,  and  believed 
his  title  beft,  though  appellant  Handcock,  in  his  anfwer 
to  a  t^  formerly  filed  by  faid  Earl  of  Kildare  in  the 
Exchequer,  fet  forth,  that  he  was  well  afiTured  that  fsdd 
deeds  of  leafe,  as  alfo  of  the  reverfion^  were  duly  made 
over  to  the  faid  Sic  James  Shaen,  or  ia  tmft  for  hiffif 
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and  that  be  had  duly  paid  the  rents  to  Sir  Jam/s  or  hU 
order;  and  that  he  and  Ridgley  Hatfield .{wni^x  whom 
appellant  Hatfield  claimed^}  heW  as  Sir  Jameses  tenaais, 
by  virtue  of  the  kafe  for  29  Years,  which  he  expeded 
to  hold  to  the  end  of  the  term  ^  and  the  appellant  HaU 
field  made  propofals  irt  his  own  hand-writing,  to  take  a 
new  leaiefrom  the  refpondeot^s  father,  reprefenting  aiid  re^ 
commending  himfetf  as  Sir  Jame:t\  fa  thfoi  old  tenant  ^ 
and  it  appeared  by  proofs  in  the  caufe  that  refpondencs 
were,  and  always  owned  themfelves  tenants  ^to  reipon- 
dent  and  his  father  \  and  that  the  chancellor,  upon  hear- 
ing the  caufe,  decreed  an  injunction  to  reftore  refpondent 
(o  the  pofTcflioa,  and  appellants  -to  account  for  the  mefne 
profits  at  40A  yearly,  the  old  rent,  from  the  expiration 
of  the  leafe  to  the  time  of  the  b'tli  filed,  and  from 
that  time  according  to  the  full  value ;  and  appellants  to 
have  allowance  for  fuch  money  as  they  paid  to  the  Lord 
Ranelagb  on  account  of  difturbance,  or  Tor  his  interefl: 
in  the  lands ;  ivhich  decree  refpondeCK  alleged  was  very  fa- 
vourable to  appellants,  in  abridging  the  mefne  profits  to 
40/.  a  year  for  that  time,  the  premifles  being  ^orth 
jooh  per  anmim\  and  as  to  the  fuggeflion  in  the  appeal, 
that  no  decree  ought  to  iiave  been  made,  the  Eari  of 
Kildare  not  having  been  a. party,  refpondent  (hewed  that, 
the  decree  was  agreeable  to  juftice,  and  the  cooflaot 
oourie  and  praftice  of  the  courts  of  equity  in  Ireland^ 
whtch'never  permit  tenants  who  hold  over  their  terms, 
to  fet  up  a  title  io  any  other  perfon  againft  their  land- 
lord, wbofe  title  by  their  leafe  they  had  acknow- 
Ie(^ed  and  held  under;  for  that  would  be  contrary  to 
the  fidelity  due  from  a  tenant  to  his  landlord,  and  a 
breach  of  the  trufl  repoied  in  him ;  and  that  it  would 
be  of  fatal  confequence  to  all  the  proteftant  proprietors 
in  that  kmgdom,  whofc  tenants  (being  generally  papifts) 
V^ould  thereby  be  encouraged  to  betray  the  poifeflion  to 
the  old  Irifh  proprietors,  and  drive  their  proteflant  land- 
lords to  ba  plaintiffs  at  law,  where  it  would  be  aimoll 
iiUfoflible  to  make  out  their  title,  moli:  gentlemen^s  evi- 
dences being  lo(l  or  deftroyed  in  the  many  wars^  rebel* 
lions  anddiforders  which  have  happened  in  that  kingdom; 
and  that  this  is  the  rather  reafonable,  becaufe  by  the  de- 
cree the  poffeffion  is  barely  to  be  reftored,  which  can- 
not interfere  with  the  right  of  any  man  but  the  very 
tenant  party  to  the  bill;  and  further  infilled,  that  the 
Earl  (who  and  his  anceftors  had  been  out  of  polTellioa 
near  50.yeftrs}  fhQul4  not  l^e  put  into  pofkiSou  till  they 
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bad  made  a  title  at  law,  and  that  the  refpondenti  who 
had  been  fo  long  in  po^effiofl,  ought  ilot  to  be  ftripped 
of  his  long  poffeffion  by  the  fraud  of  his  tenants;  and 
(hewed  that  the  Earl  of  Ki/Jare,  though  no  party  in  the 
caufe,  had  petitioned  the  Lords,  fetting  forth,  as  appel* 
knts  hav^,  which  Was  without  precedent,  orf  prayed 
both  petitions  might  be  difmifled  with  eofts. 

Die  Luna,  20"  Aprilh,  1701.  Upon  hearing 
council  upon  both  thefe  petitions,  it  was  ordered  and 
ADJUDGED  by  the  Lords  that  the  petition  of  John^ 
Earl  of  Kilian^  fliould  be  difinifled  without  prejudice 
to  the  Earl's  title,  and  that  the  decree  complained  of  by 
appellants  be  r^erfed,  the  Court  of  Chancery  in  Ireland 
having  proceeded  to  hear  the  eaule  without  proper  par- 
ties,, but  without  prejudice  to  the  titl^  of  Sir  Arthur 
Zhaen\  and  it  \vas  further  ordered  that  the  rdpondent 
Ihould  forthwith  amend  his  bill,  and  make  the  Earl  o£ 
Kildare  a  defendant ;  and  that  the  appellant  fhould  pro* 
cure  the  Earl  of  Kildare  to  appear  and  anfwer  before 
Michaelmas  Term  next,  ib  that  thfe  catifb  might  come 
on  to  be  heard  before  the  Chancery  in  Ireland  as  fbotk  as 
might  be ;  and  that  in  cafe  the  appellants  ihould  no€ 
procure  the  Earl  to  appear,  anfwer,  aind  calamine  bis 
witneflesy  fo  as  the  caufe  rhight  come  dn  tfs  aforefaidj 
that  then  the  faid  decree  fhould  Ilatidi  ^d  be  s(fimied» 
Lords  Journ.  vol.  xvi.  p.  6^2. 
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jfotn  t>ormer  of  4fcott^  £fti.     -^      Appellant 

The  rionourafcle  Charles  iextie^ 
Henry  Beriie,  Anthony  Henley^ 
and  Mary  hi&  Wife,  and  Bridget 
Bertie^  Henry  Cane,  Charks  Cane, 
MatthenjD  Cane^  and  John  Cane^ 
John  Dotm&^  of  Rowft>am,  E(q. 
Charles,  fVitliant^  Robert^  Pbilipy 
and  James  Dormer^  Efqrs. 
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Cafe*  26.  'Ir^HE  appellant  madie  ttis  cafe  :  That  (he  father  61 
X     Robert  Dormer  had  married. the  half  filler  of  ref- 
.  poadents^    Charles  and  Henry  Bertie,  and  had  iifue  by 
her  the  faid  Robert  Dormer,  who  died  without  iffue, 
.  leiied  6f  a  real  eftate  2000A  per  annum,  and  pbflelled  of 
a  greaf  perfonal  fortune,  leaving  appellant,  the  iba  df 
William,  only  brothei:  fo  the  faid  Robert'^  fatlier,  hfe 
heir  at  law,  and  that  faid  Robert  Dormer* %  real  eftate 
! ought   to    have    defcended  to  appellant;  but  that  a 
\fiiX,  dated  loth  November ,    i^93t   had  been  fet  up 
'by  the  contrivance  of  one  Henry  Cane,   firice  deccafed, 
who  had  been  a  bailiff  or  fteward  to  Mr.   Pitt  and 
Sir  John  Borlace^  and  %va^  once  only  employed  by 
the  Jaid  Robe  t  Dormer^  to  take  the  accounts  of  his 
eftate,  which  will  gave  the  reipondent  Charles  Dormer, 
his  brother  of  the  half-blood,    and    his   heirs   200/. 
per  annum,  in  cafe  he  fiiould  be  living  three  years  next 
after  teftator  s  death,    and  defired  his    executors   to 
fettle  it  upon  him  out  of  his  eftate  in  Dorton  and  J?^i//, 
in  the  county  Bucks-,  ^nd  if  he  (hould  die  before  faid 
three  years,  that  then  the  faid  200/.  per  annum,  and  the 
inheritance  thereof,  ihould  be  equally  d>vided  between 
the  reft  of  faid  refpondents  younger  brothers,    viz.  re- 
fpondents  WHliam,  Robert,  Philip  and  James  Dormer, 
and  Clement  Dormer  (fmce  deceafed)  that  fhould  be  then 
living,  to  be  and  remain  to  them  and  their  heirs ;    and 
.  in  like  manner  devifed  200/.  per.  annum  to  each. of  the 
refpondents,  William,  Robert,  Philip  and  James  Dormer, 
and  to  the  faid  C  ement^   and  to  Frances  Dormer  his 
fifter  of  the  half-blood,  if  alive  two  years  after  his 
death,  iooo/«  to  be  paid  by  his  executors^  and  in  cafe 
i}ie:^ihould  die  before  that  time|  thea  of  that   loooA.  . 

looA 
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too/,  each  to  Ann^  Dormer^  her  mother,  and  to  her 
brothers^  refpoadents,  Charles^  William^  Roherty  Philip 
and  James  Dormer ^  and  faid  Clement  Dormer y  and  the 
remaining  300/.  to  be  equally  divided  between  his  afting 
executors,    and  to  his  uneles   Peregrine   Bertie,    Efq. 
(fince  deceafed)  and  refpondents  Charles  and  Henry  Ber-^ 
tie,  and  the    faid   Henry  Cane   (fmce   deceafed)   ^L  a* 
piece,  to  buy  each  of  them  a  mourning  ring  y   and  di- 
icfted  all   his*  debts,   legacies,  ^and  funeral  expences, 
to  be  paid  by  his  executors  ;    and  gave  all  the  reft  of 
his  real  and  perfonal  eftate  whatfoever  equally  among 
his  afting  executors,  and  appointed  his  faid  uncles  Pere- 
grinej    Charles  and   Henry  Bertie,    together   with  the 
faid  Henry  Cane^  deceafed,  executors  of   his  faid    willl 
And  the  fuppofcd  teftator  died  ift  February^   '^PS*  ^^^ 
that  this  will  was  contrived  and  written  by  the  faid 
Henry  Cane,  who  was  proved  to  have  been  a  defigning 
perfon,  and  notorious  for  making  his  matter.  Sir  John 
Borlace^s  will,  whereby  he  provided  for  himfelf  40/.. 
per  annuMy  fecufed  out  of  the  manor  of  Stratton  Aud^ 
leyy  befides  other  legacies  to  his  family ;    and  boafted 
he  could  have  made  whom  he  pleafed  co-executors    with 
him  of  Mr.  Dormer^s  will,  though  he   was   an  utter 
ftranger  to  him  till  within  fome  fhort  time  before  his 
death  ;  aikd  when  fent  for  to  make  Mr-  Dormer*s  will, 
had  20  guineas  reward  for  his  pains ;  yet  knowing  teftator 
to  be  a  weak  man,  and  a  fit  fubjeft  for  impofition,  joined 
himfelf  with  refpondents,  the  Berties,  in  the  truft  of  the 
whote  eftate,  thereby  to  fhelter  himfelf  in  his  deflgns 
upon  the  faid  eftate   and  devifed  to  himfelf,    and  co« 
truftees,   a   noble   feat    which     coft     above    20,oooA 
boilding,  befides  a  real  eftate  of  2000/.  a  year,  and   a 
perfonal  eftate  of  about  20,000/.  and  that  after  all  the 
traft  in  the  will  performed,  there  would  remain  a  fur- 
plus  of  the  real  eftate  of  above  8000/.    a  year,  befides 
timber  of  great  value,  together  with  the  ancient  family 
feat,  which  appellant  was  intitled  to  as  heir   at  law, 
and  ought  to  enjoy ;  but  ^vhich  refpondents,  the  execu« 
tors  and  truftees,  infifted,  by  the  artificial  penning  of  the 
>vill,  belonged  to  them,  and  bught,  with  the  land,  to  be 
equally  divided  between  Cane  the  bailiff,    and  his  co- 
truftees  the  Berties \    and  that  appellant,   nth  JanU' 
^^h   1^597,  exhibited  his  bill  in  Chancery   for  relief, 
and  in(ifted  if  any  fiich  will  made,  yet  teftator's  perfonal 
eftate  ought  to  come  in  aid  of  his  real,    and  be  ap- 
plied in  eafe  thereof  to  difcharge  his  debts,   legacies, 
K  and 
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t'    %      \  and  funeral  expencei;   and  that  appellant  \^as  incitled 
1701.    to  the  furplus  of  teftator's  real  cftate  after  the  bequefts  to 
his    fix  brothers  of   the  half  blood,   aiSd  the  other 
trufteesy  as  a  refulting  tttft  for  him  as  heir  at  law,    and 
particularly   to  the  manfion  *houfe   of   fuch  value    ^s 
aforefaid;  and  further,  that  appellant  was,  as  heir  at  law, 
intitled  to  the  profits  for  the  3  years  next  after  teftator'9 
death,  oi -1200L  per  annurhj    then  devifed  ta  hie  faid 
fix  brothers ;  for  that  it  could  not  be  reafonably  inferred 
from  the  will,  but  that  the  teftator  intrufied  his  execu- 
tors with  his  whole  dilate,   merely  in  truft  to  fee  his 
will  performed,  which  done,  the  benefit  of  the  truft  of 
v/hat  is  left,  refuked  back  to  the  teftator's  htirs  ;    and 
that  fuch  appeared  to  be  teftator's  tncentioii,    as  weli 
from     what   teftator   declared  to  his  brother   Charles 
after  the  will  was  executed,    as  from  what  Cantf  thef 
very  penqer  of  the  will,  declared  to  refpondent  Charles f 
after  the  will  made  and  published ;  and  further  by  the 
will  itfelf  particular  legacies  had  been  given  to  the  exe- 
cutors, which  had  been  altogether  needkfs,  if  teftator 
intended  them  to  have  had   the  entire  benefit  of  the 
furplus  of  bis  eftatc ;  And  that  refpondents  put  in  their 
anfwersj  and  faid    Peregrine  Bertie  and   Henry   Caue, 
'(both  then  living)  and  the  faid  executors,  anfwered  tbif 
bill,  16th  March,  1697^  and  infifted  on  the  faki  will^ 
and  that  they  were  there -under  intitled  to  the  refidue  of 
the  eflate,  after  the  will  performed  in  diftierifon  of  ap- 
pellant 5  and  refpondents,  the  Dormers,  infifted  on  their 
200/.  a  year  refpeftivelyj  and  refpondent,  John  Dor* 
mer,  infifted  he  was  intitled  to  the  206/.   a  year   be- 
queathed to  faid  Clement  Dormer  as  his  heir  at  law, 
inafmuch  as   faid  Clement  out  lived  the  teftator  three 
years,  and  afterwards  died  without  i^ue ;   and  that  in 
that  caufe  witneffes  were  examined  on  both  fides,    but 
tifrough  negleft  and    mifinanagcnient    of    appellant's 
agents,  one  Henry  Smithy  a  material  witnefs  lor  appel^ 
lant,  who  could  have  proved  a  truft  in  the  execut42»*s  for 
appellant,  and  that  teftator  had  well  enough  gratified 
Cane  for  making  his  will,  was  not  fully  examined  to  that 
matter,  bec^ufe  (as  was  then  apprehended)  appellants 
interrogatories  were  not  full  enough  for  that  purpofe, 
and   that   appellant  had  therefore,    before  publication 
pafled,  applied  .to  the  Court  of  Chancery  for  leave  ta 
add  a  new  interrogatory  to  faid  Smith  touching  that 
matter;  which  on  the  6th  February  ^   1698^  was  ordered 
accordingly  i  but  that  by  a  fubfequent  order,   ptb  Fe^ 

bruarjf 
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iruarjf  that  order  was  dilcharged,  and  appellant  dc-  <■  "  ^s 
prived  of  the  benefit  of  Smith*%  teftimbny;  appellant  1701. 
therefore  infifted  that  the  order  of  the  ptb  of  Febru"  ' 
ary  ought  not  to  have  been  made,  but  that  Smith's  - 
rellimony  QUg;ht  to  have' been  taken  according  to  the 
order  of  the  6th  of  Pebrujgry  5  and  appellant  further 
ftatedi  that  refpondem,  'Charles  Cane,  was  examined 
as  a  wltnefs  for  his  father,  and  fwore  that  teftator  ex- 
prefled  himfelf  diffatisfied  with  appellant's  conduft  of 
bis  owil  afTairs  \  and  that  it  was  proved  that  teftator  was  , 
always  familiar  with  and  kind  to  appellant,  and  conti- 
nually (hewed  him  great  favour  and  refpeft  ;  and  fliew- 
cd  further,  that  appellant's  caufe,  together  with  ret 
pendents  caufe  againil  him,  and  the  executors  of 
the  faid  Robert y  were  heard  before  the  late  Lord  Chan* 
cellor  Somerjf  3d  March,  ,1698,  and  that  it  was 
^hen  ordered  that  the  faid  Henry  CaHe  (hould  be  examia-« 
ed  upon  interrogatories,  for  difcovery  of  the  draft 
of,  and  inftruflions  given  by  teftator  for  faid  will ;  and 
that  a  trial  at  l)ar  was  direfted  to  try  the  validity  of 
the  faid  will,  and  that  faid  Henry  Cane  was  accordingly 
examined,  and  pretended  that  as  {bon  as  the  will  was 
publifhecli,  the  inftruftions  and  draft  were  burnt  or  torn, 
and  that  thereupon  appellant  thought  fit  to  wave  the 
trial  and  admit  the  will ;  •  and  that  the  caufes  were 
again  heard,  14th  June^  1699,  and  appellant's  bill 
difniifled;  but  provifion  was  made  as  to  the  lands 
devifed  to  the  teftator's  faid  half  brothers  and  their 
refpeftive  '  heirs  j  and  that  appellant  fubmitted  to 
fuch  provifion  and  bequefts ;  and  that  faid  Henry  Canet 
died  fmcc  the  decree,  and  by  his  will  devifed  his  pre- 
tended intereft  in  Dormer^s  eft^te  to  his  fons,  refpon- 
denis,  Henry f  Charles^  Matthew^  and  John  Cane^  and 
made  faid  HeJiry  and  Charles  his  executors ;  and  that 
faid  Peregrine  Bertie  alfo  died,  and  by  his  will  devifed 
his  pretended  intereft  to  the  refpondents,  Anthony  Henley 
and  Mary  his  wife,  and  Bridget  Bertie^  faid  Mary- 
and  "Bridget  being  daughters  and  co-heirs  of  the  faid 
Peregrine^  and  made  Bridget  hia  executrix ;  and  apppl* 
lant  infifted  he  was  aggrieved  by  the  decree  of  difmifiion, 
and  that  he  was  well  intitled  to  the  relief  prayed  by  wjnjanx 
feisbUL     ^  Whitlock 

> 
The  refpondents  on  the  other  hand  made  this  cafe :     * 
That  Robert  Dormer^  Efq.  wjis  fei^ed  in  fee  of  a  real 
^tei>f  near  l^QQ^,  per  annum,   and  contraQed  debts 
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<■■■»  ^"1  1 1  to  the  amount  of  8000/.  beyond  the  vdue  of  his  per* 
1 70 1,    fonal  eftate^  and  made  his  will  of  the  import  ftated  by 
appellant,  and  moreover^  that  he  left  a  legacy  of  {L 
to  appellant,  and  willed  that  all  his  debts  fhould  be  paid 
by  his  executors ;  and  that  the  four  e^eCQtors  proved 
the  will>  and  took  upon  them  the  payment  of  the  debts; 
and  that  appellant  had  brought  his  bill  to  recover  the 
whole  eftate,  fuggefling  that  the  will  was  obtained  by 
fraud,     and   when  teftktor    was    not   compos  *  mentis^ 
though  in  other  parts  of  his  bill  he  feemed  only  to  aim 
at  the  furplus,  on  pretence  that  it  was  deviled  in  truft 
for  himi  and  ought  to  enure  to  his  benefit  as   heir  at 
law  ;  and  ftated  that  appellant  was  but  teftator's  coufin 
germain ;  and  that  he  might  and  ought  to  have  gone  to 
a  hearing  on  the  conftruftions  of  the  will  without  any 
examination,  but  inftead  thereof  examined  many  wit- 
neflTes  to  fet  afide  the  will,  which  obliged  refpondents  to 
examine,  on  their  part,  to  fapport  the  will ;    and  that 
it  was  fully  proved  that  teftator  greatly  refpefted  his 
executors  (t^ree  of  whom  were  his  own  lincles)   and 
that  appellant  had  quite  loft  his  favour ;   and  that  he 
had  got  leave  to  add  an  interrogatory  to  examme   one 
Smith  sind  Ma/on  as  to  Cane's  difcourfes  touching   the 
will,  and  afterwards,  byfurprize,  and  without  notice, 
obtained  the  order  of  6th  JFebruaryy  1698,  for  enlarg- 
ing the  interrogatory  fo  as  to  extend  it  to  teftator's  dif- 
courfes, and  to  re-examine  Smith  thereto ;    which,  laft 
order  was  three  days  afterwards,    a,fter  long   debate, 
difchargcd  the  court,  being  fatisfied  that  no  fuch  exami- 
nation, on  enquiry,  ought  to  be  permitted  in  relation  to 
a  will  in  writing,  and  that  Smith  had  been  before  exa- 
mined at  the  commifTion  to  that  very  matter  \    and  that 
on  the  hearing. at  appellant's  inftance,  the  court  direfted 
the  validity  thereof   to  be  tried  at  law,  and  that  Mr. 
Cane^  who  drew  it,  fliould  be  examined  on  interroga- 
tories, for  difcovery  of  the  draught,  and  inftruftions, 
"^hich  'he  was,    and  appellant  afterwards  declined  the 
trial,  and  admitted  the   will,    and,    I4lh  Jurre,    1699, 
brought  the  caule  to  be  heard  as  to  the  pretended  truft : 
Whereupon,  and  upon  reading  the  will  and  proofs,  and 
long  debate,  the  court  declared  they  faw  no  caufe  to  give 
the  appellant  any  relief,  and  difmilfed  his  bill;  which 
difmiffion  refpondents  infifted   was  juft  and  eqliitable, 
and  that  there  could  hardly  be  found  words  which  more 
cxprefsly  excluded  any  idea  of  fuch  a  truft,   prefugap- 

tion,. 
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tioD^  or  implications^  a$  appellant  aimed  at,  than  the , 

words  iQade  ufe  of  io  this  will :  and  further  infifted  that 

the.order  of  the  6th  February    was  juftly  difcharged, 

for  that  it  was  not  confbnant  to  the  laws  and  ftatutes  of 

this  realm,  that  any  e3^min^on  or  parol-proof  (hould 

be  admitted  to  alter  the  conftru£lion  of  a  written  will 

concerning  lands,  and  that  it  was  againft  praftice,   and 

would  be  of  dangerous  confequence  to  all  men's  ellates, 

aad  a  great  inlet  to  perjury,  if  witneflcs  once  examin-  j    "•  ^^ 

ed  were  permitted  tp  be  re*.exAnuQed  to  the  fame  mat-  ^^' 

tcrs. 

Die  Luna f  s?  Maiif  l*joif    Upon  hearing  council  prec. 
on  this  appeal,  it  was  ordersp  and  adjudged  that  Chan.94. 
the  fame  fhould  be  difmifled ;   and  that  the  order  of  2  £q.  Ab. 
difmiiCon,    and  the  other   order  therein    complained  43.^*  434* 
of,  Ihoujd  be  aflSrip^d*     J^Qrds  Jeurn.  vol.  xvi.  p.  Y*"-  ^^^ 
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Temperance  Kirhj^  Spinfter,  Exccu-  ^ 

trix  of  Dame  Jane  Ormjby^  dc-  >  Appellant. 
ceafed,  -  -  -^ 

Gilbert  Ormjbjy  Efq.  ^  RefpondenN 

THE  appellant  made  this  cafe:  That  the  teftatrix  La- 
.  dy  Ormfbyj  upon  her  marriage  with  Sir  Edward 
Ormjby,  had  a  joihture  of  i^ear  coo/,  a  year  fettled  upon 
jher  ia  lands  in  the  county  of  Limerichy  in  Jrsland,  and 
that  after  Sir  Edward*^  death,  rfeipondenti  his  brother 
and  heir  at  law,  was  an»ous  for  the  pofTeffion  of  the 
jointure  lands,  and  had  previoufly  articled  with  one  Thady 
&*ini  an  Irifh  papift,  to  make  him  a  leafe  of  fome  part 
of  them  for  a  €onfiderable  term}  and  prevailed  on  Lady 
Ormfbyy  in  1684,  to  make  bim  a  leafe  for  ninety-nine 
years  (if  (he  lived  fo  long)  of  the  faid  lands^  ^t  300/9 
per  annum^  rent  payable  half-yearly,  at  May  and  All 
Saints,  above  taxes  and  reprizes  whadbever^  which  was 
Lady  Orm/h/s  only  fupport  and  maintenance  |  and  for 
due  payment  thereof)  befides  the  ufual  daufes  for  di& 
trefles,  there  was  a  claufe  for  the  payment  of  twenty  (hil- 
Hngs  per  week,  nprnine  pmw%  whenever  the  rent  Aould 
be  behind,  and  uqpaid  after  any  of  the  d^ys  of  payment} 
and  for  her  further  fecurity  of  recovering  all  arrears,  rc^ 
ipondent  gave  her  a  bond  of  1000/.  for  performanoe  of 
all  faid  covenants  and  agreements;  and  that  faid  Tbady 
^in  occupied  parcel  of  the  lands,  and  one  Pfummer 
omer  parcels,  and  refpondent  duly  paid  the  300/.  j>rr  annum 
to  Lady  Ormjby  up  to  May^  1688,  but  from  thencefor* 
ward  not  one  farthing  had  at  any  time  been  paid  to  ber, 
^d  that  (he  died  about  i  ith  Ohoier,  1691 ;  fp  that  at 
her  death  fix  half-yearly  payments  were  in  arrearj  and 
that  appellant,  her  executrix,  having  taken  probat  of 
ber  will,  had  for  recovery  of  tho(e  arrears  put  the  faid 
bond  in  fuit  againft  refpondent,  who,  to  avoid  fuch  iuit^ 
exhibited  a  bill  in  Chancery  in  Ireland  for  an  injunAi- 
pn;  but  being  difappointed  thereof,  deferted  his  bill  in 
Chancery,  and  filed  a  (imilar  bill  in  the  Exchequer,  and 
foon  after  appeared  himfelf  to  another  bill  filed  againft 
him  by  his  tenant  Tbady  ^in,  to  be  relieved  againft  ar- 
rears of  rent,  on  pretence  of  great  loifes  fuffered  in  the 
late  wars  of  Ireland  i  and  that  both  thefe  caufes  were 

brought 
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bropght  to  hearing  at  the  fame  time;  and  on  refpondent's 
bill  a  decree  was  made,  for  an  iQtire  abatement  of  ^l\  ar- 
rears from  the  feaft  of  /ill  Saints,  1688,    ii/ito   I.ady 
Orm/by's  death;  and  that  refpondenc  (hould  pay  15.0/.  for 
one  half-year's  rent  due  at  /ii/  Saints^  1688,  and  coft$ 
at  law,  about  7/.  lo/.  8^.  and  that  upon  payment  there** 
of  the  leaie  and  bond  ihoujd  be  delivered  up,  and  a  per-* 
petual  injundlion  was  decreed  to  flay  any  further  pro- 
ceedings at  law ;  to  be  relieved  againft  w})ich   decree 
appellant  now  appealed,  and  infilled,  tha(  the  arrears 
from. November,  1688,  ought  not  to  have  been  ftruck 
off  on  account  of  the  common  calamities  in  that  king- 
dom, becaufe  there  were  not  any  difturbances  in  the 
county  of  Limerick,. where  thefe  lands  lie,  until  after 
the  battje  of  the  Boyne,  in  Ju/y,  1690;   and  further, 
diat  though  Thady  ^in,  the  tenant,  had  been  plundered 
of  all,  yet  it  could  not  be  reafbnable  that  all  allow- 
ances to  be  made  to  him  by  the  heir  ^t  law,  (hould  be 
deduced   from  the  jointrefs  only;   for  that  landlords 
and  tenants,  land-inheritors,  and  thofe  having  but  par- 
ticular eftates,  are  ufually^  in  fuch  caie^,  and  in  juftice, 
ought  to  be  brought  into  a  ibrt  of  aviprage  lofs,  where 
each  may  bear  a  part;  but  that  by  this  decree,  ^in,  the 
tenant,  had  all  the  rent,  z^ol.  per  annum ^  allowed  him  for 
pretepded  lofles  by  rapparees;  Ormjby,  his  landlord,  had 
}oo/.  per  ani^um  aljowed  to  him  fpY  making  that  al- 
lowance to  his  tenant  TiaJv,  ^nd  Lady  Ormjby,  the  pa* 
ramount,  mu(l  pay  all,  ancf  bear  the  whole  lofs  herfelf ; 
and  further,  that  even  though  it  might  be  thought  jwft 
tQ  take  from  Lady  Ormjby  the  whole  rent  for  all  the 
time  the  troubles  were  in  the  county  oi  Limerick,  yet 
that  by  no  rules  of  ^quitv  could  the  arrears  be  deduc- 
ed, which  were  due  in  thofe  half  years  incurred  before 
the  battle  of  the  Boyne,  when  there  was  no  diflurbance 
^hatfoever  in  that  county,  but,  on  the  contrary,  a  free 
trade  with\Fr/iw^,  to  the  great  advantage  of  that  county ; 
and  that  appellant  ought,,  at  al)  events,  to  be  paid  ail  nv- 
rtars  up  to -Af^y-rftfy,   1690;  and  that  if  it  (hould  ap- 
pear tha  Thady  ^in  might  have  waved  his  pofleffion, 
under  a  covenant,  in  his  articles,  and  would  iiot,  but  pre- 
ferred to  continue  tenant,  notwithftanding  that  contin- 
gency  of-  war,  againft  which  he  had  provided,  had  hap- 
pened, it  muft  be  prefumed  that  his  leafe  was,  notwith- 
ftanding that  contingency,  an  advantageous  bargain,  and 
Aat  fuch  leafe  being  now  decreed  him  for  1000  years  to 
^^c*  it  could  not  be  conceived  that  he  had  been  any 
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sloier  in  the  majo,  and  that  therefore  the  allowances 
made  to  him  could  not  be  looked  upon  otherwife  than 
'  as  fo  much  given  him,  in  order  to  be  deducted  from  ap- 
pellant; and  further  infifted,  that  the  court  of  Exche- 
quer^ by  decreeing  her  even  150/.  of  the  arrears,  had 
,  adjudged  that  (he  had  good  caufe  to  put  the  bond  in  fuit, 
and  ought  therefore  with  that  fum  to  have  decreed 
her  cofts;  and  that  appellaut  being  only  an  executrix, 
could  not  remit  any  arrear,  but  was  compellable  to  iue 
for  what  was  due  to  her  teftatrixj  and  that  (he  had  been 
brought  by  refpondent  into  a  very  chargeable  fuit  4n 
equity,  only  for  taking  a  legal  method  for  recovering 
her  teftatrix's  debt,  and  therefore  prayed  to  be  allowed 
her  full  cofts;  and  that  as  that  rent  was  Lady  Orm/hfs 
only  fubfiftence,  and  as  even  by  the  decree  itfelf  150/. 
is  allowed  to  have  been  due  fince  May^  1688,  and  as 
there  had  been  frequent  demands  made  for  the  arrears, 
and  no  tender  or  payment,    appellant  farther  prayed, 

James       that  intereft  might  be  allowed  her,  not  only  for  the  1 50/- 

Monta-     but  for  the  other  arrears. 


jgue, 


The  refpondent,  in  affirmance  of  the  decree^  made 
this  cafe:  That  Robert  Orm/by,  Efq.  hzd  iBne  Edward 
(afterwards  Sir  Edward)  his  eldeft,  and  refpondent  his 
younger  fon;  and  upon  a  marriage  treaty  between  Ed- 
ward  and  Jane  Murray,  (appellant's  teftatrix,)  her  por-i 
tion  was  reprefented,  and  articled  to  be  3500/.  of  which 
800/,  only  was  aAually  received,  great  part  of  it  con- 
lifting  in  a  debt  due  from  King  Charles  the  Firft;  the 
marriage  took  efFeft,  and  fet^ements  were  perfefted, 
whereby  the  lands  of  Robert^  in  the  county  of  Limerick^ 
were  fettled  on  Edward  in  preient  maintenance,  and  on 
the  faid  Jflr/itf  for  her  jointure,  remainder  to  their  iffue- 
male,  remainder  over  to  the  refpondent  for  life,  and  fo 
to  his  fons  in  tail-male;  aqd  at  the  time  of  the  fettle- 
ment  the  lands  were  in  leafe  for  lives  and  years,  deter- 
minable upon  lives,  with  provifion  for  renewal  to  Tho^ 
tnas  Bent  ley  J  Mark  Harrifin^' 2iViA  Richard  Plfimmer, 
three  of  the  tenants ;  and  that  on  Robert  Ormfby\  deathj^ 
in  1664,  Sir  £^u;^ir^  entered,  and  confirmed  the  leafes 
then  in  being;  and  afterwards  (his  wife  jbinxng  with 
him)  renewed  P/ttiww^r's  leafe  for  three  lives,  at  107/. 
per  annum y  and  Harrifonh  at  25/.  per  annum  ;  and  the 
rent  of  Bentley*s  being  i^oLper  annum^  the  whole  join- 
ture lands  yielded  but  ^82/.  per  annum^  and  that  Bent-' 
ley  zni,  Harrifon  were  backward  tenants,  and  commit- 
ting 
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ting  wafte;  and  Sir  EdiQard,  who  had  no  children,  por 
profpeft  of  any,  propofed  that  refpondent  fhould  pur- 
chafe  Bentley  and  Harrifon^s  interefts,  and  take  leafes  him* 
felf  of  their  farms  at  their  rents,  which  refpondent  ac- 
cordingly did;  and  afterwards,^  in  1678,  at  the  requeft 
of  Sir  Edi^ard  and  his  lady,  contrafted  to  make  a  leafe 
to  Thady  ^in,  Gent,  of  Bentley  and  Harriforfs  farms, 
with  300  acres  contiguous,  of  his  own  eftate,  for  1000 
years,  at  230/.  re;at,  above  quit-rent  and  taxes;  and 
^uin  entered,  and  continued  tenant  till  Sir  Edward^ % 
death  in  1684;  and  that  dame  Jane^  though  (he  had  in- 
fifted  upon,  and  got  from  ^in  a  prefent  of  a  pair  of 
coach  horfes,  for  her  confent  after  Sir  £dward*s  death, 
attempted  to  avoid  the  leafes,  and  that  to  accommodate 
thofe  differences,  refpondent  accepted  a  leafe  from  her 
of  ail  her  jointure  lands,  at  300/.  per  annum,  payable  at 
Dublin s  and  that  there  was  a  nomine pxna  of  twenty  (hil- 
lings a  week,  and  refpondent  gave  icoo/l  bond,  for 
performance  of  the  covenants  in  the  leafe;  by  which 
bargain,  after  dedufting  all  expences,  12/.  only  remain- 
ed to  refpondent  for*his  own  300  acres,  worth  jo/.  per 
ftnnum,  and  for  his  trouble;  and  that  refpondent  paid 
the  rent  punftually  till  ift  May,  1688,  inclufive,  and 
before  November  following  Ireland  was  in  fuch  confufi- 
on  that  no  proteftant  fubjeft  could  make  any  benefit  of 
his  lands;  and,  in  December,  refpondent,  with  his  family, 
left  his  eftate  and  fled  into  England-,  and  in  the  May  fol- 
lowing King  James  arrived  in  Ireland,  and  refpondent 
was  attainted  by  his  parliament,  and  his  real  eftate,  1600/. 
per  annum,  and  a  perfonal  eftate,  above  6000/.  feized 
for  the  faid  King's  ufe,  and  glummer  the  under-tenant 
taken  prifoner,  plundered  and  ruined,  and  under  that 
King's  aft  for  repealing  the  aft  of  fettlement,  the  old 
proprietors  entered  on  the  jointure  eftate,  and  that  the 
county  of  Limerick  was  one  of  the  earlieft  in  the  king- 
dom where  the  proteftants  were  difturbed,  and  the  laft 
reduced,  and  that  thefe  lands  particularly  fufFered  more 
than  others  in  that  county,  being  a  thoroughfare  from 
Limerick  to  Kerry:  And  that  appellant,  in  1692,  after 
dame  Janeh  death,  impowered  John  Lowther,  Efq,  to 
demand  the  arrears  diie  at  Lady  Orm/by\  death,  and  to 
agree  about  it  as  he  thought  fit;  and  that  there  was  a  re- 
ference thereupon  to  Sir  Richard  Levinge,  and  Robert 
Rochfort,  Efq.  who  delivered  their  opinions  (but  did  not 
make  a  conclufivc  award)  that  150/.  fhould  be  paid*  Mr, 
Lowther  for  appellant's  ufe,  for  the   half-year's   rent 

due 
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doe  November^  16889  snd  no  move;  and  tbat  appellaat 
might  diftrain  or  recdve  what  (hecoaid  from  the  onder- 
tenaotSy  ia  hq-  own  or  refpondent's  name:  And  that  re- 
fpoodent  accordingiy,    for  that  pnrpoiei    unmediately 
lodged  th^  I  jo/.  mth  Benjamin  Burton^  a  banker  in 
Dublin^  and  tendered  it  to  Mr.  Loivtber  for  appellant, 
long  brfore  (be  had  taken  probate,  which,  though  not 
iatlded  to  recover  by  law,  (he  might  juftifiably  receive 
and  difcbarge,  and  which  Lowtbrr^  by  her  dire^ODS, 
refilled  to  accept,  and  a  fait  was  commenced  againft  re- 
ipondentupon  the  loocA  bond,  for  an  injun£tion  to  ftay, 
which  relpondent  exhibited  his  bill  in  the  Exchequer,  in 
Ireland,  as  flated  by  appellant;  vho  in  her  anfwer  ad- 
mitted refpondent's  lofles,  and  the  fufierings  and  ruin  of 
Plummer^  but  infifted  that  ^»i>i,  being  a  papift,   had 
not  fuffered,  and  that  therefore  his  rent  ought  to  be  an- 
fwered  to  her,  and  admitted  her  power  to  Mr.  Lowtber^ 
and  that  fhe  refuied  to  accept  the  150/.  relying  on  her  re- 
medy at  law  for  the  whole  arrears;  and  that  immediately 
on  fa^r  anfwer  refpoodent  had  fned  ^in  for  an  account 
of  the  rent  during  his  enjoyment;  and  that  ^in  exhibited 
his  bill  for  relief  againft  refpondei^t,  and  after  divers 
witnefTes  examined,  and  proof  of  his  lofles  made  by 
.^//f,  both  caufes  were  he^d  together  before  the  Chan- 
cellor and  three  barons  of  the  Exchequer,  and  the  decree^ 
ilated  by  appellant  was  made;  and  before  the  decree 
could  be  made  up,  the  refpondent  was  ferved  with  an 
order  upon  the  appellant's  petition  and  appeal;  but  re& 
pondent  infifted  the  decree  was  well  ^onnded,  ^d  agree-* 
able  to  equity  and  juftice;  fof  that  it  was  fujly  proved 
that  the  troubles  began  in  the  county  of  Limerick  in  De- 
cember^  1688,  and  continued  during  the  war,  and  that 
the  under*tenant  P/j;^j9fiif^r  was  ruined  and  loft  all;  and 
neither  he  nor  refpondent  could  enjoy  pr  make   any 
rent,  and  if  they  had,  muft  have  recjcived  it  in  brais 
money;  and  though  ^'m  did  enjoy  fome  time,  yet  he 
had  loii  all  by  following  the  Proteftant  party  \  aod  that 
refpondent's  allowances  to  ^lin  were  for  rent  that  fell 
due  only  after  Lady  Ormjby  s  death;  and  that  there  was 
no  proof  that  refpondent  received  one  penny  of  ^in 
from  November,  i6SS,ii\l  November,  iCgi,  but  50/.  in 
brafs  money;  and  that  th^re  could  be  no  reafon  for  inte* 
reft  or  cofts,  it  being  appellant's  own  fault  that  fhe  re- 
fufed  the  150/.  offered,  and  depofited  for  her,   before 
ihe  had  any  right  of  aAion  ;  and  infifted  that  allowance 
of  intereft  for  rent,  upon  the  bond  for  performance  of 
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eovenants,  or  oQ  the  nomine  pcena,  was  againft  the  ge- 
neral rule  of  the  kiDgdom,  and  many  adjudged  cafes;  1701 
and  that  in  the  rebellion  of  1641,  no  intereft  was  allow-  ^ 
cd  in  Ireland,  even  upon  bonds  and  judgments,  for  mo* 
ney  lent  from  1641  to  i654»  and  from  1654  to  1656, 
(though  the  kingdom  was  entirely  reduced)  only  half 
interefl:  was  allowed;  and  that  the  aft  of  refumptipn 
cleared  all  intereft  and  rent  during  the  war,  which  was 
thereby  fleclared  not  to  have  -  determined  till  Eajier^ 
l6g2,  and  that  the  King  had  no  quit  rents  till  Michael- 
masy  i6p2;  and  that  this  decree  was  folemnly  pronounc«> 
^d  by  a  full  court,  by  men  of  known  abilities,  acquaint- 
ed with  the  circumftances  of  the  kingdom,  and  of  the 
ieveral  parts  of  it  where  the  burthen  lay  moft  heavy, 
after  a  full  examination,  and  were  unanimous  in  the  de^ 
cree;  and  that  ihaking  of  this  decree  wonid,  in  effeft,  r  t  , 
at  once  unfettle  the  whole  kingdom,  and  put  all  again  ^  *  j  -"l 
ioto  cotlfulion.  -  iirodencfc, 

Die  Martis,  6^  Maii^  1 70 1.  The  Lords  heard 
coundl  on  this  appeal  on  this  point,  whether  the  court 
of  Chancery,  in  Ireland^  had  proper  parties  before  them, 
whereby  the  decree  complained  of  was  rightly  founded  -, 
gnd  whether  ^/v/«,  the  tenant  of  Orm/by,  Ihould  not 
have  been  a  party,  though  the  depoiitions  taken  in  his 
cauie  were  made  ufe  of  by  confent?  And  the  Lord  Keeper 
tpld  the  Council,  that  the  Lords  were  under  fome  diffi^ 
culcy  in  this  matter ;  for  if  appellant  proceeded,  thofe 
depoiitions  muft  be  ufed,  otherwife  there  would  be 
nothing  to  juftify  the  reverfal  of  the  decree  againft  ap- 
)>ellant ;  and  if  thoie  depoHtions  fhould  be  ufed,  the 
Lords  doubted  whether  that  he  had  not  fo  united  the 
caufes,  as  that  appellant  ought  to  have  brought  ^in 
before  the  Lords  as  well  as  refpondent  Ormjby  :  Where-i 

fore  adjourned  the  further  hearing  till   15th  May^ ^ 

Lords  Journ.  yol^  xvi,  p.  66g. 

Note.  Nothing  was  done  in  this  caufe  on  the  15th  of 
May,  nor  afterwards  (as  I  find),  fave  two  adjournments  | 
pne  Mercurij  28®  -A/iof//,  t<5  Monday  next,  and  from 
thence  on  that  day  to  Friday.r-^Vid.  Joum.  vol.  xvi.  p. 
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^"'•^ — 'jane  Luke.  -  -        -      Appellant. 

Shem  Bridges y    Efq.    and    Samuel^ 

Chrifty^  and  others,  Executors  of  rRefpondents. 
Thomas  Cbrifly^  Efquire,       -  »    -J 

TH  E  appellant  made  this  cafe  :  That  Sir  Charles 
Bickerftaffe^  26l\i  February y  1680,  mortgaged  ^A^ 
higher  and  lower  Culver dem  to  Sir  John  Marjham^  Bart, 
for  250/.  and  that  he  and  his  fon  at  feveral  times  after- 
wards, on  the  fame  fecurity,  advanced  fo  much  more  mo- 
ney as  c;anic  to  1 100/.  and  that  refpondent  Bridges ^  in 
1685,  paid  the  1 100/.  ^pd  took  ao  affignment  of  the  mort- 
gage, and  ,20th  Aprily  1687,  joined  in  the  fale  of  19 
acres,  the  beft  part  of  the  mortgaged  premiffes,  and 
received  1 00/.  of  his  principal,  all  arrears  of  intereft 
being  then  paid  ;  ^nd  in  7riniiy  term,  1689,  filed  his 
bill  in  Chancery  againfl  Sir  Charles  to  foreclofe,  ai^d 
lol}^  January y  1689,  obtained  a  decree  for  foreclofure, 
unlefs  the  money  paid  by  the  laft  day  of  Michaelmas 
term  then  next;  and  that  the  njafter,  .24th  OBober^  i6go, 
reported  1243/.  ^3-^'  ^^*  ^^  ^^  ^^^>  ^^^  ^^^  eftate  was 
fold  under  an  order,  dated  24th  July,  1691,  to  a  Mr. 
Hungerford,  who  was  reported  thje  purchafer,  at  6oo/» 
after  which  refpondent  Bridges  caufed  Sir  Charles  to  be 
'  arretted  on  his  collateral  bond,  or  on  his  covenant,  and 
held  to  fpecia!  bail,  either  for  the  whole  mortgage  money, 
or  for  the  deficiency  after  the  fale,  and  Sir  Charles  tuirncd 
himfelf  over  to  the  fleeti  but  afterwards,  19th  February^ 
^  i6gif  paid  Bridges  600L  and  fo  got  out  of  the  fleet,  there 

then  remaining  due  to  Bridges  643/.  16/.  6d.  according 
to  the  matter's  report,  Sir  C^^r/w  bejng  then  pa  pre  incunj* 
bered  than  all  his  eftate  could  pay  5 — and  further  ftated, 
that  appellant  had  then  1000/.  her  whole  portiop,  paid  in, 
which  was,  in  1692,  received  by  Thomas  Chrtfty,  who 
then  lodged  at  one  fhompfon^Sj  a  money  fcriviner  in  aew 
Palace  yardy  Wejtminjter\  and  that  Chrifty^  of  l>is  own 
head,  without  appellant's  privity,  or  the  advice  of  cquqicil, 
lent  the  1000/.  on  this  mortgage,  of  which  he  took  an 
ai&gnment,  dated  8th  March,  i6^2y  and  afterwards 
wrote  word  of  it  to  appellant,  who  was  then  40 
miles  from  London  \  and  that  though  the  money  was  paid, 
9Xid  Bridges  gave  a  receipt  for  the  whole  1060A  yet 

he 
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he  fwears  be  received  but  790/.  no  more  being  due  to  /'■■■'    ■'  > 
him,  fo  there  remained  210/.  not  received  by  Sir  C  tar  Us      170*- 
Bicherjiaffe ;  and  that  refpbndent  Bridges  had  credit  in 
John/on   the  goldfxnith's  bocks   for  the  whole   loco/. 
and  that  the  nineteen  acres  aforementioned  were  ex- 
cepted out  of  the  aiCgnment  \  and  that  a  bond  was  pre- 
pared for  Sir  Ctar/ei,  and  Stewart  Bicherjiaffe^  Klq..  his 
eldeft  fbn  and  heir,  to  fcal  for  2000/.  conditioned  to  pay 
the  1000/.  and  intereft,  and  for  performance  of  the  co- 
venants in  the  aflignment,  but  .that  the  fon  never  executed 
it,  but  that  Philip  Bidterfiaj^e^  ££4.  executed  a  bond,  . 
in  the  penalty  only  of  1200/.  for  payment  of  the  1000/. 
and  intefeft,  in  cafe  the  fame  were  not  paid  in  a  year^ 
and  that  in  about  three  months  after  Ghri/ly  went  into 
the   country   and   acquainted  appellant   what  he    had 
done,  who  was   furpriied   and   difTatisfied   at  it  5   and 
defired  both  principal  and  intcreft  might  be  paid  in  at 
the  year's  end ;  and  that  fhc  received  fome  writings  re- 
lating to  the  title,  and  68/.  intereft,   but  received  thefe 
from  Chrifty^  never  having  even  fecn  Sir  Charles  Lick-- 
erflaffe\  and  that  it  was  fully  proved  that  Chrijiy  was 
fenfible  of  the  injury  he  had  done  appellant,  andiepeac* 
edly  promifed  to  majce  her  fatisfaftion,   but  did  not  in 
his  life   time  nor  by   his   will  5 .  wherefore  appellant 
brought  her  bill  in  Chancery  againit  Sir  Char/es ,  Bickm 
^rficffe^  Philip  Bicherjiaffe^  and  the  executors  of  Chrijly  \ 
who  anfwered,    and  witnefles  being  examined,  the  caufe. 
was    heard   before   the   Lord-keeper,     22d   February^ 
1700,    who   declared  he  thought  neither  Bridges  nor 
Chrijiy  had  done  well  in  this  maiter  ;  but  did  not  think 
there  was  upon  the  whole  fufficient  to  ground  a  decree^ 
for  both  or  either  of  them  to  make  appellant  fatisfac* 
tlon,  and  jdifmiflecl the  bill  without  coils;   vfhich  de- 
aee  of  difmifllpn  appeiUnjt  u^^ifted  ^ught  to  be  reverfed, 
bepavfe  it  'j^ppep-ed  by  Bridges^' $  anfwer,  that  79Q/,  only 
-was  due  to  him  at  the  time  of  :fhe  ailignment,  nad,  that 
he  ought  not  to  have  given  a  receipif  for  more,    nor  to 
have  had  cr6dit"ia  Johfrfon  s  hooks  for  more;  but  Sir 
C^ar/f/ ought  to  have  given  a.  receipt  for  the  aioA  fo 
that  it  is  a  violent   prefuuiption  that  the  210/.    was 
fwallowed  amongft  the  perJons  concerned  in  lending  the 
money,  and  that  the  i;eceipt  and  credit  were  contrived 
to  colour  the  fraud ;  and  that  Bridges  concealed  the  de- 
cree of  foreclofure  and  the  profecution  at  law,  and  that 
he  had  received  600/.  of  the  paondy,  and  that  Hunger'^ 
ford  was  reported  the  purchafer  at  600/.   and  knew  it 

to 
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/"  '  "  ■  \  to  be  a  dcfeftive  fecurity,  and  yet  impofed  it  on  Ch-ijty 
170'-  without  difcovering  the  defefts  ;  and  that  it  was  agree-- 
-  '^  '  able  to  equity  and  good  confcience  that  Bridges  fhould 
take  a  re-affignment  of  his  fecurity,  and  pay  appellant  her 
1000/.  with  ifltereft  and  cofts;  and  that  Chrjjfy  was  deb* 
tor,  and  accountable  to  her  at  firft  for  the  1 000/.  which  he 
aftually  received  of  her  money,  and  infifted  that  his  put- 
ting the  money  out  without  acquainting  her  or  any  of  her 
friends,  or  adviftng  with  council,  did  not,  neither  did  her 
receiving  the  mortgage  deed,  and  68/.  intereft,  difcharge 
him  from  her  cwiginal  demand  againft  him  ;  and  that  it 
was  inexcufable  negleft  in  him  to  accept  of  this  mortgage' 
without  making  neceflary  fearches  and  enquiries,  though 
it  turned  out  that  Sir  Charles  then  owed  near  10,000/. 
upon  ftatiites,  judgments,  and  recpgnizanccs,  which  com- 
mon caution  ought  to  have  difcovered;  but  that  Chrify  ne- 
*  ver  enquired  even  into  the  value  of  the  mortgaged  eftate, 
nor  took  any  care  in  applying  the  loooA  btft,  as  pre- 
tended, paid  the  whole  to  Bridges^  though  oidy  790/* 
remained  due  to  him;  and  that  Chrijly  had,  himfelf, 
promifed  to  make  appellant  full  fatisfaftion,  and  had 
neither  left  child  unprovided  for,  bor  creditor  unpaid, 
and  had  left  an  eftate  of  near  2o,oqo/.  and  though  it 
may  be  objefted  that  Chriftj  had  lelFt  appellant  ao/.  per 
annum  by  his  will,  yet  this  20/.  pe^  annum  was  not  to 
take  efFe6l  in  poffeffion  till  after  his  widow's  death;  nor 
do  refpondents,  his  executors,  by  their  anfwer,  infill  oa 

Sa.  Black-  that  matter. 

erby. 

The  refpondents,  the  e^^ecutors  of  Chrifty^  on  the  other 
hand  ftated:  That  their  teftator,  Thomas  Chriftyy  was  mar- 
ried to  appellant's  fifter,  and  that  appellant,  in  1692, 
defired  him  to  receive  and  put  out' at  intereft  for  her" 
1000/.  which  was  then  to  be  paid  ih|  which,  without 
oth^r  motive  than  his  affinity  and  relpeft  for  her,  he 
undertodi ;  and  that  the  eftate  of  Sir  Charles  Bickerjlaffe^ 
at  Tunbridge^  then  in  mortgage  for   loooA  (as  alleged) 
.  to  refpondent  Bridges,  and  which  had  been  affigned  to 
The  Son    him  by  Sir  i?o^^r/  Marfitam,  was  propofed   as  a  fecu- 
ofSir  Jtf/6«  rity,  and  Mr.  CAr^y  being  afcquainted  with,  and  having 
the  origi-    a  good  opinion  of  Philip  Bicherjlaffe,  Efq.  with  whom 
nal  mort-  he  fat  in  parliament,  and  who  was  contented   to  be 
gagee.        bound  with  Sir  Charles  his  brother  for  the  money,  and 
Sir  Robert  Marjham  and  Mr.  Bridges ,  both  fix  clerks,  be- 
ing reputed  men  of  caution  and  underftanding,  and  the 
fecurity  being  to  be  transferred  for  the  fame  fam  of  mo* 

ney 
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Bcy  then  upon  it,  be  accepted  the  fecurity,  find  ifl  ^ '  '  i 
Marojjy  \6()%y  lent  the  moneyy  and  took  the  affignment  \ioi. 
of  the  mortgage,  and  alfo  the  bonds  of  the  faid  Sir '  '*  • ' 
Charks  and  Fhilip  Bkherftaffe  to  appellant,  and  deli* 
vered  her  the  writings,  except  fome  old  leafes  (not  ma^ 
terial  to  the  title)  which  he  left  in  London^  add  which 
were  after  Mr.  Chrlfty\  death  delivered  to  appellant 
by  one  of  the  refpondencs :  And  that  appellant  accepted 
the  iecurity^  and  received  the  intereft  for.  feme  time ; 
but  afterwards  diilikiog  the  fecurity,  in  March,  1698^^ 
petitioned  the  parliament  that  Mr.  Bickei'J}affe  might 
wave  his  privilege,  and  fued  him  : .  That  Thomas  Chrifly 
died  ift  JWy,  X697,  and  appellant,  13th  July^  1698, 
commenced  her  fuit  In  Chancery  againft  Bridges  and 
refpondents,  charging  Bridges  with  fraud  in  not  di& 
covering  the  deficiency  of  the  fe.curicy,  and  refpondent's 
te/lator  with  negligence,  in  putting  out  the  looo/.  ' 
and  demanded  fatisfadlion  againft  both;  alleging  that 
Chri/ly  had  often  expreffed  his  concern  that  the  money, 
was  like  to  be  loft,  and  that  he  fhould  think  himfelf  ob- 
liged to  make  her  fome  fatisiadion  by  his  >A^illf  or  to 
fome  fuch  eiFeA  :  And  that  upon  a  full  hearing  appel*- 
lant's  bill  was  difmifTed,  as  well  againft  Bridges  a9 
refpondents  \  who  infifted  that  as  againft  them  the  ap- 
peal ought  to  be  difmifted  with  cofts,  becaufe  there  is  no 
pretence  or  f^ggeftion  of  fraud  in  Thomas  Chrtfty^  who 
had  tranfafted  the  fecurity  as  an  aft  of  friendfliip  only, 
without  reward  or  recompence ;  and  that  therefore  he 
ought  not  to  be  accountable  for  the  misfortune:  And 
that  Chrijly'%  cxprefEons  of  making  appellant  fatisfac- 
tion  out  of  his  eftate,  were  merely  expreffions  of  concern 
for  her  misfortune,  but  could  not  in  any  court  of  law 
or  equity  oblige  him  who  bad  done  her  no  wrong,  to 
make  any  reparation ;  however  he  by  his  will  gave  the 
appellant  20/.  per  annum  for  .her  life,  after  his 
wife's  death,  and  gave  her  nephew  (whom  he  knew 
(he  intended  her  heir)  a  farm  of  60/.  per  annum^  and  j  g  lUy 
the  value  of  2000/.  more  into  her  family;  without  any  ^' 

obligation  upon  him  fb  to  do«. 

And  for  the  refpondent  £rfi%^j  this  cafe  was  made: 
That  Sir  Charles  bad  originally  made  the  mortgage  for 
^oL  to  Sir  John  Marjhumy  who  and  his  fon  Sir 
Kohert  Marjham,  after  his  deceafe,  advanced  more  mo- 
ney till  it  came  to  x  100/.  principal  money;  and  that 
Sit  Robert^  and  £ir  John  MarJhaM^  executors  of  the 

firft 
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firft  mortgagee,  by  Sir  Charleses  direftion,  afGgned  th4? 
'70''  mortgage  td  refpondent  Bridges,  in  conftderatioQ  of 
I  ioq/.  really  and  adually  paid  by  himjand  that  he,  2otli 
j^pril,  1687,  believing  ^^^  being  perfuaded  the  pre- 
miffes  were,  an  ample  Iccurky,  joined  with  Sir  Charles 
Bickerflaffe  in  the  fale  of  nineteen  acres,  parcel  thereof 
(the  whole  being  150  acres  in  Tunbridge  and  Spelhurfl, 
Kent,)  to  or  in  trult  for  Sir  Thomas  Fitch,  and  there- 
upon received  one  year's  intereft,  and  106/.  part  of 
his  principal  money  ;  and  tlwt  Sir  Charles  Bickerjtaffe 
negiedling  to  pay  his  iatereft,  refpondent  brought  a  bill 
and  obtained  a  decree  to  foreclofe  \  and  that  rcfpondent's 
debt  was  ftated  at  1243/.  ^3-^'  ^^*  '^  OB^ber,  1696,  and 
Sir  Charles,  from  time  to  time,  obtainipg  orders  to  enlarge 
the  time  for  payment  of  the  money,  refpondeat  arretted 
him  on  his  bond  for  performance  of  covenants,  and  by 
that  means  got  600/.  in  part  of  his  debt  5  and  that  in 
1692,  Sir  Charles  BickerJIaffe,  without  refpondent's  pri- 
vity or  affiftance,  procured  1000/.  from  Chrijij  (which 
it  feems  >^a3  appellant's  money)  and  thereupon  Sir 
Charles  2tndi  Xlhrijiyi  without  confulting  refpondent  or 
any  council  for  him,  prepared  an  alignment  for  refpon* 
dent  to  execute,  and  made  it  in  confideration  of  1000/. 
paid  to  the  refpondents,  who  took  no  further  notice  than 
to  fee  that  the  nineteen  acres  fold  away,  were  excepted, 
and  executed  the  afEgnment,  and  thereupon  Cbrijiy  paid 
him  790/.  (which  was  all  that  was  due  to  him)  and  paid 
the  refidue  210/.  to  Sir  Charles  Bicherjlaffe,  and  that  ref- 
pondent confidered  that  appellant's  name  was  made  irfe  of 
in  truft  for  Chrijly,  and  that  though  appellant  admitted 
file  had  notice  that  the  money  was  in  danger  within  three 
months  after  the  lending,  yet  (be  did  not  till  after 
Chriftys  death,  and  fix  years  after  refpondent  had  affign- 
ed,  bring  her  bill  againft  refpondents,  but  then  for  the 
firft  time  charged  a  contrivance  between  refpondent 
and  Chrijly  y  to  defeat  appellant^of  her  icoo/.  and  pray- 
ing that  fome  of  them  might  repay  her;  but  it  appearing  to 
the  court  that  the  matter  was  tranfa£led  fairly,  her  bill  %va3 
difmiifed  as  againft  the  reipondents,  but  fhe  had  a  decree ' 
againft  Sir  Charjes  Bickerftaff^e,  to  foreclofe  him  of  the 
equity  of  redemption  :  And  now  appellant  obfefts  that  the 
eftate  is  not  of  value  to  anfwer  her  money,  a  Mr.  Huti" 
gerford  having  been  allowed  the  beft  purchafer  for  600/. 
but  refpondent  fliewcd  that  Hungerford  had  bid  merely 
to  quicken  Sir  Charles  to  raife  the  money,  but  was  never 
r^pprted  the  pitr chafer  ^  and  refpoaden^  far  from  tlmik- 

ing 
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ihg  600L  the  value,  after  he  had  joined  in  the  (kle  cf  the 
nineteen  acres,  offered  Sir  Charles  Bicierftaffe  1 200/.  for 
the  eftate,  who.  refufed  to  take  it }  the  ground  rents  pay* 
able  by  the  builders  thereof  being  56/.  to/,  per  annum  \ 
and  that  refpondent  knew  not  of  any  precedent  incum- 
brances, and  though  it  appeared  there  were  fome  prece- 
dent itatutes  acknowledged  by  Sir  Charles ^  the  fame  were 
fatisfied,  and  affigned  to  perfons  who  purchafed  other 
part  of  Sir  Charle/%  eftate  to  proteA  his  or  their  pur- 
chafes ;  and  that  there  was  not  the  leaft  unfau:  proceed- 
ing between  Chrifly  and  rcfpondent. 

Die  Mercuriif  7®  Maii,  1701.     After  hearing  coun^  p^ 
dl  upon  this  appeal,  it  was  ordered  and  adjudged  chan^ 
by  the  Lords,  that  the  petition  and  appeal  be  difmifled,  ^^5,  ^ 
and  the  decree  complained  of  affirmed.-^  JL^ri/x  Journ.  £q.  Ab. 
roL  xvi.  p.  66^*  708*  vin« 

aix<a9i. 
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'^%"i^r'^'  '"^-"**  ^^  *'-  ""''*}  AppelUnt. 
^ohnlVbitt,  Efq.  and  Katherint  his  J  Refpo„dcnte. 

Cafe  2o  T^J^^  appellant  ftate^d,  that  the  objeft  of  tWs  ap- 
^*  X  peal  was  to  hate  the  benefit  of  mortgages  hi 
1000/.  and  416/.  made  by  Robert  Nangle  to  appellant's 
late  father,  Fergus  Barrel,  and  particularly  to^  have 
the  fum  of\  1778/.  '2/.  prf.  paid  into  the  Court  of  Chan- 
cery in  Irehndj  for  redemption  of  thoft  mortgages  by 
Samuel  White,  a  fubfequent  mortgagee  of  the  fame  ef- 
tate^  and  that  his  title  thereto  was  as  eldeft  fon  of  his  fa- 
ther, by  ^«/iZ*j^«/  his  mother,  (both  deceafed)  whofe  por- 
tion of  2500/.  was  according  to  articles  before  her  marriagCi 
to  be  in  veiled  in  the  purchaie  of  lands,  to  be  fettled  to  the 
fife  of  himfelf  and  his  wife  for  their  lives*,  remainder  to 
the  heirs>male  of  their  bodies ;  and  that  this  mortgage 
money  was  part  of  that  2500/.  and  that  the  refpendent, 
Katherine  JVhite,  was  a  fecond  wife  of  Fergus,  and 
having  got  adminiftration  to  him  claimed  the  mortgage 
money  as  part  of  the  perfbnal  eftate  of  Fergus ;  and 
that  appellant  had  brought  his  bill  in  Chancery  in  Ireland^ 
againft  refpondent*s  White  and  wife,  to  have  the  mort- 
gage money  by  virtue  of  the  marriage  articks;  and 
that  the  bill  was  difmifled  on  the  hearingi  8th  June^ 
1 700 ,  and  that  on  a  re-hearing,  26th  June,  1700,  appel- 
lant was  decreed  to  have  a  moiety  of  the  furplus  of  this 
mortgage  money  after  all  debts  and  charges  paid,  and 
the  other  moiety  to  be  divided  between  the  refpondent 
White  and  his  wife,  and  her  child  by  Farrel,  her  firft  huf- 
band,  and  that  fuch  furplus  would  be  little  or  'nothing, 
and  that  this  1778/.  2/.  9^.  redemption  money,  had  been 
brought  into  court  by  the  fubfequent  mortgagee  in  another 
caufe,  wherein  he  was  plaintifF againft  the  faid  White  and 
wife,  on  payment  of  which  the  court  put  him  into 
poffcffion,  and  decreed  the  mortgage  to  be  afGgned  by 
him  to  them  ;  and  that  appellant  was  no  party  in  that 
fuit,  nor  did  he  controvert  that  decree,  but  prayed  that 
White  and  wife  might  be  irtjcwned  from  receiving  that 
money  out  of  Court ;  becaufe  if  appellant  fucceed  in 
his  caufe,  that  money  will  belong  to  him ;  and  ftated 
'  '  further, 
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further,  that  the  mortgage  deeds  were  in  the  han4s  of  <"  ■  *  '  ^ 
one  Dow/ittg,  who  pretended  that  appellant's  father^  i?^'- 
Fergus  Farre/,  depofited  them  with  him  as  a  fecnrity  '"■  *  "  '  ^ 
for  a  debt  of  2^5/.  and  that  White  and  wife  had  lately 
got  a  decree  agamft  Dowlifig,  to  deliver  the  deeds  to 
them  on  payment  of  that  money  and  intereft  j  and 
that  appellant  was  no  party  to  that  decree ;  and  that 
White  and  wife  ought  to  be  injoined  from  taking  benefit 
thereof^  for  that  thoie  deeds  belonged  to  ajppellant  and 
not  to  White  and  wife;  and  infifted  that  the  decree  made 
in  his  caufe  ought  to  be  reverfcd,  and  the  mortgage  mo- 
ney in  court  paid,  and  the  deeds  delivered  to  him;  and  that 
the  money  ought  not  to  be  deemed  part  of  his  father's 
perfonal  eftate;  and  that  appellant's  father  ought  to  b«. 
confidered  as  a  bare  truftee  of  that  money  to  be  applied 
according  to  the  marriage  articles ;  and  that  placing  it 
upon  a  mortgage  in  fee  fimple,  ought  in  equity  to  be 
conftrued  as  an  inveftment  of  it  in  land,  according  to 
the  intention  of  the  articles :  and  that  none  of  the 
contending  parties  could  have  benefit  of  the  redemptioa 
of  the  mortgage  without  a  conveyance  from  appellant, 
to  whom  the  fee  fimple  and  inheriunce  of  the  premifies 
is  descended ;  and  that  under  all  the  circumftances  of 
this  cafe,  the  redemptioa  money  and  mortgage  deedd 
ought  to  gb  with  and  belong  to  the  eftate  in  law,  ia 
the  appellant ;  and  though  it  he  objected  that  appellant 
has  all  his  father's  eftate  in  Ireland  under  the  marriage 
lettleinent,  and  (b  is  provided  for,  yet  that  eftate  was 
covenanted  to  be  worth  6oo/.  per  annum^  and  is  not  now  WilKam 
fet  for  above  io6A  pobbynji* 

The  refpondents  on  the  other  hand  (hewedi  that 
about  1683,  Fergus  Farrel  lent  Robert  Nangle,  or 
paid  for  him  as  his  farety  divers  fums,  amounting 
to  1416L  for  fecuring  which,  Nangle  mort  gaged 
to  Farrel  and  his  heirs  JSallycorly^  and  other  lands 
in  the  cdunty'  of  Wejlmeath  and  Lottgfird  in  Ireland^ 
and  that  one  William  Smith  had  a  fubfequent  mortgage 
on  JVii«f/p*s^  eftate,  and  he  dying,  rcfpondent,  Samuel 
Smithy  his  fon  and  heir,  in  1694,  exhibited  his  bill  againfl: 
Farrelf  to  be  let  in  to  redeem,  and  for  an  account  of  the 
profits,  and  obtained  a  decree  accordingly ;  and  that  ap- 
pellant's mother  died  in  1689 ;  and,  1692,  Farrel,  his  fa« 
ther,  married  refpondent  Katherine,  and  had  by  her  a  iba 
which  was  dead,  and  a  daughter  living ;  and,  in  i66;> 
was  killed  in  Flanders,  and  dyin^r  inteftatei  refpolfiifeat 

h^  %  Katheritm 
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Katherine  adminiftered^  and  became  intitled  to  the  m^ 
ney  doe  on  Nangiis  mortgage  as  part  of  his  perfoaal  ef- 
tate  ^  and  that  relpondent,  Smitif  remed  his  cade  agaiaft 
her  'f  and  upon  ftating  the  account  between  thofe  partiesi 
1698/.  2s.  gd.  appeared  due  on  the  mortgage^  25th 
Marcif  1699,  ^^  paymei^t  whereof  refpondent  Katie* 
rine  wa-s  decreed  to  delivei:  up  the  poileffion,  and  affiga 
the  faid  mortgage  to  refpondent,  Smiih  \  and  that  Fatrtl^ 
about  1694,  borrowed  265/.  from  refpondent  Dowling, 
on  his  bond  or  judgment,  and  for  further  fecurity  depo- 
iited  ttie  original  mortgage,  or  made  fome  affignmedt 
thereof  j  and  DonvUng  refuiing  to  deliver  op  the  faid 
deedy  unlels  by  diredion  of  the  court,  refpondents, 
^i6//^.and  wife»  about  1699,  exhibited  their  bill  againft 
him  in  the  faid  court,  and  obtained  a  decree  that  he  ihould 
deliver  it  on  payment  of  what  fhould  appear  due  to  him^ 
»  and  that  appellant,  about  Eafter  term,  1698,  exhibited 
his  bill  on  pretence  that  the  money  fo  lent  by  his  father, 
was  pan  of  his  mother's  marriage  portion,  as  ftated  by 
appellant,  which  refpondents  by  their  anfwer  denied, 
and  faid  they  were  Grangers  to  that  fettlement,  and  in- 
lifted  that  the  faid  mortgage,  though  in  fee,  being  only 
a  fecurity  for  money,  was  a  chattel  in  equity,  and  belong- 
ed to  refpondent,  Katherine^  as  adminiftratrix,  and  liable 
to  Farrer^  debts }  and  that  appellant^s  caufe  was  then 
heard  before  the  judges^  nth  May,  1700,  who  iifter 
time  to  confider,  decreed  as  ftated  by  appellant;  and  that 
on  a  re-hearing,  fuch  further  decree  as  before  ftated  was 
made,  and  reipondents  infifted  that  though  it  was  a 
mortgage  in  fee,  yet  it  ought  in  equity  to  be  conftrucd 
a  chattel,  efpecially  where. creditors  are  concerned,  and 
R.  Tur-  that  it  was  not  proved  in  the  caufe  that  the  mortgage 
ner.  money  was   any  part  of  the  marriage  portion;    and 

though  it  were,  yet  the  fettlement  was  voluntary  and 
after  the  mafriage,  and  ought  not  to  affeft  creditors. 

•  Die  Luna,  I  i"^  Mali,  i^ 01*  After  hearing  council 
upon  this  appeal,  it  was  ordered  and  adjudged  by 
the  Lords,  that  the  fame  ftiould  be  difmiffed,  and  the  de- 
cree and  orders  Appealed  from  affirmed.  Lords  Jounu 
vol-xvi.  p.'678. 


GetfTj^^ 
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George  J  ^arl  of  ff^arrinpon^       -      Appellant. 

Sir  James  Langbam^  Knight  and  r 

Baronet,  and  Ann  Tipping ^  Wi-  >  Refpondents. 
doWy  ...     J 

THE  appellant  made  this  cafe  :  That  aa  *g^ccme^^ ^^^^ 
:was  entered  inio  between  refpondent.   Sir  Jame^^         ^ 
Langiam,  and  appellant's  grandfather,    George,  {^rd 
De/amfr,  for  a  marriage  between  the  Hon.  Henry  Booth f 
lus  ton  and  heir  apparent,  and  refpondent's  only  daugh*        .     , 
ter,  Mary,  with  whom  refpoodant  was  to  give  20^000// 
portion;  and  that  articles  of  agreement,   dated  17th 
June^  1670,  were  accordin^y  drawn  ap  privately ,  and 
without  the  aid  of  council,  and  executed  between  ap-* 
pellant's  grandfather  and  refpondent,  (or  the  marriage 
to  be  had  on  the  7th  of  July  then  next;  and  thereby 
refpondent  covenanted  to  pay  the  grandfather  thp  20,000/p 
viz,  10,000/.  withm  three  months  after  tbp  marriage, 
and  K>,QOo/.  withm  fix  months  after  refpot^d^nt's  death ; 
And  that  ap^llant's  grandfather  thereby  covenanted  with 
r^lpondent,  on  payment  of  the  firft   10,009/.  to  fettle 
on  his  fbn  and  refpondent's  daug)it(sr  an  annuity  of, 
1500/.  to, be  fejQured 091  jof  lapds  of  greater  value,  for. 
preient  maiistenance,  and  for  the  daughter's  jointure, 
whereof  400/*  .was  dqring  ther^verture  to  be  paid  to 
her  for  her  (eparate  ule;  aqd  that  on  payn-^nt  of  the 
other  io,oop/.  he  would  add  600/.  a.year  to  the  1500/. 
and  it  was  agreed  that  appellant's  grandfather  fhoulci.^ 
have  the  fame  power  he  then  had  over  his  eflate,  tp* 
provkie  for  his  younger  children  as  he  might  think  fit ; 
That  the  marriage  was  foon  after  had»  and  a  fettle^ 
ment  accordinglyexecnted  by  the  grandfather,  and  the . 
firft   10,000/.   paid  :  That    the  grandfather  intending 
a  proviiion  for  his  younger  children,  by  indenture,  dated  ., 
2iSi  Septembfir,  1680,  charged  feveral  of  his  mannors,  . 
lands^  and  tenements,  with  divers  large  fums  of  money, 
and  directed  that  the  remaining  10,000/.  fhould  be  paid  . 
to  his  four  truftees,  to  be  by  them  applied  in  aid  of  the 
charges  fo  impofed,  and  in  e^fe  of  Us  eftates;  and  that  ^ 
the  four  truftees  were  dead,  and  that  the  refpondent,  . 
^nn,  was  adminiftratrix,  with,  the  will  annexed  of  the 
furvivor:  Th^lGmge^  h<nd  Delamar,  bad  died  about 
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'■  1^  "^  fourteen  Tears  ago,  leaving  faid  Henry  his  eldeft,  appel* 
1699.  lant's  father,  who  was  afterwards  created  Earl  of  War- 
rington^ and  died  about  five  years  ago>  leaving  appellant, 
his  eldcft  fon  and  heir,  under  age,  upon  whofe  death 
the  eftates charged  defcended  upon  appellant;  and  faid 
Maryj  appeilant^s  mother,  having  died  about  eight 
years  ago,  appellant  was  intitled  in  law  and  equity  to 
the  remaining  io,oooA  to  difen^age  his  eftates  froni  the 
charges  fo  impofed  by  the  grandfather,  and  divers  others 
impofed  by  Ear!  Htnry  :  And  that"  appellant  had  applied 
to  refpondent,  his  grandfather,  to' have  it  paid  at  a  rca- 
fonabic  difcount,  or  to  have  fectifity  given  for  it  paya- 
ble after  his  death;  and  that  this  was  reafonable,  as  res- 
pondent was  very  aged  and  infirm,  and  had  lately  mar- 
ried one  of  difproportionate  birth  and  fortune,  who'  was 
waiting  woman  to  his  former  wife,  and  had  made  fome 
voluntary  fettlement  of  his  real  and  perfonal  eftate  for 
her  benefit,  and  was  about  to  difpofe  of  the  refidue  of 
his  property,  fo  that  the  future  payment  of  the  10,000/. 
was  in  manlfell  danger  of  being  fruftrated ;  and  that 
appellant  had  filed  his  bill  in  CbUncery  to  have  the 
10,000/.  fecured  accprdingly,  but  that  upon  the  heatrifig' 
his  bill  was  difiniffed,  there  being  (ais  alleged)  nO"  pitce- 
dent  for  fuch  a  bill:  But  appellant  infilled  thar,  it  hav- 
ing been  agreed  that  there  was  a  prefent  debt  of  10,006/. 
due  to  him,  though  the  time  of  payment  not  in  AriA- 
pefs  come,  it  was  but  juft  that  the  debtor  fhould  |^ve 
caution,  that  when  the  time  eame-  ^bbut  the  nriotiey 
might  be  recoverable;  and  that  refpondeat's  aliening 
his  eftate,  was  a  declaration  of  his  purpofe  to  difappoint*^ 
thepayment;  and  that  fuch  a  difabling  of  himfelf  to 
make  it  good,  ought  to  be  confidered  as  a  prefent  breach 
of  the  agreement ;  And  that  the  articles  agreeing  t6  pay 
the  10,000/.  by  a  reafonaWe  conftruAlon,  amounted  to 
an  agreement  to  leave  a  fuffident  eftate  whereout  it  might 
be  paid ;'  and  that  theie  articles  having  been  drawn  pri-> 
vately'in  the  family,  without  the  affiftance  of  council, 
ought  to  be  aided  according  to  the  apparent  intecit  of 
the  parties ;  that  it  was  but  reafonable  refpondent  ffiould 
be  reftrained  from  fruftrating  hi^  own  folemn  agree* 
mem,  by  ai^y  wilful  aft ;  and  that  the  word  covenant  in 
the  articles,  was  not  intended  as  a  iecurity  to  be  *  relied 
on,  but  as  a  more  folemn  engagement,  the  parties  then 
relying  wholly  on  each  other's  honour :  And  farther 
infifted,  that  appellant  hamig  his  eftate  charged  bighdr 
in  profpeft  of  this  i0|Oop/.  than  otberwife  it  would, 
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apdit  being  to  be  appUed  in  eafe  of  his  eftate»  he  was  i  ■ '    ^      i 
interefted  to  fee  that  the  payment  ihould  not  be  pre-     1699. 
vented.  '  , 


*  W.  Dob- 

The  refpondent^  cm  the  other  hand,  (hewed,  that  ^^^^* 
the  marriage  was  brought  about  by  the  'importunity  of 
appellant's  grandfather,  and  that  the  articles  had  been  ' 
drawn.by  the  grandfather's  direflioos,  and  by  his  agent, 
and  that  appellant's  bill  did  not  fuggeft  any  agreement 
for  payment  of  the  (aid  10,000/.  before  refpondent's 
death,  nor  for  iecurity  in  the  interim  ;  nor  that  refpon- 
dent  was  lefs  able  to  perform  the  agreement  than .  when 
it  was  entered  into;  and  that  the  granciffather  and  father 
had  accepted  theie  articles  as  the  only  fecurity,  and  that 
they  and  appellant  had  for  near  thirty  years  reAed  fatis^ 
fied  therewith ;  and  that  refpondent's  eftate  was  now 
better  than  when  the  articles  were  entered  into,  and 
that  he  wou)4  never  have  agreed  to  the  marriage,  had 
any  iecurity  befides  the  articles  been  required;  and  that 
the  grandfather  was  left  at  full  liberty  as  to  his  own 
eftate,  and  not  bound  to  fettle  any  part  fave  the  jointure, 
in  any  manner  on  the  iflue  of  the  marriage.  That  the 
caufe  was  heard  24th  February ^  1698,  when  the  Lord 
Chancellor,  with  great  cleamefs,  dirmiiTed  the  bill ;  and 
infifted,  that  though  a  thoufand  fuch  cafes  had  been, 
fuch  a  decree  as  that  fought  by  the  appellant  never  had 
been  made ;  and  that  if  appellant  (hould  prevail,  it  ^ 
would  be  a  precedent  of  extraordinary  confcquence,  ap-  u^  p^** 
pellant  defiring  the  court  to  make  a  new  agreement  for  .^^"' 
the  parties.  ^' 

Die  Mercurii,  8®  MartU,  1698.     This  petition  and 
appeal  brought  in.     Lords  Journ.  vol.  xvi.  p.  397. 

Luna,  2Q®  Martiu     To  be  heard  on  Friday,  31  ft 
March. P.  408. 

Jow,  23^  Martii.    To  be  heard  on   Saturday,  ift 
jipril..^.^^^^.  413.  I  Eq.  Ab. 

132. 

.   Sahbati,  i<^  Jprilis,  1 699.     After  hearing  council  this  ^^.^^^ 
day  on  the  petition  and  appeal  of  G.   Earl  of  Warring:  ^^^^'^  ^' 
and  the  anfwer  of  Sir  Jumes  Langham  and  4nn   Tip'       'j^\j^^  * 
pifigi  it  was  ORDERED,  that  the  Lord  Chief  Juftice  of  ^^]xxi. 
the  Court  of  Common  Pleas  do  report  what  was  offered  j^^] 

by 
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by  comidl  thereupon,  on  Friday  the  14th  'of  ApnU 
iaftant.*-— I.0rdlr  Jcurn.  vol.  3(vL  ?•  431. 

Veneris,  14**  Aprilis.  The  Lord  Chief  Jufticc's 
report  to  be  made  pa  Friday  the  aift  of  ^/>ri/,  inftant. 
P.  437- 

Veneris^  2i^  ApriJis.  This  report  to  be  made  oe 
Friday  the  28th  April,  iaftant. — P.  446. 

Veneris,  a8°  Apr  His  ^  This  report  to  be  made  on 
Monday  ncXt.-^P.  456. 

Note :  Nothing  further  appears  tb  have  been  done  in 
this  caufe:  i«ut  it  appears  by  fome  of  the  books  in 
which  it  is  reported,  to  have  been  agreed  between  the 
parties ;  and  that  the  Lords  declined  to  pronounce  any 
judgment. 

t^  J'his  eafejbould  have  been  introduced  at  an  earlier 
ferig4s  tut  was  mi/laid. 
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Colonel  fVilliam  Lhr/d,         -  Appellant. 

John  Cardy^        •         •         -  Refpondent. 

THE  appellant  made  this  cafe :  That  being  Colonel  Cafe  31. 
of  a  Regiment  of  Dragoons,  he,  loth  March, 
1691,  contracted  with  refpondent  for  furnifliing  his  re- 
giment with  460  Cloaks,  at  2/.  i4r.  each;  and  60  fuits 
^coQtaining  coat,  waiftcoat,  and  breeches,)  at  2A  17/. 
each,  according  to  patterns,  of  the  value  of  6s.  6d.  a 
yard,  and  to  be  delivered  to  the  regiment  by  the  laft  day 
of  that  month,  and  to  be  paid  for  out  of  the  offreckon- 
ings of  the  regiment,  commendng  ift  January ^  1696; 
and  to  that  purpofe  refpondent  took  an  affignment  from 
appellant  upon  Lord  Rane/agi,  pay«mafter  of  the  drmy^ 
for  1425/.  which  they  were  erroneoufly  computed  to 
amount  unto,  though  they  truly  amounted  only  to  1413/. 
which  prices  though  they  ibmewhat  exceeded  the  value  of 
the  patterns^  were  allowed  refpondent,  becaufe  he  was  to 
take  his  money  out  of  the  off-reckonings  of  the  re^ment; 
and  that  refpondent  did  not  lend  the  cloaks  and  fuits 
over  in  Flanders,  where  the  reg^ent  was,  before  the 
end  of  jipri/  or  beginning  of  May,  when  the  ^rmy,  was 
juft  coming  out  of  winter  quartersj  and  ready  to  take, 
the  field,  and  then  they  appeared  to  be  made  up  of  dif* 
ferent  forts  of  very  coarle  cloth  or  fluff,  not  one  with 
another  worth  3/.  per  yard,  which  was  fworn  by  feveral 
vitneflTes;  the  cloaks  not  worth  above  lA  zr.  each,  and 
the  fuits  not  above  i/.  ic/.  each;  lb  that  if  refpondent 
fliould  be  paid  1425/.  for  them,  the  regiment  would  be 
defrauded  of  700/.  but  bad  as  they  were,  they  coming 
fo  late,  and  the  regiment  having  been  then  lately  Grip- 
ped by  the  French  at  Dixmuyde,  it  became  impoilibie  to 
take  the  field  without  them;  (o  that  appellant  having 
not  time  to  return  them  upon  refpondent,  was  forced  to 
make  ufe  of  them :  That  appellant  remained  about  a 
year  in  Flanders  with  his  regiment,  and  then  coming 
over,  and  complaint  being  made  at  the  pay-ofBce  of  this 
abufe,  the  payment  of  the  1425A  was  ftopped  there 
nntil  further  enquiry;  the  appellant  being  cenfured 
by  the  officers  of  his  own  regiment,  as  if  he  had  com-* . 
bined  with  reipondent  for  his  private  benefit  to  defraud 
%re^ept;  ud  reipondent  endeavouring  to  arreft  him 

for 
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<  .  '  »  for  the  monqf^  appellant  exhibited  his  bill  in  Chancery 
1701.     to  be  relieved^  letting  forth  the  badnels  of  the  cloaks 

'  '  -  and  fuitSf  and  praying  he  might  pay  no  more  than  what 
they  were  really  worth,  and  that  the  refpondent  might 
take  his  money  out  of  the  offreckonings  as  was  agreed^ 
and  that  refpondent  had  anfwered,  that  the  cloaks  and 
fuits  in  queftion,  were  really  provided  by  one  Lavjrence 
De  la  Cbambrey  and  his  partners,  to  whom  refpon* 
dent  had  afligned  his  intereft  in  the  1425/*  and  that  thiey 
vere  made  up  agreeable  to  the  patterns ;  and  that  De  la 
Chambre  and  his  partners  foon  after  exhibited  their  bill 
agaiaft  appellant,  infifting,  that  they,  and  not  the  ref- 
pondent, made  up  and  provided  the  cloaks  and  fuits, 
and  demanding  of  appellant  the  1425/.  affigncd  to  them 
by  refpondent:  And  that  this  cauie  was  heard  the  27th 
June,  1700,  before  theMafterof  the  Rolls;  who  de- 
creed appellant  to  pay  the  whole  1425/.  to  refpondent, 
.  with  reafonablecofts;  and  refpondent  to  indemnify  ap« 
pellant  againft  De  la  Chambre  and  his  partners:  And 
that  from  this  decree,  appellant  appealed  to  the  Lord 
Keeper;  and  although  it  appeared  by  depoGtions  of  fe- 
ven  witneflTes,  that  the  cloaks  and  fuits  in  queftion  were 
not  worth  above  half  1425/.  and  that  De  la  Chambre 
and  his  partners,  and  not  pardy,  had  made  up  and  pro- 
vided them,  and  that  Cardy  had  afligned  to  them  the 
whole  T425/.  and  that  they  had  fued  appellant  in  this 
^  court  for  the  fame ;  and  that  Cardy  was  a  bankrupt, 
and  not  able  to  indemnify  appellant  j  and  that  the  cloaks 
aAd  /bits,  at  the  prices  Agreed  on,  come  laA  fhort  of 
1425/.  and  though  appellant  prayed  an  iffiie  at  law,  to 
try  the  value  of  the  cloaks  and  fuits  in  qneftion,  and 
that  Cardy  might  there  produce  the  patterns  fealed  with 
the  appellant's  feal,  his  Lordihip  denied  fuch  trial,  and 
affirmed  the  former  decree,  and  decreed  appellant  to 
pay  the  whole  1425/.  to  refpondent  ^^in/yi  on  the  25th 

Richard     ^f  f^^^  month;  and  caufed  the  word  (reafonable)  to  be 

D  Deane  ^^^  ^^^  °^  *®  ^**^  decree  with  refpeft  to  cofts. 

The  refpondent,  in  affirmance  of  the  decrees,  ftated 
that  appellant  had  by  the  articles  covenanted  to  pay  re^ 
fpondent  the  142  c/.  out  of  the  ofF-reckonings  of  the  re- 
giment; and  that  for  performance  thereof,  they  had  there- 
by bound  themfelves  to  each  other  in  3000/.  penalty, 
and  that  refpondent  had  provided  the  cloaks  and  fuits 
in  every  refpeft  anfwerable  to,  or  better  than  the  pat- 
terns^ and  that  the  doth  of  which  they  were  made 

was 
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was  Ticwcd,  and  approved  of  by  Jobn  Jopfes,  a  perfon  !■■  ^  "*  "v 
appotDtedby  appellant  himfelf;  bot  that  fome  few  of     1^701^ 
the  doaks  and  iuSuivere)  hfjcffes\  order,  fovbafte  cut '  '  "'>^"'    ^ 
00^  and  made  before  the  cloth  was  'prei&d^   Which' 
mi^t  naake  them  ieem  coarfer  than  the  reft,  though 
'they  were  all  df  the  fame  goodnefs,  and  that  all  were 
viewed  by  Jones  before  they  were  packed  np,    and 
none  but  foch  as  he  approved  of  fent  to  Flanders^ 
where  they  were  received  and  made  ufe  of)    and  ap*' 
pellant    himfelf  (o    well    approved    them^    that  he^' 
treated  with  refpondent  for    his  cloathing    the   regi- 
ment again  for  the  year  L6971  and  the  refpondent  and 
he  differed  only  about  25/.  for  the  hautboys  cloaths :  And 
that  tbefe  cloaks  and  fuits  having  been  at  refpondent^s 
requeft  provided  by  Lanvrence  Di  la  Chamtre,  Thomas 
IVoods^  and  Boftock  Johnfon^  refponde'nt  afligned  ta  them 
hisintereft  in  the  1425/.  but  payment  having  been  re-' 
fufed  at  Lord  Rarulagh's  office,  becaufe  appellant  had 
received  it,  they  threatened  to  fue  refpondent  for  it  j  and 
the  alignment  thus  proving  inef&flual,  refpondent  ex- 
peded  appellant  would  have  paid  him  \  but  that  he,  to 
avoid  or  delay  payment,  exhibited  his  bill  iii  Chancery^ 
on  pretence  of  the  miftake  of  12L  and  that  the  cloaks 
and  fuits,  though  long  fince  worn  out,  were  not  anfwerable 
to  the  patterns^  and  not  worth  within  500A  of  the  mo- 
ney agreed  on,  and  obtained  an  injunAion  againft  ref- 
pondent^s  proceedings  at  law,  on  giving  fecurity  to  abide 
the  decree.     And  that  refpondent  had  denied  the  whole 
equity,  and  witnefles  were  examined  on  both  fides, 
and  the  caufe  heard  before  the  matter  of  the  rolls,  who 
on  proof  that  appellant   had    received  the  money,  fo 
by  him    affigned    to    refpondeht,  decreed  him  to  pay 
refpondent    the    1425/.   with  reafonable  cofts,  to  be 
taxed  by  Sir  John  Franklyn^  one  of  the  mafters,  or  in 
default  thereof,  that  reljX)ndent  might  put  the  recogni- 
zance in  fuit^  and  that  on  payment  thereof  refpondent 
ihould    indemnify    appellant   againft   De  la   Chambre^ 
Woods  and  John/on :  And  that   afterwards,  on  appel- 
lant's petition,  the  caufe  was  re-heard  before  the  Maf^ . 
terof  the  Rolls,  who,   24th  OBober,   1700,  affirmed  - 
his  former   decree:    And  then  appellant  appealed  to 
the  Lord  Keeper,  who,    ift  March,  1700,  tfn   a  full 
hearmg,  alfo  affirmed  the  faid  decree :  And  that  ap« 
pellant  now  further  appealed  to  the  Lords,  on  pre- 
tence that  he  ought  to  have  had  a  trial  at  law,  tp  try 
the  value  of  the  cloaks  and  fuits  $  but  refpondent  infift- 

ed 
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ed  it  would  be  anreafbiable  at  this  dtftance  of  dme^ 
to  grant  fuch  trial  after  a  pofitive  agreement  in  writing 
under  hand  and  feal,  for  die  price  and  fum  to  be  paid; 
and  after  full  proof  that  the  cloaks  and  foits  were  an* 
fwerable  to  the  patterns^  and  viewed,  accepted,  and 
approved  of  by  appellant's  ovm  appointee,  and  after 
they  had  been  long  worn  out,  and  more  efpedaUy 
after  appellant  had  received  the  money,  and  had  kept 
the  refpondcot  out  of  his  money  above  three  years, 
when  the  intereA  whereof  would  have  amounted  to 
above  ^50/. 

John  Be-       -D/^    Veneris ^    6^     Juniu    1701.      After    hearing 

mford.     council  upon  this  appeal,  it  was  ordered  and  ad- 

jtJDGED  .by  the  Lord^  that  the  fame  ihould  be  dif- 

i^iired,  and  the  decree  and  orders  complained  of  affirm* 

ed.    l^rds  Journ.  vol*  XvL  p.  735. 

Thiacauie  is  named  in  Pre.  Ch.  171.  ona  difpute  between 
refpondent.and  his  Attorney,  but  not  reported  in  any  booL 
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CbarUs  Morris^  Efq,  and  Margaref') 
Morn's^  Adminiftratrix  V^  /?c- 1  Appellant. 
bert  MorriSf  Efq.  deceafsd^          ^  , 


Mary  Harrifon  Adminiftratrix  of 
Godfrey      Harrifon^      deceafed, 


I 


John  Harrifon^  Son  and  Heir  of  J-Refpondcnts. 

the  faic 

others. 


the  faid  Godfrey  Harrifon^  and  I 


THE  appellant  ftated:  That  by  articles,  dated  3d  Cafe  33* 
April,  1671,  a  partncrfhip  for  twenty  years  was 
entered  into  between  Robert  Morris ^  Godfrey  Harrifon^ 
and  two  other  pcrfons,  for  the  management  of  a  GlafT* 
houfe,  each  party  to  bring  in  800/.  which  was  after- 
wards agreed  to  be  increafed  200/*  a-piece,  and  by'thefe 
articles' it  was  agreed,  that  if  any  of  the  partners  died, 
the  partneribip  fhonld  continue  amongft  the  furvivors, 
and  that  the  reprefentative  of  the  partner  dying  ihould 
have  the  benefit  of  the  joint  flock,  and,  proceed  thereof 
as  it  ftood  at  his  death}  and  that  the  furvivors  fhould 
within  a  month  after  requeft,  account  with,  ahd  pay 
fuch  executors  and  adminiflrators  (unlefs  he  or  they 
agreed  to  continue  in  partner(hip)  a  fourth  part  of  the 
faid  ftock  and  efiate,  according  to  a  reafonable  value  or 
eftimation,  deducting  a  fourth  part  of  the  debts  then 
due  and  alfo  fhould  fave  them,  harmiefs  from  all  debts 
jhen  owing  by  the  partners,  if  they  within  a  month 
after  fuch  account  delivered,  fignified  fuch  their  refolu*^ 
tions  by  writing  under  their  hands  and  feals,  and  fhould 
feal  a  new  indenture  of  co-partnerfhip  to  the  furvivors  ; 
and  if  the  joint  cftate  fell  fhort  to  pay  the  debts  of  the 
partnerfhip,  then  the  partners  for  th^  time  being 
fhould  pay  them  equally  out  of  their  own  particular 
cfbttes  i  that  Go^/y  iJ»rr^«  died  in  Se]^/^»»ifr,  1675, 
aod  Robert  Morris^  in  February  following^,  and  that 
before  either  died  there  proved  great  lofTes  in  the  part* 
nerfhip,  on  account  whereof  4000/.  was  taken  up  upon 
bpnds  from  all.ihe  partners,  towards  which  appellants 
paid. 1775/,  principal  money,  befides  intercfl  1  and  were 
alfo  decreed  in  a  fuit  againft  them  by  other*  partnerfhip 
creditors  to  pay  850/.  more,  befide^  intereft  and  cofls, 
which  they  had  fmce  paid :  That  relpondent,  Mary 

*       Harrifon^ 
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I""  '  s  Harrijanf  pretended  (he,  within  9,  month  after  her  huf- 
1701*  band's  deaths  demanded  an  account  from  two  of  the 
"  • " '  *  partners,  but  not  from  Morris^  who  was  th^n  ill,,  and 
never  afterwards  concerned  himfelf  in  the  partnerlhip 
to  his  death  ;  and  that  after  Morrii's  death,  and  not  be* 
fore,  an  account  was  delivered  nnto  her^  which  had  been 
afterwards  faUified  in  leverai  particulars;  that  Morris 
made  a  will,  and  charged  his  elUte  with  his  debts,  and 
his  thr^  executors  renouncing,  adminiftratibn  with  the 
will  annexed,  was  in  Aprils  1676,  granted  to  appellant, 
Margaret^  fo  that  (he  could  not  require  an  account 
within  a  month  after  her  huiband's  death,  according  to 
the  articles ;  and  the  faid  appellant,  Margaret^  never 
came  into  the  p^rtnerlhip,  nor  afted,  nor  could  (he  do 
fo  unlefs  (he  had  entered  into  new  articles  with  the  fur- 
viving  co-partners :  That  though  refpondents  ought  to 
bear  equal  proportions  with  appellants  of  the  lofs  and 
debts  of  the  partnerfhip,  yet  refpondent,  Harrijbn^  in 
^Eajier  term,  1686,  brought  her  bill  againft  appellant, 
and  the  furviving  partners,  to  have  his  land  freed  from 
the  partnerfliip  debts;  and  in  Trinity  term,  1689,  ^P* 
pellants  likewUe  exhibited  a  bill  againft  refpondents, 
to  make  them  pay  their  proportion  of  the  debts :  And, 
5th  December,  1695,  both  caufes  were  heard  before  the 
Matter  of  the  RoUs,  who  decreed  the  account,  fo  deli« 
vered  as  aforefaid,  to  be  a  dated  aocount,  but  with  li- 
berty to  fafify  or  furcharge ;  and  declared  that  appel- 
lant, Margaret,  continued  in  the  copartnerlhip,  and  that 
refpondents  were  not  to  be  fued  on  any  bonds  entered 
into  by  Godfrey  Harrifon,  in  relation  to  the  partner- 
fhip:  AnAi^xh  March,  1696,  both  cauies  were  again 
heard  before  the  late  Lord  Chancellor,  who  affirmed 
the  decree,  with  liberty  for  either  fide  to  falfify,  or 
furcharge  as  they  could;  which  orders  appellants  infift* 
ed  ought  to  be  let  afide,  and  refpondents  decreed  to 
come  into  the  general  account,  and  to  bear  their  pro* 
portion  with  appellants  of  the  lofs  and  debts  of  the 
partnerftiip,  with  refpeft  to  the  iniblvency  of  the  other 
'  partners ;  becaule  if  fuch  account  was  delivered  to  refpon- 
dent, Mary,  it  was  not  delivered  till  after  Morrises 
death,  nor  was  it  given  in  as  a  ftated  account,  nor  figned 
by  any  of  the  parties;  neither  could  Morris  be  privy 
to  it,  he  having  been  extremely  ill  ft'om  Harri/on^s 
death  till  he  himfelf  foon  after  died :  And  that  appel- 
lant never  a^ed  in  the  copartner/hip  any  more  than  ref- 
pondent, and  was  not  capable  of  demanding  an  account 

within 
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within  a  month  after  her  huiband's  death,  as  fhe  could 
not  take  out  adminiftratioQ  till  a  quarter  of  a  year 
after,  upon  the  executors  renouncing ;  and  that  it  dia 
cot  appear  that  refpondent,  Mary^  had  given  notice 
to  Morris,  that  fhe  would  not  continue  the  partnerfliip^ 
nor  that  her  notice  to  the  other  partners  was  according 
to  the  articles,  nor  that  (he  did  ever  demand  an  account 
from  Morris^  nor  that  he  knew  or  was  privy  to  the 
delivery  of  any  to  the  other  partners :  And  that  it  did  not 
appear  that  appellant,  Margaret,  ever  concerned  her- 
felf  in  the  faid  partnerfhip  after  her  hufband's  death, 
neither,  in  faA,  did  (he  intermeddle }  and  that  the  ac- 
count fo  pretended  to  be  delivered  was  falfified  by  the 
Mailer's  report  in  feveral  confiderable  particulars,  and 
yet  noprovifion  was  made  by  the  Court  in  relpeft  vvjlliam 
thereof.  Dobym. 

The  refpondents  made  this  cafe  in  affirmance  of 
the  decree:  That  Robert  Morris,  Richard  Hackett^ 
Matthias  Datcbellor,  and  'Godfrey  Harrifon,  entered 
into  the  Glafs  partnsrfiiip,  as  fiated  by  appellants^  and 
brought  into  ftock  800//  a-piece,  and  afterwards  advanc- 
ed 2oo/.  more,  fb  that  each  partner's  ftock  became  looo/. 
and  that  by  covenants  in  the  articles,  the  furviving  par- 
ners  were  to  fave  harmlefs  from  the  parmerfhip  debts, 
the  executors  and  adminiftrators  of  fuch  partner  as 
fhould  die  during  the  partner(hip,  and  take  no  advan* 
tage  of  furvivorfliip ;  and  fhould  within  one  month  af- 
ter fuch  partner's  deceafe,  render  an  account  in  writing 
of  the  trade  and  ftock  to  his  executors  or  adminiftrators, 
as  it  ftood  at  the  faid  partner's  death,  and  fuch  execu- 
tors or  adminiftrators  to  continue  the  faid  partnerfhip  if 
they  (hould  think  fit ;  and  that  Godfrey  Harrifon  had 
been  appointed  manager  by  the  other  partners,  and  was 
to  be  allowed  loo/.  per  annum  for  his  pains :  And  that 
by  indenture  tripartite,  dated  aoth  June,  1673,  between 
faid  Richard  Hackett  on  the  firft  part.  Sir  Richard 
Hawkins  and  John  Hanvkes  on  the  fecond  part,  the  faid 
Robert  Morris^  Matthias  Datchellor  and  Godfrey  Har-^ 
rifon  on  the  third  part ;  the  faid  Hackett  with  the  con* 
fent  of  the  other  partners,  affigned  his  quarter  part  of 
the  parmerfhip  ftock  and  trade  to  Sir  Richard  Hawkins 
and  ^ohn  Ha%vkes  in  equal  moieties ;  and  Godfrey  Har-^ 
rifon  was  continued  in  the  employment  of  manager,  and 
by  quarterly  entries  in  their  boc4cs,  it  appeared  they 
allowed  him  the  100/.  fer  annum,   and  that  Godfrey 

Harrifon 


t6o  cafe0  in  ]p»arliametit 

Marrifin  left  faid  employment  Lady^day,    i<^75»  aaii 
delivered  to  the  partners  an  account  thereof  in  wrltkig  ^ 
on  the  foot  whereof  there  was.  due  from  him  to  the  cfther 
partners  only  the  fum  of  i6L  iix.  nd.  as  appeared  by 
the  ca(h  book ;  and  that  Harrif$n  died  5th  September^ 
1675,  leaving  made  his  will  in  writing,   but  no  exectt^ 
tor  )  and  therefore  refpondent|  Mary,  took  put  admini- 
flration  wifh  his  will  annexed,  and  (within  a  month  af-* 
ter  her  hufband's  death)  her  fon,  Jobrtf  being  very  young, 
gave  the  furviving  partners  notice  that  flie  would  not 
continue  in  the  partnerfhip,  and  defired  an  atcount  o^ 
the  (lock  according  to  the  articles }   for  which  the  fur- 
viving partners  defired  time  to  Chrijtmas  then  next, 
faying  they  then  ihould  put  out  their  fire,   and  be  at 
Jeifure  \  and  that  they  accordingly  made  ^  account, 
dated  6th  January,  1678,  and  intitled  an  account  cur- 
rent in    I  inter  Robert  Morris  5,  Matthias  Datchellor 
if    Godfrey     Harrifon   J,    Richard   Hawkins  f,    and 
John  Iiawies  |;  the  debtor  fide  being  8713A   OS0  /^. 
and  the  credit    fide    4263/.    4/.     befides     the    des- 
perate debts,  which  were  377/-  ix.  and  the  4000L  ad- 
vanced as   aforefaid ;    and  likewife    another   account, 
intitled  Mr.  Godfrey  Harri/on^s  account,  creditor  3  83/. 
11/.  id. per  centra^  debtor  739/.    lis*  C^d.  and  that 
at  the  time  of  making  out  faid  accounts,  Robert  Morris 
was  well  and  abroad,  and  might  reafonably  be  fuppofed 
to  have  been  preient  there-at,  living  near  a  month  after 
the  date  of  the  accounts  current,  though  he  died  before 
they  were  delivered  to  refpopdent,  Mar/s  friends  ;  and 
that  in  fuch  accounts,    as  to  the  value  of  the  ftock  ia 
trade,  and  the  ftate  thereof  at  her  huiband's  death, 
relpondents  acquiefced,  though  there  were  therein  feveral 
great  omiflions  to  their  prejudice;  and  that  the  furviving . 
partners  encouraged  the  partnerihip  creditors  to  arreft 
« refpondent,  M^ry,  in  feveral  anions  for  great  fums  of 
monies,  amounting  to  6coo/^  or  upwards ;    to  which 
ihe  pleaded  plene  adtninijiravit,   and  brought  her  bill 
in  Chancery,  but  never  proceeded  farther  than  bill  and 
anfwer,  as  the  plaintifFs  at  law  let  their  fuits  fall,  and 
threatened  to  fue  refpondent,  John,  as  heir  to  his  father; 
And  that  thereupoii  Edward  Maplefden,  Efi).  grand* 
father  atid  guardian  to  relpondent,   John,  brought  a 
bill  in  Chancery  to  have  the  partnership  books  produced^ 
and  the  two  accounts  before  mentioned  proved,  and 
that  the  account  current  might  ftand  as  a  ftated  account, 
and  refpondenu  not  to  be  compelled  to  pay  farther 

than 
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^an  according  to  that  account :   And  .appellants  exhi-  <■'    "      ^ 
bited  their  crofs  bill  againft  refpondents   and  others^     1701. 
praying  that  the  defendants   therein   ftiould  pay  their  ' 
proportions   of  monies  appellants   pretended    to   have 
paid,  and  vftre  decreed  to  pay  an  account  of  the  part* 
nerfhip;  and  that  refpondents^    5  th   Dectmber,    1695, 
anfwered  to  the  eiTedl  ftated  by  appellant,  and  examined 
'witnefles  in  their  caufe  ;  and  on  the  hearing  before  the 
Mafter  of  "the  Rolls,  he  declared  refpondents  ought  not 
to  be  charged  farther  than  by  the  account  delivered  by 
the  furviving  partners}    and   decreed  that  account  to 
Aand  as  a  flated  account,   with   liberty  to  the  repre- 
fcntativcs  of  any  of   the  partners  to  falCfy   and  fur- 
charge  ;  and  that  in  as  much  as  appellant,    Margaret^ 
had  not  given  notice  to  difcontinue  the  partnerfhip,   ihe 
ought   to  be  confidered   to  have  continued  it,  which 
would  appear  by  the  books  which  appellants  did  not 
produce  at  the  hearing,  though  ferved  with  an  order 
for  thepurpofe*,  wherefore  appellant,  Margaret y  was  or- 
dered to  be  examined  on  interrogatories  betore  a  Maftec, 
for  the  difcovery  of  the  books,    and  other  matters  re- 
lating to  the  partnerfhip  ;  and  that  a  general  account  was 
decreed  in  appellant's  caufe,    to  the  end  of  the  part- 
serfhip  trade  between  the  reprefentatives  of  the  part- 
ners, exclufive  of  refpondents,    and  cofls  referved  till 
after  the  account  taken:    And  that  appellants,    15th 
March y  1696,  petitioned  the  late  Lord  Chancellor  for 
a  re-hearing,  which  was  granted ;    and  thereupon  hid 
Lordlhip  confirmed  the  former  decree,    and    ordered 
the^ appellants  to  produce  on  oath  all  books  relating  to 
the  partnerftiip,  in  their  cuftody  or  power;    and  the 
mailer  to  look  into  them,    &  examine  whether  appel- 
lant, MargaretyC3iXX\S!di  on  the  trade,  and  how  the  books 
came  to  be  produced  at  the  re-hearing  and  not  before : 
And  that  thereupon  refpondent,  John^  exhibited  before 
the  Mafter  three  feveral  fets  of  interrogatories  againfl 
appellants,  to  which  the  appellants,   after  great  delay^ 
put  in  improbable  and  unfatisfaAory  anfwers,  and  had 
not  hitherto  produced  the  debt  book,    nor  any  other 
partner(hip   book,    fincc     Godfrey    tiarrifon*s    death  j 
wearied  with  which  delays,  refpondent,  John  Harrifin^ 
ordered  his  folicitor  to  proceed  upon  the  account  before 
the  Mafter,  and  the  Mafter,  21ft  OBoher^  i<^99>  made 
a  fpecial  report,  to  which  the  refpondents  took  excep- 
tions, and  petitioned  the  late  Lord  Chancellor  for  a  day ; 
which  being  granted,  appellants  ferved  the  refpondents 
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^  With  an  other  order  from  the  faid  Lord  Chancellor,  to 
re-hear  the  caufes  when  the  exceptions  came  >on;  and 
15  th  December f  1699^  upon  the  re-hearing  the  faid 
caufes,  with  the  exceptions,  and  fpecial  rtiatt^r  of  the 
faid  report,  the  appellant's  petition  was  difmiifed  with 
cofts,  and  one  of  refpondents  exceptions  allowed,  and 
the  matter  fent  back  to  the  Mailer ;  bfut  the  court  did  not 
vary  the  former  decree  :  And,  20th  November  laft,  the 
Mafter  made  his  farther  report,  to  which  refpondents  ex- 
cepted, and  it  being  ready  to  come  on  to  be  argued; 
appellants,  for  delay,  ferved  refpondents  with  an  order 
to  re-hear ;  which  third  re-hearing  was  fufpended  by 
the  appeal  to  the  Lords :  And  refpondents  infifted  the 
decrees  ought  to  be  confirmed  with  cofts,  for  all  thefe 
vexatious  and  dilatory  proceedings,  and  that  the  plain 
meaning  of  the  agreement  was  to  entitle  the  executor 
of  the  partner  dying,  to  an  account  within  a  month 
after,  while  matters  were  fre(h  in  memory,  that  the 
executor  might  not  be  involved  in  dilputes  with. the  fur- 
viving  partners,  and  the  executor  or  adminiftrator 
might  recently  know  the  value  of  the  eftate,  before  the 
furviving  partners  had  time  to  fecret  and  embezzle 
wafte,  or  entangle  the  fame :'  And  that  refpondents 
would  be  utterly  ruined,  if,  at  fuch  a  diftance  of  time, 
they  fliould  be  forced  to  come  to  an  account  de  nova^ 
and  to  be  left  to  charge  the  partner  furviving  by  proof, 
refpondents  being  utter  ftrangers  to  the  trade,  and 
William    unexperienced  therein. 


Cooper. 


Die  Mercurii/  260  MarttL  1701.  After  hearing 
council  upon  this  appeal,  it  was  ordered  by  the 
Lotds  that  the  f^me  (hould  be  difiniffed,  and  the  dfe- 
cree  and  orders  complained  of  affirmed.  Lords  Journ, 
vol.  xvi.  p.  63J» 
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Edward  Trelawney^  and  Elizabeth'' 
his  Wife,  on  behalf  of  Elizabeth 
^relawney  their  Daughter,  an  In- 
fant, and  Daniel  Sagiitary^  Ckrkf  ?•  Appellants. 
and  y^nne  his  Wife,  on  behalf  of  j 
their   Son  and   Daughter,   Johni 
and  j4nne  Sagittary^  Infants ^         J 

Sir  John  Mole/worth,  Knight   and^ 

1- 


Bari»  John  Arfcotty  Efq ;  Ex*  en 

tors  of  ^ 

Frances 

Jobny 

Carew^ 


tors  of  Thomas  DarelL  Efq;  and  Lo  /•       a    \ 
Arfcott,   Wife  of   faid  .J^R^O^ndents. 

John^  and   the  Lady   Gratiana  \ 


THR  appellants  (hewed,  that  Thomas  Darrell^  4th  Cafe  33- 
Auguft^  1697,  ^^^"^  his  will;  and  after  fpecifick 
legades  to  his  five  daughters,  and  to  all  his  grand  chil- 
dren, great  grand  children,  and  other  relations,  amounts* 
ing  to  4293/.  difpofed  of  the  furplus  of  his  perlbnal 
eftate,  about  6000/.  in  the  words  following:——**  Item, 
•*  all  the  reft  of  my  eftate,  after  my  debts,  legacies, 
"  and  fhneral  charges  are  paid,  I  gire  and  beqaeat;h  the 
**  fame,  to  be  equally  divided  between  my  three  daugh- 
^  ters,  Mrs.  Frances  ArfcQtt^  the  Lady  Gratiana  Carew^ 
•*  and  Anne  Ri/den,  and  all  my  grand  children,   and 
"  great  grand  children,  or  fo  many  of  them  as  ftiall  be 
**  living  within  two  years  next  after  my  deceafe."     And 
appointed  refpondcnts,  Sh*  John  Moifpworth,  and  Mn 
Arfcottj  executors,  and  died  ^ii  January ,    16975    and 
that  appellants,  Mrs.  Trelatuney^  and  Mrs.  Sagittary^ 
■^ere  two  of  teftatoPs  grand  daughters,  and  h^d  after 
his  death,  and  within  two  years  thereof,  three  children^ 
Elizabeth   Trelawney^  and    John  and  Anne    Sagittary, 
horn  of  their  bodies,  and  for  them  claimed  fhares  of    . 
the  furplus  of  teftator's  perfonal  eftate,  as  thlree  of  the 
great  grand  children,  living  within  two  years  next  after 
his  death;  and  accordingly  brought  their  bill  in  Chancery 
«gainft  refpondents,  the  executors;  and  lAMarch^  1698, 
the  caafe  was  heard  before  the  Mafter  of   the  Rolls, 
^ho  declared  that  teftator's  grand  children,  and  •  great 
grand  children,  born  before  the  expiration  of  two  ycats 
M  2  afur 
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"N  after  his  deaths  were  iotitled  to  their  fliares^  of  his  fur^ 


1701.  plus^  perfonal  eftate^  equally  with  thofe  boro  at  the  time 
'  -'  of  his  death.  But  refpoDdent,  Lady  Gratiana  Carew^ 
being  diflatisfied,  petitioned  to  re -hear  the  caufe ;  which 
was  accordingly  re- heard,  28th  June^  1700,  before  the 
Lord  Keeper  \  who  declared  that  the  infants,  Elizabeth, 
John  and  Ann^  born  after  the  teftator's  death,  were  ex- 
cluded from  any  (hare  of  the  furplus,  and  decreed  the 
fame  accordingly;  but  appellants  contended  that  they 
were  intituled  equally  with  the  teflator's  great  grand 
,  children^  living  at  the  dme  of  his  death ;  they  being  in 
judgment  of  law  of  the  fame  degree  of  relation  to  the 
teftator ;.  and  that  they  were  within  the  exprefs  words 
and  meanirig  of  the  teflator's  will;  and  that  therefore 

Richard     the  latter  decree  ought  to  be  reverfed,  and' the  former 

Buckby.     affirmed  by  the  Lords. 

The  refpondents,  on  the  other  hand,  contended  that 
the  Lord  Keeper's  decree  ought  to  be  affirmed,  and 
'  (hewed  that  the  teftatof's  perfonal  eftate ;  was  about 
12,000/.  and  that  he  had  living  at  his  death  five  chil- 
dren ;  twelve  grand  children,  and  four  great  grand 
children,  and  by  his  will  declared  he  thought  it  a  duty 
incumbent  on  him  to  make  fome  ^provifion  for  all  fuch 
children  and  grand  children  as  he  (hould  leave  behind 
him,  and  gave  a  particular  legacy  to  each  /of  his  chil- 
dren, grand  children,  and  great  grand  chidren  by 
name,  and  then  added  the  claufe  fct  forth  in  the  appel- 
lant's cafe:  And  that  this  will  was  all  diftated  by  the 
teftator  himfelf,  and  written  by  one  William'  Hot  ken 
(his  clerk)  in  the  prefence  of  Richard  Fillis^  who  flood 
by,  which  Richard  Fillis^  before  publication  of  the  faid 
will,  mentioned  to  the  teftator  -that  he  had  forgotten 
one  of  his  great  grand  children,  and  the  teftator  afktng 
which,  Fii/is  replied,  the  child  in  Madam  Durrell  s 
womb;  meaning  Madam  Darrell,  the  wife  of  his 
grandfon,  Htnry  Darrell,  who  was  then  big  with 
child.  To  which  the  teftator  anfwered,  **  he  thought 
•*  he  had  done  very  well  for  them  already ;  you  muft 
"  not  think  I  will  give  to  them  who  are  unborn:'*  And 
^  that  this  declaration  was  proved  by  Filtis  and    Hocken^ 

who  were  both  fubfcribing  witnefTes  to  the  will ; — and 
that  the  child  that  Madam  Ddrrell  went  with,  was  af- 
terwards born,  and  died.  And  that'  the  caufe  had  been 
heard  before  the  Mafter  of  the  Rolls,  upon  bill  and 
anfwer  only ;  and  that  his  honour  was  miftaken  in  his 

deaee. 
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decree,  becaufe,  as  refpondents  contended,  the  two  4  ■"  ^ 
years  after  teftator's  deceafe  was  allowed  as  a  reafbnable  i?^^- 
time  to  gqt  in,  and  make  a  diftribution  of  the  cftate  ' 
ambngft  the  legatees,  and  was  not  inferted  or  menti- 
oned in  the  will,  with  regard  to  any  grand  children  or 
great  grand  children  to  be  born  within  thofe  two  years  5 
and  that  refpondent  conceiving  fuch  conftruftion  of  the 
will  difagreeable  to  the  teftator's  intention,  appearing 
upon  the  will  itfelf,  and.  alio  contrary  to^his  exprefs 
di&clarations  aforementioned,  appealed  to  the  Lord  Keep- 
er: And  that  afterwards,  by  an  order  made,  Stlf  Fe^ 
bruafy,  1 699,  on  hearing  council  on  both  fides,  the 
order  for  rehearing  was  ciifcharged,  and  the  caufe  laid 
opeo^  and  plalnti§6  to  i^eply  to  defendants  anfwer,  and 
a  commiilion  to  ittue  for  examination  of  witnefTes,  in 
which  commiflioo  the  defendants  joined,  and  witnedes 
were  examined  accordingly:  And  that  the  caufe  was 
heard  before  the  Lord  Keeper,  on  pleadings  and  proofs, 
and  fuch  decree  made  as  ftated  by  appellants ;  which 
hfk  decree  refpondents  infifted  was  conformable  to  the 
rules*  of  J  law  and  equity,  and  to  the  mtent  of  the  tefta-  H.  Foley, 
tor  in  refpeft  of  the  words  of  his  will,  and  his  expref- 
fions  at  the  time  of  making  it. 

Die     VeneriSi    i8®    Martis^  1 701.     After   hearing  Eq.  A b. 
council  upon  this  appeal,  it  was  ordered  that  the23i.Vin. 
fame  (hould  be  difmifled,  and  the  decree  complained  of  ^iii*  192. 
gfiirmpd.     l^ord^  Jofirn.  vot  xvi.  p.  636,  40a. 


John 


166  cafe0  in  i^i^iament 

John  Tidcombe,  Efq.     -      -     "         Appellant. 
Jobn^ChoImley,  James  Boddwglon,j  Respondents. 

^^'  ^TT^  H  E  appellant  ftated  that  he  was  Colonel  of  a  re- 
Jl  giment  of  foot,  and  that^  m  Fehruaryi  169I,  his 
regiment  being  in  debt  for  former  cloathing,  and  want- 
ing to  be  new  cloathed,  refpondent,  James  Moyer^ 
who  was  agent  to  the  regiment,  and  fully  acquainted 
with  its  circumftances,  applied  to  appellant  to  be  em- 
ployed to  new  cloath  the  regiment  for  the  year  1696; 
and  that  appellant  and  Moyer  agreed  that  appellant 
ihould  execute  a  contraft  to:  refpondent,  Ch$hnley  (whofe 
name  Moyer  ufed  in  truft  for  himielf )  for  the  cloath- 
iog,  and  thereupon  appellant  was  to  make  an  aflignment 
upon  the  army  paymaiier  for  the  price  of  the  cloathing, 
to  be  paid  out  of  the  *  ofitreckonings  of  the  regiment 
as  they  ihould  be  in  courfe  payable,  and  then  iippellant 
was  to  be  no  farther  liable  by  the  contraA :  And  that 
in  confideration  of  debts  then  upon  the  ofF-reckonings 
for  cloathing  in  a  former  year,  and  hazard  and  other 
inconveniences,  and  uncertainties  of  payment^  the 
prices  allowed  for  the  cloathing  were  much  higher  than 
they  would  otherwife  have  been :  And  that  accord- 
ingly, the  loth  of  February y  1 69*,  Moyer  brought 
a  contract  in  writing,  as  between  appellant  and  reir 
pendent,  Cholmley,  to  be  executed  by  appellant, 
amounting,  at  the  prices  agreed  upon,  to  233  lA  ilJ*.  6d* 
but  appellant  being  unikilftil  in  the  forms,  and  fearing 
leaft  upon  the  contraA,  as  worded,  he  might  be  per- 
ibnally  charged^  in  cafe  Moyer  (hould  not  be  paid  out 
of  the  off-reckonings,  defired  to  advife  with  counfel 
thereupon  i  but  Moyer  replied,  it  was  but  to  throw 
away  a  fee,  for  that  appellant  was  not,  nor  (hoxild  he 
be  perfbnally  liable;  and  that  appellant  executed  the 
contraft  under  that  confidence,  and  foon  after  made 
an  affignment  to  ChoMey  upoti  Lord  Rane/agb, 
the  army  paymafter,  for  payment  of  the  faid  fum  of 

♦  Note.  The  offreckonings  is  zd,  per  diem  off  every  foldier's 
pay,    which  is  ftoi>t  in  the  paymafter^s  office  towards  tfae^ 
cloathing  of  the  regiment. 
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?33i/.  I2J.  6d,  out  of  the  ofF-reckonings,  which  was  <■■"  *  ■  ■■  i 
duly  entered  in  the  paymafter's  books,  and  Moyer  ac-  1701. 
cepted  the  fame  in  difcharge  of  the  contraft  on  appel-  '«--'' 
laat*s  part,  and  thereupon  the  appellant,  coafidered 
himfelf  difcfaarged ;  and  that  430/.' 7/.  4^.  had  hptxx 
received  by  refpondent,  Boddington^  purfuant  to  that 
affi^nmentj  and  that  other  monies  were  ready  to  be 
paid  when  demanded  %  and  that  though  Moyer  folely 
contra^ed,  and  made  the  agreement  with  appellant, 
who  knew  not  that  any  other  perfon  was  concerned 
witfe  him  therein,  yet  it  was  pretended  refpondents,  James 
Boddington  arid  Tracy  Pauncefooty  were  to  He  part- 
ners with  him  in  that  contraft,  aqd  alfo  in  the  cloath- 
ing  of  of  Colonel  Brewer*s,  Colonel  Lawder^Sy  and 
Sir  David  Collier's  regiments,  and  that  they  caft  lots, 
and  appellant  and  Colonel  Brewer's  regiments  fell  to 
refpondent  Boddington,  add  the  two  other  regiments 
to  Moyer  and  Pauncefoot ;  and  that  the  off  reckonings 
of  the  year  1695,  being  infiifficieat  to  pay  for  the 
cloathing  of  that  year,  and  part  of  the  off-reckonings  of 
the  fucceeding  year,  1696,  being  in  fuch  cafe  (by  the 
conA'ant  courfe  of  paying  in  the  army,  to  be  applied  to 
make  good  fuch  deficiency ;  and  there  being  an  aA  of 
parliament  paffed  in  the  year  1697,  whereby  it  w^s '9  &  10 
enafted,  that  the  off-reckonings  for  the  year,  1697,  ^*^^*  3  P* 
fhould  be  applied  to  pay  the  cloathing  of  that  year,  4^4- 
and  Boddington  being  hereby  difappointed,  he,  in 
Cholmfey's  name,  brought  an  aftion  at  law  again  ft  Uini 
upon  the  contrail,  to  enforce  him  to  pay  the  2331/. 
Its.  6d,  out  of  his  own  pocket;  and  chat  appellant 
had  unadvifedly  pleaded,  that  the  cloatlis  were  not  der 
livered  at  the  time  by  the  contraft  they  ought  to  be ; 
and  therefore  appellant,  in  January ^  i^99>  exhibited 
his  bill  in  Chancery  for  relief;  and  that  refpondent^ 
Boddington,  had  in  his  anfwer  confefled  that  the  con-p 
traft  was  made  between  appellant  and  Moyer,  and  that 
the  appellant  executed  the  affignment  upon  Lord  iZa- 
nelagh  for  the  2331/.  I2x.  6d.  to  be  paid  out  of  the 
off-reckonings  of  the  regiment ;  and  that  the  meaning 
of  the  contraft,  and  cuftora  of  the  army,  was,  that 
the  cloathing  for  1696,  was  to  be  paid  for  out  of  the 
offreckonings  for  that  year ;  and  in  cafe  they  proved 
InfufficieElt  out  of  the  off-reckonings  for  the  next 
year,  and  that  that  affignment '  upon  the  off-reckonings 
was  to  be  accepted  in  fatisfaftion  of  the  cloathing,  and 
appellant  not  to  be   anfwerable  in  his  own  right  or 

perfon 
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I '     "   "  ^  pcrfon,  if  appellant  had  not  prevented  him  from  the 
"70'*     benefit  of  faid  affignment,  which  refpondent    alleged 
^  he  had  done ;  and  that  he  Boddington,  did  know  of  the 

regiments  having  been  in  debt  when  the  contraA  was 
-  made  :  And  that  witnefles  were  examined  on  both  fides, 
and  appellant  had  fully  proved  his  cafe;  and  that  Bod" 
dington  knew  of  the  regimental  debts  before  the  contraA, 
and  did  not,  neither  could  he  make  any  proof  that  nppel-* 
lant  had  done  any  thing  to  prevent  his  havihg  the  be- 
nefit of  the  aflignment  *,  and  that  pending  that  fuit, 
Boddington  proceeded  at  law,  and  iffue  being  joined 
upon  the  delivery  of  the  faid  cloaths,  obtained  a  ver- 
diA  and  judgment  againft  appellant,  and  took  him  ia 
execution  thereupon;  and  that  the  caufe  was  heard^ 
20th  February  laft,  befcrre  the  Lord  Keeper,  who  would 
not  give  appellant  any  relief,  but  left  refgoadent  Cholm- 
ley  at  liberty  to  proceed  at  law  upon,  but  ordered 
that  he  (hould  deduft  the  430/-  7/.  4^.  received  by 
Boddington ;  yet  appellant  infilled  he  was  intitled  to 
be  relieved  againft  that  decree,  becaufe  it  was  proved 
by  the  admifiion  of  Moyery  and  likewife  proved  ia 
the  caufe  that,  however  the  contraA.  might  be  worded, 
it  was  exprefsly  agreed  that  appellant  (hould  not  be 
charr^eable  in  his  own  perfon  or  right,  and '  that' h^ 
was  hindered  from  advifing  with  council  by  Moyer*% 
aflurances  and  promifes,  that  he  fliould  not  be  per* 
Ibnally  liable;  and  becaufe  Boddington  knew  the  off- 
reckonings of  that  year  were  charged  with  the  doath- 
ing  of  a  former  year  ;  and  becaufe  there  were  on  that 
account  great  prices  allowed  for  the  cloaths ;  and  be« 
'  caufe  Boddington  had  admitteid  by  his  anfwer,  that  the 
affignment  on  Lord  Ranelagh  was  to  be  accepted  in  full 
-  ,  *  fatisfaftion,  and  appellant  not  to  be  liable  of  his  owne£* 
4?  °,  tate  or  perfon,  unlefs  he  fiiould,  by  fome  a6l  of  his, 
Henry  *  fruftrate  the  fame,  and  that  there  was  po  colour  of 
Pooley,     proof  of  any  fuch  thing. 

The  refpondents,   on  the  other  hand,  (hewed  that 
James  Moyety  being  agent  to  fevei  al  regiments,  applied 
to  refpondent,  Boddington^    and   Tracy  Pauncefort^    to 
^  cloath  the  four  regiments,  for  the  year  1696,  and  defir- 

ed  they  would  advance  the  money,  and  admit  him  to  be 
concerned  with  them  in  the  contrafts :  And  that  prices 
and  particulars  being  agreed  on,  Moyer  brought  a  con- 
traft  for  appellant's  regiment,  with  and  in  the  name  of 
relpondentj  Cholmky^  under  the  appellant's  hand  and 

feal| 
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feal,  together  with  an  aflignment  of  the  ofF-reckonings  /  ■  -  ^  — 
of  his  regiment  alfo  under  appellant's  hand  and  feal,  in       i7oi« 
thcie  words,  written  under  the  particulars  of  the  goods : 
— "  The  above  quantities  of  cloaths  and  accoutrements, 
**  amounting  to  the  fum  of  2331/.   12/.  6d.  I  do  ap- 
**  prove  of  to  be  provided,  and  do  hereby  contraft  and 
•*  agree  for  the  feme  with  John  Cholmley^  of  London  ^ 
*'  Merchant,  which  are  to  be  delivered  to^e  or  my  order 
"  in  London^  the  20th  of    March  next/'     And  that,  - 
upon  credit  of  this  contrail,  and  the  others,  the  goods 
were  accordingly  delivered,  moft  of  them  being  bought 
and  provided  with  Boddington's  money,  and  that  there- 
fore all  the  contrafts  were  left  with  him ;  and  that   \n 
feme  time  after,  Boddington  went  to  the  pay- mailer's 
office  to  receive  the  money  on  appellant's  aiTignment, 
and  found  appellant  had  before  afligned  the  ofF-reckon-^ 
ings  for  1696,  to  one  Glover^  who  had  received  them 
accordingly:  and  that  appellant's  regiment,  for  the  year 
1697,  ^^^  ^^^^  cloathed  by  Paunctfoot  and  Moyer^  who 
had  all  that  years  offreckonings  paid  them,    except 
430/.  71.  4^.  which  has  been  lately  paid  to  the  refpon- 
dent,  Boddington y  in  pact  of  iaid  contraA:  And   that 
appellant's  regiment  had  gone  over  into    Ireland^    in 
Aprils  1698,  and  was  there  ;  fo  that  the  affignment  be^ 
c^me  of  no  benefit  to  refpondent,  for  that  appellant  had 
the  fame  power  of  his  off-reckonings  there  as  in  Eng'^ 
land,  and  was  bound  to  apply  them  to  the  cloathing  in 
arrear,  which  was  not  in  the  power  of  any  perfon  but 
the  colonel  to  tS^A :  And  that  Pauncefoot^  Moyer  and 
BMington^  bad- afterwards  articled  to  divide  their  intereft 
in  the  cloathing  of  the  four  regiments,  and  appellant's 
aad  colonel  Brewer  s  regiments  bad  fallen  to  refpondent, 
Boddingion's  /hare,  and  refpondent,  Cholmlefs^  name  was 
ufed  in  truft  for  him  only.     And  that  appellant  not  pay- 
ing, and  refpondent  having  no  poffible  method  to  recover 
but  againft  appellant,  he,  in  Michaelmas  Term,   1699, 
had  appellant  arreAed  in  an  aftion  of  debt  upon  the 
contraft  in  Chomieys  name,  and  in  that  vacation  appel- 
lant brought  a  bill  in  Chancery,  which  the  refpondents 
anfwercd}  and  appellant  afterwards  pleaded  as  ftiewed 
by  him;  and  that  appellant  afterwards,  inMarch,  i6g^, 
difmifled  his  bill  in  Chancery,  and  paid  cofts ;  and  that 
the  caufe  was  afterwards,  m  Trinity  term,  1700,  tried 
upon  an  iflue,  joined  upon  the  appellant's  plea,  by  a 
fpecial  jury,  and  upon  full  evidence,  a  verdift  found  for 
refpondent^  Cholmley^  agreeable  to  the  opinion  of  the 

court, 
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^ '     '^  court,  for  2331/.  12s.  ^d.  after  which  appellaDt  brought 

170'*  another  bill,  and  refpondeots  put  in  fimilar  aofwers  as 
'  *  to  the  former  \  and  witnefles  were  examined  oa  both 
(ides,  and  the  caufe  was  heard  on  the  nth  and  20th 
February^  1700,  before  the  Lord  Keeper;  who  de- 
clared that  the  debt  demanded  by  refpondent,  was  juft 
and  honed,  and  that  he  faw  no  caufe  to  relieve  appel- 
lant, fave  as  to  the  430/.  4r.  4^/.  aciknowledged  to  be 
received,  which  was  ordered  to  be  dedufted,  and  gave 
refpondents  no  cofts  in  equity  :  And  reipondents  con- 
tended, that  as  to  the  pretended  evidence  bf  a  verbal 
agreement,  qualifying  the  exprefs  contradl  in  writing, 
as  aforefaid,  it  would  be  of  dangerous  confequence  to 
admit  of  any  fuch  againft  a.  contract  reduced  into  writ- 
ing, under  hand  and  feal,  which  was  meant  to  fuper- 
cede  all  difcourfe,  and  to  prevent  perjury  in  proving 
fuch  unwritten  arguments;  and  the  rather  here,  be- 
caufe  Moyer  was  the  appellant's  agent  when  he  made 
the  contract,  and  brought  it  ready  fealed  to  refpondent : 
And  that  he  having  provided  for  his  own  money,  and  fo 
become  unconcerned  in  the  cloathing  in  quefHon,  would 
fwear  to  defeat  the  contraft,  wherein  he  ought  not  to  be 
credited;  becaufe  if  the  agreement  was  as  alleged, 
the  bringing  a  pofitive  contraft  to  refpondent  was  a 
fraud  upon  *  refpondent ;  and  that  fuch  alleged  defence 
was  proper  only  at  law,  and  he  had  there  already  fo- 
lemnly  tried  it  upon  an  iffue  of  his  own  choofmg :  And 
that  a  contraft  was  never  known  to  be  fct  afide  in  a 
court  of  equity,  unlefs  obtained  by  fraud,  or  circum- 
vention, or  without  confideration,  none  of  which  were 
pretehded  in.  this  cafe:  And  that  the  prices  had  been 
proved  reafoaable ;  and  that  the  debt  fo  recovered  at 
law  and  in  eauity,  was  appellant's  proper  debt,  and  he 
was  ftill  in  poifeflion  of  his  regiment,  and  had,  or  ought 
to  have  faved  out  of  the  oiF-reckonings  to  pay  the  ar- 
rear  :  And  that  refpondents  had  no  remedy  fave  againft 
appellant ;  and  after  being  kept  out  of  their  money 
above  five  years,  and  forced  to  fpend  near  300/.  to 
get  it,  refpondent  infifted  that  the  decree  ought   to  be 

William    ^ffirnaed  with  cofts  here,  and  in  the  Court  of  Chance- 

Atwood,    ry» 

Pre.Ch.  2)/^»  Martis,  is""  j4fin/is,  1701.  After  hearing 
No^te  at  ^^^^^''  ^P^^  this. appeal,  and  on  the  anfwer  of  James 
the  clofe  Boddington  and  John  Cholmley  put  in  thereto,  it  was 
of  this  0RD£RED  and  ADJUDGED  that  the  faid  petition  and 
cafe  there,  •        appeal 
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Appeal  fbould  be  difiniffed,  and  the  decree  coimphincd  ^  '■  '  *  ' » 
of  affirmed.     Lords  Journ.^  voh  xvi.  P653.  1701. 

it  is  {aid  that  the  Lords  delayed  giving  judgment,  that  the  parties  might 
agree,  and  that  they  did  lb ;  and  then  the  decree  was  confirmed  by 
confent,  and  that  the  Lords  feemed  difpofed  to  reverie  it.  And  it 
appears  by  the  journal  that  the  caufe  was  pofiponed,  it  being  intimated 
that  the  parties  were  likely  to  agree )  and  that,  on  the  8th  of  ylpril^ 
it  was  ORDERED  that  the  caufe  ihould  be  heard  on  the  1 5th  of -^^nV, 
unlefs  the  parties  intermediattly  agreed}  and  on  the  I5ch  judgment 
w  as  gi  V  en  ut  fupra. 


James 
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'7o«      James  Yates  and  A/<»rjr,  his  Wife,       Appellants. 

Richard  Lewis^  -  •         Rcfpondent. 

Cafe  3 J.  ^nr^HE  appellants  ftated,  that  Lenuis  Morgan,  ap- 
X  pcUant  Mary's  brother,  was  feifed  in  fee  of  a  real 
cftate  of  300/.  a  year,  defcendcd  to  him  from  his  father, 
who  died  fuddenly,  and  had  made  no  manner  of  provi- 
fion  for  appellant  or  her  fifters,  Margaret  and  £/i:sa^ 
bethf  his  three  daughters;  and  that  their  mother  having 
a  jointure,  and  the  inheritance  of  other  lands,  and  be- 
ing willing  to  get  fome  provifion  for  appellant,  Mary^ 
and  her  fifters,  to  be  paid  within  a  year  after  her 
death,  delivered  up  part  of  her  eftate  to  the  faid  Lenv'ts^ 
who  thereupon  entered  into  three  bonds,  dated  ad  Sep'- 
iemher,  17655  two  of  them  in  the  penalty  of  120/. 
each,  for  the  payment  of  60/.  a-piece  to  the  appellant, 
Mary,  and  her  fifter,  Elizabeth  \  and  the  other  of  140/. 
penalty,  for  payment  of  80/.  to  Margaret ;  and  that 
the  mother  dying  in  1680,  the  bonds  became  payable  in 
1681  }  but  that,  their  brother  being  a  batchelor  and 
very  fickly,  the  fifters,  who  were  his  apparent  heirs  at 
law,  were  unwilling  to  difoblige  him,  and  declined  put« 
ting  the  bondsxin  fuit ;  and  that  he  fell  into  the  hands 
of  one  Edward  Lewisj  attorney,  and  was  by  him  im* 
pofed  upon  to  make  his  will,  and  thereby  gave  bis  whole 
eftate  to  refpondent,  an  entire  ftranger,  and  made  him 
fole  executor  5  and  that  the  will-maker  took  care  to  put 
in  his  own  name  for  a  legacy  of  100/.  and  afterwards 
married  his  daughter  to  refpondent,  to  the  entire  diftie- 
rifon  of  appellant,  Mary^  and  her  fifters  5  but  by  a 
codicil  to  his  will,  teftator  charged .  his  lands  with  life 
annuities  of  i^/.  a  year  a-picce,  to  appellant,  Mary,  and 
her  fifters:  Which  devife,  appellants  contended,  was  ne- 
^  ver  meant  ^o  be  in  fatisfa^ion  of  the  bonds;  and  that  rei^ 
pondent  refufing  to  pay  appellant,  Mary,  her  bond-money, 
appellants  brought  their  adtion  at  law  on  the  faid  bond, 
-  whereto  refpondent  appeared,  and  pleaded  conditions 
performed;  and  a  trial  was  thereupon  had,  and  upon 
full  evidence  a  verdift  for  the  appellants :  And  for  re^ 
.  lief  againft  that  verdift,  and  to  have  the  other  two 
bonds  cancelled,  refpondent  exhibited  his  bill  in  Chan- 
cery, fuggefting,  among  other  things,  that  lie  had  plead- 
ed an  ill  plea  at  lawj  which  appellants  infifted  was  never 

yet 


Cafe0  in  parliament  173 

yet  a  ground  for  relief  ia  equity :  And  that,  26th  April,  (■  '  ',^ 
1700,  the  Mafter  of  the  Rolls,  on  hearing  the  caufe,  ^l^i. 
declared  his  opinion,  that  the  annuities  of  15/.  given  by  *"  '  ^  '•• 
teftator's  will,  were  in  full  fatisfaftion  of  the  three  ^ 
bonds ;  and  decreed  the  bonds  to  be  delivered  up  and 
cancelled,  and  fatisfa<^ion  to  be  acknowledged  on  re- 
cord of  appellants  judgment  at  refpondent  s  charge,  and 
a  perpetual  injunflion^  and  that  the  refpona^ent  had  hafr 
tily,  and  by  furprife,  procured  the  decree  to  be  figned 
and  enrolled,  to  prevent  a  rc-hearing,  and  for  fome 
confideration  had  procured  releafes  from  appellant^s  two 
Mers ;  but  appellants  infifled  that  the  annuities  were  not 
given  in  fatisfaAion  of  the  bonds,  and  that  the  will 
could  not  bear  any  fuch  conftru^ion,  nor  was  there  any 
proof  that  tefiator  fo  intended-,  and  further  infifted,  that 
the  refpondent's  bill  could  not  warrant  the  decree  -y  and 
that  appellant?  having  recovered  a  verdift  at  law  on  a  full 
defence,  ought  to  have  the  benefit  thereof,  and  not  be 
ftripped  of  their  whole  debt,  and  cofts  at  law,  by  the 
refpondent,  who  had,  without  any  confideration,  thrufl 
himfelf  into  a  large  inheritance  which  of  right  belonged 
to  appellant,  Mary^  and  her  fitters,  who  had  thereby 
been  expofed  to  great  want  and  necefliues ;  and  that 
therefore  the  decree  ought  to  be  reverfed.  C.  Coie. 

The  refpondent,  in  affirmance  of  the  decree,  /hew- 
ed that  he,  in  Michaelmas  term,  1699,  exhibited  his 
bill,  as  flated  by  appellants,  charging  that  the  bonds 
were  entered  into  by  Lews  Morgan  in  his  minority,  and 
that  appellants  had  fued  him  as  executor  to  the  faid 
Lewis  Morgan ;  and  that  by  miftake,  in  pleading  folvit  , 

ad  diem 9  inftead  of  deins  age,  a  verdi£l  pafled  againft  the 
refpondent :  And  that  the  teftator  was  feifed  in  fee  of 
certain  lands' in  Brecon  and  Monmouth,  worth  about 
120/.  yearly,  and  had  contrafted  debts,  by  mortgage 
and  otherwife,  to  the  amount  of  above  1 200/.  and  by 
his  will  in  writing,  dated  November ,  1 6^6,  devifed  to 
refpondent,^  his  near  kinfman,  his  equity  of  redemption, 
and  all  his  real  eftate  whatfoever,  and  appointed  him 
fole  executor ;  and  that  no  provifion  being  niade  for  the 
filters,  who  had,  by  ill  language  and  immodefl  beha-  ' 
viour,  greatly  difobligcd  the  teftator,  refpondent  and 
his  friends,  at  the  fitter's  requeft,  prevailed  on  the  teC? 
tator  to  permit  his  fitters  to  vifit  him  on  his  death-bed; 
^d  afterwards,  contrary  to  his  inclination,  prevailed  on 
the  teftator,  by  a  codicil  to  his  will,  to  give  his  tbree^ 
fitters  15/.  per  annum  a-picce,  and  in  cafe  any  died,  her 

annuity 
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I"    *    I  t  annuity  to  be  paid  to  the  furvivors :  Shortly  after  ^diich 
1 70 1 .     the  tcftator  died,  and  refpondent  proved  the  will,  and  paid 

^'  -  '  '  in  debts,  legacies,  and  funeral  expences,  above  1200/. 
exclufive  of  the  annuities  paid  and  payable  3  and  that 
the  bonds  were  obtained  by  fraudulent  praftices,  during 
tcftator's  minority,  and  without  confideration  5  and  that 
during  teftator's  life,  being  upwards  of  twenty-one 
years  after  the  bonds  were  pafled,  the  three  fifters  had 
never  demanded  them,  nor  any  intercft  upon  them,  but 
entirely  depended  upon  his  courtefy,  and  upon  fuch  pro- 
vifion  as  he  might  make  for  them  :  And  that  the  defend-' 

'  ants  in  that  caufe  having  anfwered,  witneiTes  were  exa- 

mined, and  upon  a  full  hearing,  long  debate,  and  due 
confideration,  the  court  declared  that  the  annuities  were 
in  full  fatisfaftion  of  the  bonds  ;  and  therefore  decreed 
as  ftated  by  appellants :  And  the  other  fifters,  and  their 
hufbands,-  were  fo  well  fatisfied  with  the  jufticc  of  the 
decree,  that,  in  obedience  thereto,  they  executed  re- 
leafes  to  refpondent  on  the  foot  of  their  bonds :  And 
that  refpondent,  in  fome  ftiort  time  after  the  decree 
pronounced,  procured  it  to  be  enrolled,  and  appellants, 
pretending  irregularity  in  the  inrolling  thereof,  petitioined 
the  Lord  Keeper  for  a  re-hearing,  which  was  refufed  5 
his  lordftiip  being  well  fatisfied  that  the  faid  decree  was  . 
regularly  inrolled :  And  refpondent  infifted  that  the  decree 
ought  not  to  be  impeached,  as  the  bonds  were  entered 
into  by  teftator  in  his  minority,  without  confideration, 
and  no  demand  either  of  principal  or  intereft  made  in 
his  life-time,  though  he  lived  above  twenty-one  years 
after  the  bonds  executed ;  and  that  the  faid  three  annui- 
ties, (fuppofing  the  bonds  good)  were  more  than  an 
equivalent  for  the  bonds :  And  further,  that  the  three 
annuities,  including  1200/.  debts,  legacies,  and  funeral 
expences,  were  near  the  full  value  of  the  eftate  given 
him  by  the  teftator ;  and  that  refpondent  had  been*  har- 
rafled  by  the  appellants  in  law  and  equity,  and  put  to 

p  above  300/.  charge,  where  the  matter  in  difpute  be- 

CHv?^     twecn  them  was  only  the  laid  60/.  bond* 

Die  Marthf  24®  Februarii,  170!.  After  hearing 
council  upon  this  appeal,  it  was  or  i>  e  re  d,  that  the  decree 
complained  of  be  reverfed  5  and  that  refpondent,  within 
one  month,  pay  appellants  their  principal,  intereft,  and 
cofts  at  law  and  in  equity,  an^  on  payment  thereof  to 
be  relieved  againft  the  judgment ;  and  in  default  of  fuch 
payment,  refpondent's  bill  in  Chancery  to  be  difmifled 
wit^h  qo^s.'-^Lords  Journ.  vol.  xvii.  P45. 

Jonathan 
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1701. 

Jonathan  Vaughan^  and  Katberine^  I  a  ^^  n     .. 
his  Wife,         ....         5  Aprellant. 

Robert  ^hurjion^  Senior,  -  Refpondent. 

THE  appellants  by  their  petition  ftated,  that  in  Cafe  36* 
Novimber,  i6^\,  refpondent,  who  was  father 
of  yohn^  appellant  Katherine^s  former  hufband,  for 
his  fon's  preferment  in  the  world,  gave  him  100/.  to 
purchafe  an  annuity  of  20/.  per  annum  from  one  Stafordy 
for  his  life  only,  without  any  provifion  or  advantage  to 
appellant,  Katherlne^  then  his  wife ;  and  that  John  died 
within  three  mbnths  after,  without  having  received  any 
benefit  from  the  annuity,  and  much  in  debt;  and  ap- 
pellant, Katheriney  refolved  not  to  intermeddle  with  his 
effects,  but  was  perfuaded  and  prevailed  on  by  refpon- 
dent to  take  adminiftration  to  him,  and  that  refpondent 
and  his  fon,  Robert^  were  prefent  when  appellant  paid 
her  hufband's  debts,  and  advifed  and  approved  thereof; 
and  that  refpondent.  dever  demanded  the  looA  during, 
her  widowhood,  which  was  fix  years  5  but  that,  as  fo9a 
as  the  appellant,  Jonathan ^  and  (he  had  intermarried, 
refpondent  commenced  his  a^ion  at  law  for  the  faid  100/- 
pretending  It  was  only  lent  5  and  appellant,  Jonathan^ 
being  a  ftranger  to  the  intrigues  of  the  family,  and  in- 
formed it  had  been  given  as  a  portion,  and  not  fecured 
or  acknowledged  by  any  writing  or  memoraadum  as  a 
debt,, and  that  refpondent  had  poffeffed  himfelf  of  good 
part  of  his  fon's  perfonal  eftate,  preferred  his  bill  in 
Chancery  for  relief,  and  difcovery  of  the  afTcts  of  John, 
which  had  come  tp  his  father's  hands:  And  that  refpon- 
dent, by  his  anfwer,  infifted  it  was  a  fuhfifting  debt, 
and  preferred  his  crofs  bill*  againfl.  the  appellants  for  dif- 
covery of  affets:  And  that  both  caufes  came  to  be 
heard,  7th  November,  1699,  before  the  late  Lord 
Chancellor  Somen  ;  who  decreed  an  account  before  Sir 
Robert  Legard^  one  of  the  Mafters,  of  what  affets  had 
come  to  appellants  hands ;  and  that  the  Mafter  reported 
132/.  2/.  4^/-  affets  in  appellants  hands:  And  (hewed 
t^iat  it  appeared  on  the  hearing,  that  refpondent  had 
poffefTed  himfelf  of  15/.  of  his  fon's  efFedts,  though  he 
by  anfwer  had  utterly  denied  it ;  and  an  iffue  at  law  was 
direfted  to  try  whether  he  had  fuch  efFefts  in  his  hands 

or 
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or  not ;  but  refpondent,  to  avoid  that  IflTue,  admitted 
the  15/.  and  ofTered  to  accept  of  ic  as  part  of  the  100/. 
'  and  was  ordered  to  difcount  accordingly,  whereby  his 
debt  was  reduced  to  85/.  which  the  MaAer  allowed  him 
out  of  the  122I.2s.4d.  after  which  there  remained, 
according  to  the  report  in  appellants  hands,  47/,  as.  ^d. 
but  that  appellants  took  ten  exceptions  to  the  report ;  on 
arguing  which  before  Sir  Nathan  M^right^  Lord  Keeper^ 
S^hjulyf  1700,  his  lord  (hip  over-ruled  fome,  and  or- 
dered a  commifCon  to  examine  witnefTes  as  to  others, 
whereby  appellants  clearly  difcharged  themfelves  of  47/* 
and  at  the  fame  commiflion,  though  the  examinatioa 
was  confined  to  the  matter  of  two  exceptions,  yet  the 
appellants  having  no  other  opportunity  to  difchargc  them- 
felves, exceeded  the  limits  of  the  order,  and,  by  pofl- 
tive  proof,  purged  themfelves  of  35/.  more,  and  were 
able,  by  particular  proof,  to  have  balanced  the  account; 
but  the  depofitions  to  that  point  were  over-ruled  by  the 
Court,  as  exceeding  th^  limits  of  the  order,  and  appel- 
lants paid  7/.  coflsin  thatrefpefl;  and,  26th  July,  1701^ 
the  caufe  was  finally  heard  before  the  Lord  Keeper ; 
who  decreed  appellants  to  pay  to  refpondent  85/.  out  of 
85/.  2s.  4//.  aflets  reported  to  reraain  in  their  hands  *, 
which  decree  appellants  infifted  was  erroneous  and  fe- 
,  vere  j  becaufe  appellants  were  denied  a  trial  at  law,  or  a 
-  further  commiflion  to  make  proof  of  the  other  eight 
exceptions ;  and  becaufe  appellants  depofitions,  which 
were  fuppreflcd,  would  fliew  that  appellants  had  in  truth 
paid  more  than  the  afiets  amounted  to ;  and  becaufe, 
notwithftanding  that  by  the  report  there  remained  but 
2s.  ^d.  afiets  in  appellants  hands,  after  paying  the  85/. 
the  Lord  Keeper,  by  a  fubfequent  order  of  the  13th  of 
November  laft  paft,  ordered  appellants  to  pay  refpondent 
his  coils,  which  are  taxed  at  224/.  17/.  4^.  to  the  utter 
ruin  of  appellants ;  and  infified  that  awarding  colls 
againfl;  an  executrix  was  unprecedented,  and  that  appel- 
lants ought  rather  to  have  their  cofts  in  their  own  caufe, 
as  they  had  been  relieved  in  part,  and  had  falfified  the 
refpondent's  anfwer,  and  would  have  difcharged  .them- 
Robert  felves  of  all  aflets,  had  they  been  allowed  to  examine 
Price.        to  thofe  items  of  the  report  they  had  excepted  againft. 

The  refpondent,  in  fupport  of  the  decree,  ftatcd,  that 
the  appellantj  Catherine^  and  appellant,  Vaughan^  her 
fecond  hufband,  joined  together  to  defraud  all  the  cre- 
ditors of  ^ohn  Thurfion^  her  former  hufcand,  who 

owed 
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bwedr^fpoadenc  tool,  money  lent ;  and  that  reibondehti 
amoog  others,  brought  bis  a£tion  at  law 'for  the  loo/. 
aad  afipeliaots  exhibited  their  bill  in  Chancery;,  and  pb* 
taiDed  an  injunftton,  which  refpondent  not  being  able 
.to  diilblvcj  exhibited  his  b'dl  againfl  appellants,  for  di& 
jcovery  of  aifets{  and  appejlants,  by  their  anfwer,  de- 
nted their  hamg  ai^  adets  at  all ;  and  that,  on  hearing 
bothcauiesy  Lord  Spmirs  gave  a  general  dired^ion  ^or 
an  acQCHint.of  theaifcts.;  and  the  MaAer  was  dirked 
to  Aate  a  ipatter  fpecially,  toi^ching  a  denoand  of  15/. 
which  refpondent,  as  alleged,,  acknowledged  he  had  re- 
ceived of  one  Cookf  in  part  of- his   debt;  and.  as  to   all 
other  demands  the  bill  was  difmiried,  and  cofts  were  re- 
ferved  till  the  account  taken,  and   in  that  direftion  ap- 
pellants appeared  to  acqujefce ;  and  that  the  Mafter  cer- 
tified  ailets  fufficient  tq  fatisfy  refpondents  debt^  after 
all  allowances,  and  like  wife  certified  that  refpondent,  to 
avoid  further  litigation,  had  agreed  to  difcount  the  15/. 
put  of  the  debt.     But  to  this  report  the  appellants  tooK 
ten  ibveral  exceptions,  to  about  fifty  items  of  the  ac- 
count, eight  of  whidi  exceptions  were  on  the  hearing 
over-ruled  j  and  it  was  fent  back  to  the   Ntafter,  as  to 
two  exceptions  only  on  peril  of  cofls  ;  but  that  appeU 
4ants  could  not  prevail  there,  though   two  confiniffions 
executed,  and  feveral  witnefTes  examined  on  both  fides; 
and  that  on  another  report  made^  appellants  procured  i 
ftrange  council  to  fign  a  petition  for  re>hearing  the  excep- 
tions, the  council  in  the  caufe  having  refufed  it,  and  the 
Lord  Keeper  indulged  appellants  therdn ;  and  the  ex-^ 
cepcions  were  re-heard,  and  the  former  order  was  con- 
firmed, and  the  decree' figned  and  enrolled;  and  afleta 
fufficient  to  pay  tefpondent's  debt,  appearing  in  appeU 
iant's  hands,  the  Lord  Keeper,  on  hearing  council  on 
both  fides,  ordered  that  appellants  fhould  pay  refpondent 
colls  of  both  futts,  to  be  taxed  b}C  Sir  Robert  Ligard  \  but 
madenoorder  for  any  examitiation  touching  the  i5/..which 
order  was  again  Confirmed  on  hearing  council  on  both 
fides  \  add  refpondent  infiAed  he  was  well  intitled  to  his 
(^ofis,  aflets  having  been  denied  and  proved,  otherwile 
he  would  lofe   above*  200/.    by  recovering   his  juft 
'  debt;  and  the  rather,  as  the  anfwer  of  the  appellant,  Cj- 
tberine,  was  utterly  fklfified^  fhciiaring  fworn  that  her 
tellator  kept  no  book,  and  it  having  been  proved  by 
three  witnefTes  that  (ke  kept  the  very  book  in  her  own 
caflody,  and  that,  as  foon  as  her  hufband  was  <}ead,  fhe 
fecretly  removed  away  by  night  the  bef)>  of  his  {loufhold 
N  goods. 
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goods^  and  they  could  never  l)e  heard  of,  and  took  all 
his  ready  money,  and  put  4t  out  at  tntereft  in  her  own 
'  name,  and  injoined  the  obligors  with  iecreqr  till  after 
the  inventory  was  taken,  and  that  they  had  thereby,  and 
by  very  vexatious  litigation,  defrauded  the  creditors,  hav- 
ing brought  a  writ  of  error  in  the  King's  Bench  to  re« 
verfe  a  judgment  for  three  (hillings,  obtained  by  a  credi- 
tor in  an  inferior  Court :  And  that  refpondent  was 
eighty->five  years  old,  and  had  been  JTcveral  years  harafled 
in  theie  fuits  for  a  fmall  debt ;  and  that  this  was  a 
very  unufnal  appeal,  there  being  no  complaint  of  the 
order  on  hearing,  but  of  a  fubfequent  order  made  on  a 
C  Coxe  re-hearing  of  exceptions,  and  the  complaint  general 
without  afligning  any  particular  error. 

Die  Mercurii,  25*^  Februarit^  1701.  After  hearing 
counfel  upon  this  appeal,  it  was  ordered  that  the 
fame  fhould  be  difmifled,  and  the  decree>  order,  and 
proceedings  complained  of,  affirmed ;  and  that  appel- 
lant (hould  pay  refpondent  twenty  pounds  fox  his  cofts. 
Lords  Journ.  vol^  xvii.  p  46.  ^      - 


Jtjah 
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yq/ltih  TiwaiUs,   (the  fon  of  ^jotw,"! 

who  was  the  fon  of  fVilliam  |.Anr.i.Ju«» 
TbwaiUi)  by  Z)(7re7/Ay  rbwaites  f  ^PP^^'^n^* 
his  Mother  and  Guardian,     -     j 

John  Deye,  and  Frances^  his  wife,    Refpondents,  , 

Die   Mercuriii  iLi^^  Feirttarii,  lyoi.  ^'* 

THE  Lords  ordered   this   caufe  to  be   heard  Lords 
on  Wednefda^  the  4th  of  March  next,    tf«rf  ^Aar  Joum, 
i>ame  Sufanna  Bridgetnan  might  be  heard  by  her   couh^  xvii.p  45^ 
cii  at   the  fame    time^   if  they  JhoUld  think  jit :     And 
thereupon  the  Lady  Bridgeman  preferred  a  petition  to  .. 
the  Lords,  and  fliewed  that  the  queftion  in  this  caufe       ^^* 
was,  >Vhether  a    fettlcment    made    by    old     Captain 
216wtfi/tfj,'appellant's  grandfather,  12th  December^  1^78, 
had  been  rafed  or  altered  after  it  was  executed  ?    If 
it  had  been  fo  raied  or  altered^  the  cafe  would  be  with 
refpondents:  and  that  it  was  found  by  two  verdifts 
at  law,  that  the  deed  was  rafed  and  altered  after  exe- 
cution \   for  that  after  a  hearing  in  the  Exchequer, 
When  matters  were  frcfti  in  memory,  and  the  wtneffes 
living,  upon  a  folemn  trial  at  bar,    15th  Juru^    1683, 
the  jury  found  the  deed  rafed  and  altered  after  execution, 
and  a  decree  in  the  Exchequer  was  then  made  accord- 
ingly;   after  which  the  matter  reded  in  quiet  many 
years;    and  refpofldent,  Deye^    wanting    money,    the 
Lady  Bridgtnan  (being  advifed  by  council  that,    after 
fuch  a  trial  and  decree,   the  title  was  good)  lent  Deye 
2000/.  upon  a  mortgage  of  the  eftate,  which,    with 
many  years  intereft,   was  ftill  due  to  her :    And  that 
xVl  December^  1619,  an  appeal  was  brought  from  this 
decree.      And  upon  hearing  the  caufe^    25  th   April^ 
1690,    the  Lords  were  pleafed  to  open  the  decree  fo 
far,  as  to  give  liberty  to  try  the  caufe  again,    but  ap- 
pellant refting   quiet  for  eight  years,    and   Ooc  pro- 
ceeding therein,  the  Lady  Bridgman,  who  was  now 
for<ied  to  follow  and  look,  after  the  caufe,   in   ^pri/^ 
1698,    applied  to    difcharge   the  order    for    another  t? 
trial ;    and  the  Lords  thereupon,    23d    May^    i6p8,  {li*^^^ 
ordered  that  the  intended  new  trial  fhould  be  bad  with-  26o, 
in  a  year  then  next  j    but  that  not  being  done.  Lady  ^.^    * 
Bridgeman,  23d  March,    1699,   ^g**^  applied  to  the  V   ^^' 
N  2  Lords,  '^*  S5»' 
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!■  "  '"K  Locds,  who  ordered  that  the  trial  fliould  be  Had 
lycrt,     before  the  end   of  Michaelmas  term  then   next}   and 

^  '  '^  ■■'  that  a  trial  was  had  in  Trinity  Term,  1 700,  and 
(by  furprife^  and  againft  the  weight  of  the  evidence, 
as  Ate  was  advifed}  a  verdiA  was  found  contrary  to 
the  former  verdift;  and  that  thereupon  the  Lady 
Bridgeman  applied  to  the  Lords  for  liberty  to  try  it 
again^  her  debt  being  equal  to  the  value  of  the  eftate ; 
sad  D^yty  the  mortgagor,  being  infolvent,  and  that  the 
**  Lords  dircfled  a  ntw  trial  upon  payment  of  cofls,  and 

ibiii,  754.  ^^^^  ^^^  Lady  Bridgeman  might  defend  in  the  name  of 

t  Deye^  and  (he  had  accordingly  paid   52/.   eofts :    And^ 

jpth  November i  1 701,  a  very  folemn  trial  was  had 
by  a  fpecial  jury  of  gentlemen  of  the  beft  q^uality  in 
MiddU/eXy  at  the  bar  of  the  Excheqjuer,  which  lafted 
alinofl  two  days  and  a  night,  and  a  verdifl  found 
agreeable  with  the  firft  trial,  that  the  deed  was  rafed 
and  altered  after  the  execution  thereof.  Lady  Bridge- 
man^  hy  her.  petition,  therefore  prayed,  that  the  ap- 
»peal  might  be  difiiiiffcd,  and  the  decree  made  in  the 
Exchequer  affirmed ;  and  that  fhe  might  have  tile  cods 

Sam.  Qf  t]nxje  procseedings,  and  of  the   laft  trial,    Ihe  having 

Dodd.        ij^jgQ  2Li  the  chai'ges  thereof. 

And  the  refpondents  on   their  part  made  this  cafe  t 
'jhat  the  ^ngle  qjueliibn  was,  whether  refpondentsi^r/w- 
c£s*iy  name  had  been  raied  out,^and  her  brother,  jfameSf 
appellants  father's   name  inferted  inftead  thereof,  in  ,2t 
deed    of   fettlement    made    by  William,    tier   father, 
upon  her,    faid  Frances,    and    her    younger  brother, 
*Thomasi    before   or   after   the   execution   of  the  fame 
deed  :   the  words  rafed  out  being  "  Frances ^  daughter,'' 
and  the  words  irfcrted,  ^*JafneSy  eldeft  fon;"    and  that 
i-cfpondents  difcaverini^  that  the  rafure  was  made   after 
the   deed  feaiedy   and  not  having  tfe  cuflody  of  the 
deed,  in  Tri////)' Term,     1682,    exhibited   their  bill  io 
tile  Court  of    E^ch^quer^  againft  faid   James  Thnuaiiu 
and  ^treety  and   Heathy    his  guardians,    who  kept  and 
concealed    the   deed,    and   refufed    to   produce    it,    to 
diicover  the  fetclement,  rafure,  and  aheration>   and  tcr 
be  relieved :  And  that   the  caufe  was  regularly  heard^ 
and  a  trial  at  bar  direfted,  and  bad,  by  a  fpecial  jury 
ot     gentlemen,    whether   the  raiure  was   made    after 
the  deed  executed  f  and  a  verdift,  that  the   rafurjB  was 
made  after  fealiug  the  deed  j  and  a  dcci-ee  made  thereon: 
And  that  Jonathan  Bally  one  of  faid  James\  witneiTes, 
•  •  was 
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-was  convidted  of  perjury,  and  ftood  in  the  pillory  <  ■■  ^  » 
for  the  evidence  be  ^ave  in  the  trial:  And  that  ref-  17^'' 
pondents  being  in  quiet  pofleflion  of  the  premilTes  under  ^  "'  * "  ■■  ^ 
the  faid  virdift  and  decree,  mortgaged  fame  to  Lady 
J3ridgeman  ioT  2ooqL  and  that  the  deed  had  been  left 
vith  a  Mrs.  Welch ^  by  Wi/Jtam,  and  Mrs.  Lymhrey 
had  fetched  it  away  about  a  week  after,  as  (He  pre- 
tended, by  William's  order,  and  confequently  the 
lame  could  not»  as  was  alleged  ^  be  with  Heath  the 
day  it  was  fealed  j  and  the.  probability  was,  Lymbrey 
and  Sjtreet,  who  were  Jamei%  partizans,  might,  after 
they  had  made  the  rafure,  have  delivered  it  folded  ^p 
to  Heath  who  might  hjive  thei;i  delivered  it  without 
knowing  of  the  rafure :  And  that  Lady  BridgemarCs 
truftees  had  taken  upon  them  the  mamigement  of  this 
cauie  before  the  Lords,  ever  fmce  the  order  of  the 
25th  Aprils  1690,  hitherto,  and  confented  in  refpon- 
dent^  name,  unknown  to  thfsm,  tp  an  order  that  ap- 
pellant fhould  have  the  benefit  of  William  ^hwaites'% 
mil ;  and  that  Lady  Bridgman^  alfo  would  have 
the  management  of  the  ftcond  trials  and  not  iuffer 
refpondents  to  interfere,  nor  let  them  (e^  their  br^fs^ 
beciui&  their  Intereft  w^  the  greatefl,  ^nd  that  they 
had  in  fevcral  inftances  mifmanaged  the  caufe ;  that 
by  which  means  only  appellant,  on  the  fecond  trial, 
obtained  a  verdi^  and  that  .refpopdents  had,  on 
the  third  trial,  after  the  jury  Ipent  at)oy,e  twepty* 
feven  hours  in  confidpration  of  all  the  evidence, 
fairly  obtained  a  vttMk  according  to  the  firft  ver- 
dift,  namely,  that  the  deed  was  rafcd  after  it  was 
fealed ;  refpondent  therefore  infifted,  that  the  decree  ^  ^??  , 
on  the  laft  vcrdift  ought  to  be  affirmed  by  the  Lords,       °   ^^^' 

Die  Luna f  ^^  fifarrhi  1701.  After  hearing  couur 
dl  on  this  appeal  (.which  was  brought  in  ^th  jDecemier, 
1689,  from  a  decree  of  the  Court  of  JS^chequ^r,  made 
the  iSthof  June,  1683),  '*  ^^^  orpersd  and  adt 
JUDGED,  that  the  faid  decree  be  affirmed,  with  thi? 
alteration;  that  appellant,  Jofiah  Thwattes,  and  all 
legally  intitled  under  him,  (hould  have  the  benefit  of 
the  deed  of  appointment.  Lords  Journ*  vol.  xvii*  p  65* 

X^  The  appellant's  cafe  is  wanting  in  this  rep<?rt. 

1^*4^  See  a  cafe,  of  this  name,  repoj^ted  2  Vern.  80. Eq.  Ab. 
J43>  pl.6.  Vin.  xxvi.  479.  but  thfif  circumftances,  as  here 
naced^  do  not  appear  in  any  of  thefe  books. 

Xhomat 
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1701. 
'  Thomas  Dent^  D.  D.  -       -    Appellant. 

^  •  'nr^  HE  appellant  made  this  cafe :  That  he  was  vicar 
X     of  Lertton,  in  the  county  of  Lincolti^  and  that 
the  manor  or  lordflilp  of  Handby^  alias   Hanbeck^  and 
alfo  certain  lands  called  Grangeleasy  both  the  ellate  of 
rejpond&nt,  were  fituate  in  his  parifli';  and  that  it  was 
ibmetirnes  pretended  Hanihj  was  exempt  wholly  from 
ty  thes  *,  and  at  other  timeS)  that  a  modus  of  twenty  ihillings 
per  annuniy  was  payable  in  lieu  of  all  tythes  for  that 
manor :   But  appellant  dated,  that  a  fuit  had  been  com- 
menced in  the  Arches y  37th   -Eltx*  by  the  then  vicar, 
againft    the    owner,   or    farmer    of  the    lordfhip    of 
Handhyy  and  nine  witneiles  examined,  who  proved  the 
payment  of  tythes  for  that  eftate ;  but  that  defendant, 
in  the  Spiritual  Court,  upon  fuggeftion  of  iuch  a  modus 
of  twenty  (hillings,  obtained  a  prohibition,  and  exa- 
mined two  witne^esto  prove  his  fuggeftion,  and  that 
ifliie  was  joined  thereon^  and  a  trial  at  Lincoln^  and 
the  jury  found   s^ainft  the  modus ^  and   a  confultation 
awarded,  and  that,  39th  EUz.  a  fentence  was  given  for 
the  tythes  in  the  Spiritual  Court  5  but  that  re{pondent*s 
grandfather,  or  father,  afterwards,  in  1 2®  Jac.  I.  with 
delign  to  impoie  on  the  fucceeding  vicars,  took  out  an 
exemplification  of  the  fuggeftion  and  prohibition,  and 
the  teftimony  of  the  two  witnefTes  examined  to  prove 
the  fuggeftion,  but  omitted  the  trial  at  law,  and  judg- 
ment in  the  King^s  Bencb^  confultation  and  fentence  in 
the  Ecclefiaflical  Court,  and  that  fome  fucceeding  vicars 
were  prevailed  upon  to  take  fometimes   twenty  nobles 
per  annum^  and  fometimes  a  certain  clofe  was  allotted 
in  lieu  of  tythes,  aild  fometimes  13/.   per  annOm  paid, 
as  appeared  by  two  terriers  taken  out  of  the  regifter  of 
Lincoln\  and  that  in  Mr.  Lodingtoris^  appellant's  prede- 
ccflbr's  time  11/.  yearly  was  paid,  befides  the  pretended 
modus  of  twenty  fliillings;  but  that  the  vicars  had,  from 
time  to  time,  been  prevailed  on  to  give  acquittances 
in  full,  exprefling  only  twenty  fliillings  modus  ^  though 
they  were  conftantly  paid  the  other  fums  befides :  And 
that  when  apjpellant  was  appointed  near,  he  applied  to 

refpondcm 
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rdpondentfor  the  tytbes;  but  refpondcnt  produced  tfaer    ' " ''"i 
exempliiicatien,  imd  pretended  that  the^e  never  hod  been     ^'joi* 
further     proceedings  dierein^  but  that  the  fujccecdinff  ' 
vicars^    conykiced  of  the    troth  of  fuch   modus ^  had 
acquleiced  under  it,  which  appellant  crediting,  withovkt- 
farther    examination  (for  peace  fake)  {^braiUied  to  an 
agreement,  which,  thoirgh    written   by    hiinfelfy    was 
drawn  up  in  particulars  by  a  Mr.  Peregrine  Buck,  re{^ 
pondentf  s  relation,  a&d  who  had  been  his  guardian,  and 
who  probably  wis  privy  to  the  fraud  againft  the  former 
vicarsy  he  being  a  fiibfertbing  witnefs  to  feveral  acquit-* 
Cances  produced  for  the  pretended  modus ^  and  who  prin* 
dpally  promoted  that  agreement,  and  feduced  appellant 
to  write  it ;  and  thereby  appellant  covenanted  to  accept 
the  iame  money  as  was  paid  to  his  predecefTors,  and  tq 
give  foch  dtfcbarges  as  they  had  done;  but  that,  by 
iboM  copies  of  writings  fince  accidentally  fallen  into  his 
hsmds,  appellant  had  diicovered  the  fraud  of  the  exem« 
piification,  and  that  refpondent  had  impofed  upon  him, 
and  therefore  had  prefered  his  bill  againft  refpondept  for 
tythes  in  kind,  and  to  be  relieved  againft  that  agreement 
.as  fraudulent;  which  imported  that   refpondent    had 
fiiewed  to  appellant  an  exemplification  of  a  record,  ttC 
tifying  an  ancient  right,  or  modus,  by  prefcription  of 
twenty  fhillings  per  annum,  formerly  paid  by  his  an- 
ceftors  to  the  vicars  of  Lenton,  in  full  confideration  of 
all  tythes  whatlbever,  and  that  it  was  therefore  there* 
up<»  fully 'agreed  on  between  the  above  named  peribns, 
&c.^  and  appellant  ftated  that  he  would  never  have  quef^ 
tioned   the   agreement,  if  the  exemplification^  fo  pro- 
duced   by    refpondent,  had  contained,  as  refpondent 
averred,  the  whole  matter  of  the  record;  but  that  thlf  . 
appearing  otherwife,  and  refpondent  intending  to  cir- 
cumvent him  not  only  of  the  tythes  of  Handby,  but 
alfo  to  include  Grangeleas  under  the  fame  agreement, 
though  appellant  had  fully  proved  in  the  caufe  that 
Grangeleas  lay  in  another  lordfhip,  and   always   paid 
parifii  rates  as  part  of  Lenton  \  and  ftiewed  further,  that 
the  modus  pretended,  was  only  for  200  acres  of  mea-r 
dow,  and  200  acres  of  pafture,  and  that  the  lordftiip  of 
Handby  alone  contained  full  800  acres,  and  was  worth 
near  500/.  per  annum  rent,  of  which  the  vicars,  fhould 
have  the  reftoiial  tythes  ;  for  that  it  appeared  by  the  re- 
cord, in  the  valuation  of  the  firft  fruits,  proved  in  the 
•caufe,  that  it  was  one  of  the  endowments  of  r^e  vica- 
rage; and  Ibewed  alfo,  that  there  were  depofitions  of 

nine 
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i  ■  '  *  ^  s  nine  vrttnefles  taken  {in  perpetuam  ret  memoriam)  by  i 
17^1.  commiffion  direAed  out  of  Chancery  in  vicar  DaWs 
'  time;  who  proved  the  feveral  kinds  of  tythes  paid  to 
the  former  vicars,  viz,  corn,  hay,  wool,  &c.  and  that 
though  acquittances  for  the  modus  of  twenty  Shillings 
fgr  annumi  were  pretended  to  have  been  g^ven  by  the 
vicars  near  fifty  years,  yet  none  were  proved  to  be  given 
.  by  vicar  Dale  or  Tempejl  Wood^  his  fucceflbr ;  though 
one  lived  vicar  near  twenty  years,  and  the  other  four- 
'  teen ;  and  that  during  all  the  time  acquittances  were  (b 
fuppoied  \o  be  given,  the  owners  of  Handby  paid  fpfase* 
times  13/.  yearly;  and  iiL per  annum  was  paid  lo  Mr. 
L0ddingtony  appdlant's  immediate  {>redeceiror ;  and  (b 
appeared  by  the  tythe  book  proved  in  the  caufe  :  But 
that,  notwithflanding  all  this,  the  Court  of  Exchequer f 
on  the  hearing,  difKnifled  appellant's  bill,  and  would 
not  relieve  him  againft  the  agreement,  nor  decree  him 
tythes  in  kind  of  Hanbeci,  nor  even  decree  him  the 
money  payable  under  that  agreement,  though  fix  years 
were  due,  of  1 1/.  per,  annum^  and  alfo  refuied  him  re- 
lief as  to  the  tythes  of  Grangeleas^  though  he  had  prov- 
ed it  to  be  no  pan  of  Handby,  and  decreed  cofts  againft 

Samuel  him,  in  prejudice  to  the  church  and  the  appellant's 
right; 

The  refpon  dents  on  the  other  hand  ftated,  that  the 
true  queftions  between  them  were ;  ift,  whether  appel- 
lants agreement,  under  his  hand  and  feal,  dr^wn  and  en* 
grofled  ;by  himfelf,  to  accept  of  twenty  fliillings  a  year 
for  all  tythes  according  to  an  ancient  modus^  (hould 
bind  him  or  not  ?  And  2d,  whether  a  clofe,  called 
GrarigeleqSf  were  part  of  Handbygrange,  or  part  of  the.- 
mannor  of  Lenton  ?  To  eluddate  which,  refpondent 
made  this  cafe:  That  appellant  was  inftituted>  vicar  /of 
Lenton,  in  1687,  and  that  refpondent  was  feifed  in  i^  of 
the  manor  01  Grange  called  Handbeck,  alias  J^andby- 
grange  in  that  pari(h,  and  that  the  abbot,  0*Vaudie  of 
the  Ciflercians  order,  before  the  difTolution,  was  proprietor 
of  the  Grange,  as  parcel  of  the  pofTeffions  of  the  Abbey 
and  that  refpondent,  Sir  William  Buch^  by  his  anfwer  to 
appellant's  bill,  prefcribed  to  be  difcharged  of  tythes  of 
the  faid  Grange  by  payment  pf  twenty  fhillings  a  year, 
and  that  his  proofs  were  receipts  and  acquittances  of  the . 
refpeftivc  vicars  for  above  dghty-feren  years  laft  and  that 
controverfies  growing,  appellant  propofed  a  meeting  to 
accommodate  matters  \  and  refpondent  (hewed  appellant 

and 
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and  his  agents  all  bis  wridogs  and  evidences  relating  to  i  *»^^  ■  i 
the  fatd  modusj  and  amcmgft. others  an  exemplification  1701- 
of  a  record  in  prohibidoo  in  the  ^een%  Bench,  AfiVA-  '^  • 
aelmas^  37ih  and  38th  of  JS/iz.  which  proved  the  modut  \  J^'^^ 
and  that  qjpellant  and  refpondent,  4th  December ^  1690,  ^".^^d 
came  to  an  agreement,  which  was  drawn  and  engrofled  ^^^  * 
by  appellant's  own  hand»  reciting  the  faid  difference, 
and  the  t>ill  and  anfwer,  and  the  exemplification ;  and 
that  in  order  to  put  a  ftop  to  all  further  proceedings, 
it  was  agreed  appellant  (houldj  as  all  his  predeceflbrs 
had  done,  give  refpondent  and  his  heirs  the  fame  re- 
oeipts  for  twenty  (hillings ;  and  refpondent  thereby  agreed 
^  pay  the  appellant  loA  a  year,  as  a  voluntary  offering, 
xur  frje^  gift,  every  year  at  Eqfier^  during  tbe  time  he 
W9S  yicar  of  Lenton^  befides  the  twenty  ftiillings  a  year; 
;and  thereby  appellant  agreed  not  to.moleft  or  difturb 
the  ref]x>ndent,  or  his  heirs,  by  any  further  fuit,  procefs, 
^or  a£liQii,  for  any  tjrthes  whatfoever,  refpondent  paying 
for  the  years  laft  paft  according  to  that  agreement }  and 
that  refpondent  bad  paid  accordingly,  notwithflanding 
which  appellant,  in  Michaelmas ^  16^9,;  exhibited  ano* 
tfaer  biU  againft  rd*ponden^,  and  twelve  of  his  tenants, 
on  pretence  of  iiyury  to  the  church  and  him  by  that 
agreement ;  and  that  refpondent,  by  his  anfwer,  infilled 
on  the  modus,  and  on  appellant's  agreement ;  and  that 
Grangeleas  was  part  of  Handby  demefne,  and  no 
part  of  the  manor  of  Lavingion^  and  that  on  the  hear* 
iog  appellant's  bill  was  difmifled  as  to  the  tythes  of  Hand^ 
by  Grange^,2iTiAvJx\f!RkC  at  law  was  direAed,  whether 
Grangeleas  were  part  of  Handby  Grange  or  not  ?  And 
that  appellant  bad  petitioned  for  a  rehearing ;  and  the 
caufe  was  accordingly  reheard,  when  the  court  declared 
that,,  as  to  the  tythes  of  Handby  Grange ^  appellant  was 
not  relievable  agsdnil  his  own  agreement,  and  that  they 
adhered  to  their  former  judgment ;  and  appellant,  whd 
was  then  prefent  in  Court,  and  refufing  to  go  to  trial, 
^  on  the  ifiue  direfted,  and  wholly  waving  the  fame,  it 
it  was  ORDERED  that  his  bill  (hould  be  abfolutely  dif- 
mifled with  coftss  but,  without  prejudice  to  the  ap- 
pellant's demands  of  loA  per  annum  payable  to  him, 
according  to  the  faid  agreement ;  and  refpondent  infifted 
the  decree  of  difmiflal  ought  to  be  affirmed,  as  this  John 
caufe  had  received  a  hearing  and  re-hearing,  and  Hawles. 
appellant  fought  relief  againft  an  ancient  modus, 
and  his  own  agreement,  and  had  waved  the  iffue  direft- 
ed. 

Die 
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f  ■  *  ■»  Die  yavis,  19^  Martii^  1701.  After  hearing  cot>»- 
1701.  cU  upon  this  appeal,  it  was  ordered  that  the  difimf- 
^  ."^  *  fion  or  decree  made  in  the  Court  of  Exchequer,  and 
•^'^K^H  the  affirmation  thereof,  Ihould  be  reverfed;  and  the 
'  d  V^'  agreement  complained  of  fet  afide :  And,  {Die  Veneris^ 
V  c^r&  ^'"  Martii,  1702)  that  the  Court  of  Exchequer  ftiould 
faid  CO  proceed  to  hear  and  determine  the  caufe,  a^  to  the 
have  been  ^'£^  ^^  ^^^  tithes  in  queftion,  notwithAanding  the 
cited  agreement.     Lards  Journ.  vol.  xviL  p.  76.  84. 

in  the  cafe 

of  Brode^  Note.  The  caiife  having  coilie  on  accordingly  to  be 
rick,  V.  heard  in  the  Court  of  Exchequer,  die  Barons  dire£):ed 
Broderick^  two  iflues  at  law  5  one  to  try  the  validity  of  the  modus^ 
'^*  S3.4-  and  the  other  to  try  whether  {iraHgekas  were  parcel 
of  ffandhy  Grange  or  not  ?  And  from  this  laft  decree, 
the  former  appellant  again  appealed  to  the  Lords ;  and 
by  his  petition  fhewed,  that  on  the  late  hearing  before 
the  Barons,  6th  July^  1702,  his  council  had  infifted 
on  a  decree  for  the  tithes,  for  the  time  demanded  by 
his  bill^  but  that  the  Barons  had  dir^Aed  ifliies  as  afore* 
faid,  which  he  infifled  was  erroneous ;  becaufe  the  mo^ 
Jus  alleged  was  endeavoured  to  be  maintained  by  great 
fraud  and  undae  praftices,  in  prejudice  of  the  church,, 
and  contrary  to  a  trial  already  had  at  law,  and  becaufe 
this  was  a  matter  proper  for  relief  in  equity  j  and  be- 
caufe the  pretended  modus  was  contradiftcd  by  refpon* 
dents  own  proofs,  he  and  his  ancefiors  having  paid  above* 
1  o/.  a  year  lor  near  fifty  years  paft,  which  and  the  agree- 
ment for  11/.  pound  a  year  (already  annulled  by  the 
Lords)  were  inconfifVent  with  the  fuppofed  modus  \  and 
becaufe  there  was  fufficient  proof  that  Grangeleas  was  not 
part  of  Handby  Grange  \  and  that  to  fend  appellant  to 
a  trial  in  the  country,  would  be  to  hazard  the  rights  of 
Samuel  the  church,  and  to  put  him  in  worfe  condition  than  he 
Dodd.  was  before  the  lords  relieved  him  by  leveriing  the  for- 
mer decree. 

The  refpondent  on  the  other  hand  (hewed,  that  on 
th^  laft  hearing  in  the  Exchequer,  appellant  produced 
two  terriers,  which  he  would  have  read  on  the  firft 
hearing  and  re-hearing,  on  the  depoiition  of  Thomas 
Peackely  who  had  been  examined  after  publication 
paffed  in  the  caufe^  both  alleged  to  be  had  out  of  the 
.  regiftry  of  Lincoln,  one  dated  1577,  the  other  1634, 
of  which  refpondent  had  no  notice  till  the  day  befdre 
the  firft  hearing,  and  alfo  a  pretended  tithe  book  of  Mr. 

Loddingioti 
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LoddingUttf  a  former  vicar,  not  produced  till  the  re-  <■    *      > 
hearing,  with  feveral  leaves  torn  out,  and   new  ones      i?^^'' 
added,  and  interlineations  in  appellant's  hand  writing,         •'     •  '• 
and  not  proved  in  the  caufe  till    i6th  June^  laft;  none 
of  which  were  allowed  in  evidence,  cither  before  the 
Lords  or  on  the  laft*  hearing :  Wherefore  the  Barons  di- 
jceAed   the  ifTues  ftated  by  appellant.;  which  dircAion 
refpondcnt    infilled  was  juft,  and  well  founded,  fuch  JqIj^ 
matters  being  properly  triable  at  law  by  a  jury  of  the  Hawics, 
country,  upon   evidence'  given  viva  voce,  and  not  by 
depolitions  in  equity. 

Die  SaMatij  20^  Februarii,  1 702.  After  hearing 
council,  it  was  adjudged  by  the  Lords,  that  the 
petition  and  appeal  of  Thomas  Dent,  D.  D.  fhould  be 
difmifFed,  and  the  decretal  order  therein  complained  of 
be  afiirmed.     Lords  Jctsrn.  vol.  xvii.  p.  298* 


Sir 
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Sir  Bafil  Firebrace,  Knt.  and  Bart.      Appellant* 
Arthur  Moore^  Efquire,  -  Refpondent. 

Cafe  39*  r-pHE  appellant  ftated,  that  the  old  Eaft  India  Com- 
X      pany,  in  Michaelmas  term,  1695,  brought  a  bill 

-  in  Chancery  againft  Sir -Tbomas  Cooie,  for  an  account, 
of  above  100,000/.  in  ftock  and  Qioney,  and  made  appel- 
lant a  party^  and  charged  him  with  a  very  confiderable 
fum  of  money,  though  that  money  bad  beep  paid  by  the 
jcooapany  to  other  perfons,  and  appellant  jlo  ways  ac- 
countable for  it;  and  that  that  fuit  had  depended  ieveral 
years,  and  was  vexatious  and  chargeable  to  appelUat, 
and  the  occaiion  of  great  diflentions  amopgft  thp  adven- 
turers, and  kept  the  ftock  low;  and  that  therefore 
feveral  adventurers  often  propofed  an  accommodation, 
and  at  length,  at  a  general  court  fummoned  fbr  the 
purpofe,  after  full  debate,  an  order  was  made,  6th 
Ji^fy,  1699,  ^^^^  ^^^  matt6rs  in  difference  ftiould  be 
referred  to  refpondent,  amongft  other  adventurers,  over 
Ivhom  refpondent  then  had  great  influence  and 
intereft :     And  •  that    appellant,    at    refpondent*s    in- 

'  ftance,  furniihed  him  ^vith  divers  orders,  and  warrants 
of  the  company,  for  ifluing  ou«  the  money  fo  charg- 
ed again  ft  refpondent,  and  which  would  have  fliewed 
him  no  ways  accountable  for  it,  the  better  to  enable 
refpondent  to  open  the  cafe  fairly  to  the  general  court, 
and  court  of  committees,  whereof  he  was  one;  and 
that  refpondent  had  declared,  in  the  general  court  and 
otherwlie,  that  the  demand,  as  to  appellant,  was 
groundlefs  and  ought  to  be  reieafed :  And  that  refpon- 
dent, fome  few  days  after  he  had  fo  become  a  referee, 
fent  James  Craggs^  Efq,  to  propofe  to  appellant,  to  let 
him  have  6000/.  ftock  in  the  company,  at  the  then  mar- 
ket price,  with  liberty  to  pay  for  it  at  any  time  within  a 
year,  without  intereft;  and  that  appellant  at  firft  refufed, 
as  being  an  advantage  refpondent  ought  not  to 
expeft ;  i)ut  that  having  juft  caufe  to  fufpeft,  that  the 
meeting  of  the  referees,  .was  from  time  to  time  put  off 
by  refpondent*s  contrivance,  and  that  thereby  the  fuit 
might  be  prolonged,  to  appellant's  great  charge  ai^d 
vexation,  appellant  was  at  laft  prevailed  on  'by  Craggs 
to  fign  a  contraft,  which  he  brought  ready  drawn,  dat- 

.    ed 
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«d  19th  ^uly^  1699,  in  his  own  name,  but  in  truft  for  <""  "  ^ 
re(pondent,  viz.  reciting  that  appeUant  had  at  Craggs*  ^V^^i* 
^equeft,  advanced  2520/,  for  the  purchafe  of  6000/.  * '» '  r  ■" ' 
Aock.;  and  it  was  thereby  agreed  that  the  6000/.  ftock^ 
fhould  continue  in  appeUant's  name,  till  Craggs  (hould 
pay  2520/.  being  at  the  rate  of  42L  per  cent.-  the  then 
ready  money  price  of  (lock,  which  Craggs  covenanted 
to  do,  on  or  before  the  19th  Juiy,  1700  ^  and  in  default 
thereof^  that  appellant  mightfell  the  ilock,  and  that  if 
it  fell  fhort  Craggs  would  make  it  up  9  and  if  fold  for 
more,  appellant  to  pay  the  overplus  to  Craggj,  with  a 
covenant  from  appellant,  that  in  cafe  Craggs  io  paid  the 
2520/.  appellant  Ihould  transfer  the  duck ;  and  appellant 
flated,  that  the  contraA  was  iigned  and  delivered  to 
Craggs  upon  exprefs  condition,  that  in  cafe  the  company 
did  not  within  a  month  difmifs  their  bili»  and,  execute 
a  general  releafe  to  appellant,  the  contraft  Ihould  be 
void,  and  re*delivered  to  appellant,  of  which  conditioa 
Craggs  acquainted  refpondent,  and  he  confented  there- 
to; and  that  the  company  not  difinifling  their  bill,  or 
executifig  a  releafe  within  a  month,  Craggs  came  again« 
to  appellant  to  have  the  time  enlarged,  which  was  agreed 
to  for  a  fortnight  only,  but  not  being  complied  with  in 
that  time,  the  agreement  was  void}  befides  which,  appel- 
lant ftated^  that  there  was  no  coniideration  or  agreement  for 
any  allowance  in  lieu  of  intereA,  for  non-payment  of  the 
money  for  a  year,  nor  any  recompence  for  tbe  advantage 
refpondent  was  to  have,  in  being  at  liberty  to  call  for 
theftock  at  any  time  within  the  year,  though  Cuth  benefit 
was  worth  above  10/.  per  centi  *\nd  that  Craggs^  by  in- 
dorfement  upon  theoontraA,  dated  15  th  November  y  1699^ 
affigned  the  benefit  thereof  to  refpondent, without  obliging 
him  to  the  payment  of  the  2520/.  or  any  part  thereof,  and 
fraudulently  procured  appellant  himfelF,  to  be  a  witnefs 
to  the  affignment:  And  that,  in  Michaelmas,  1700,  re- 
fpondent b^ou^^ht  his  bill  in  Chancery,  to  have  a 
performance  of  this  contraft  in  fpecie ;  and  31ft  Ja-' 
nuary  laft,  the  caufe  came  to  be  heard  before  the 
Lord  Keeper,  who  decreed  appellant  to  transfer  to  re- 
fpondent 6ooo/.  flock,  an  i  to  allaw  refpondent  a  di- 
vidend of  ten  per  cent,  made  upon  the  £aft  India  ftock 
fince  the  cootrad,  amounting  to  600/.  and  that  refpon- 
dent flioold  pay  appellant  the  refidue  of  the  purchafe 
money,  with  intereftfrom  tbe  19th  July^  1700,  which 
by  the  order  was  computed  at  2 10 1/.  9/.  6d.  and  appellant 
to  pay  relpondent  his  coAs  which  decree  j  appellant  in- 

fitted 
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I-  '  ■  "S  fitted  was  UDjnft/  as  thereby  refpondcnt,  without  laying 
[7or.     out  a  farthing  of  money,  would  get  3000/.  and  becaufe 

'^ "  ^""  '  the  contradk  hereby  confirmed,  was  in  the  nature  only 
of  a  (lock-jobbing  bargain,  and  contrary  to  the  inteac 
of  the  ftatute  in  that  behalf,  and  would  have  been 
within  the  letter  of  that  ftatute,  were  it  not  for  the  re- 
cital in  the  contraA ;  that  appellant,  at  tbe  requeft  6f 
CraggSy  had  advanced  the  2520/.  which  was  entirely  fic- 
titious, and  that  by  fuch  means  the  aft  againft  ftock'^ 
jobbing  might  be  entirdy  eluded;  and  becaufe  the 
contraft  was  obtained  hy  contrivance  and  circumvention, 
without  confidcration  paid  by  refpondent,  and  whilft  he 
I  was  a  referee,  and' able  to  do  appellant  great  prcjadicc, 

unlefs  he  complied  with  his  unfat)r  ^nd  unreaibnabie  de- 
mand, and  therefore  ought  not  to  be  countenanced  la 
a  court  of  equity;  becaufe,  if  it  were  fair,,  refpondent 
might,  in  Craggs  name,  fue  at  law  and  recover  da- 

f.HawIes.  mages,  and  if  not,  it  ought  not  to  be  eftabliihed  in  a 

J*  Jekyll.   court  of  confcience. 

The  refpondent's  cafe  is  wanting;  but  nfeiy  be  rea- 
ibnably  colleAed  from  appellant's  obfervatlons*  Ap^ 
peilant  obferves,  that  the  goodnefs  of  the  decree  de- 
pended on  the  nature  of  the  bargain,  and  the' means  by 
which  it  was  obtained ;  and  that  all  refpondent's  obfer'^ 
rations,  relative  to  appellant's  folicitor's  conduft  with 
the  witncfles,  was  foreign  to  the  cafe,  and  no  way  in 
llTue  before  the  Lords;  and  that  the  indifcretion  of  ap^ 
pellaht's  folicitor,  or  his  being  advifed  to  iniift  upon  a 
imftaken  defence,  (it  it  were  fo,}  ought  not  to  be  any 
argument,  wherefrom  to  foriti  a  judgment  of  the  merits 
of  the  cafe;  And  appellant  took  notice,  that  refpondent 
averred  in  his  ckfe,  that  i/.  loj,  per  cent*  had  been  al- 
lowed by  him  above  the  market  price  of  the  ftock,  in 
confederation  of  the  forbearance  of  the  purchafe  money 
for  a  year;  but  that  the  contrary  had  been  proved  by 
Craggs f  the  only  perfon  privy  to  the  contraft;  viz. 
that  the  ftock  was  agreed  to  be  transferred  at  the  then 
market  price,  42/.  per  cent,  and  that  there  was  no  allow* 
ance  whatever  for  the  year's  forbearance;  fo  that  the 
bargain  was  entirely  without  confidcration  s  And  though 
refpondent,  in  his  cafe  averred  that  inch  contraAs 
Were  the  ufual  methods  pradlifed  in  buying  ftock  for 
time,  or  forbearance  of  payment,  yet  he  did  not  give 
any  inftance  where  an  additional  allowance  was  not 
m«de,  above  the  ready  money  price  current;  neither  did 

refpondent 
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reipoodeiit  give  any  anfwer  at  all  to  the  artifice  where-  r 
by  he  obtaiDed  this  bargain:  And  appellant  averred,      1701- 
that  upon  confideration  of   all  the  drcumftances^   it  ' 
would  appear^  that  the  contraA  was  not  an  abfolute 
bargain,  but  a  corrupt  contract  on  refpondent's  part, 
obtained  by  undue  practices,  without  any  juft  ^nfidera- 
tion,  and  that  appellant's  being  a  witnefs  to  the  aflign-' 
menty  from  Craggs  to  reipondent,  could  not  make  it  a 
good  one.  / 

Die  fovis.  12'^  Martii  iiou  After  hearing  coun- 
cil upon  rhis  appeal,  it  was  adjudged  by  the  Lords, 
that  the  fame  fhould  be  difmifled,  ^nd  the  decretal  or- 
der therein  conjplained  of  be  affirmed.  Lords  Joutn* 
zvii.  p.  69. 


Atjobfi 
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1 701. 

J^bjobn  Slokes^  Efq*        -         j*        Appellant. 

Ricbdrd  Clarke^  dnd  Sufannab  his  \  ^^r^  «j^^... 
wife,  and  Philip  Jenkins,  J  ^^V^^^^ 

Cafe  40.  ^~p^ttl$  appeal  was  from  a  decree  in  Chancery, 
X  made  3d  February y  1699,  in  a  caufe  whereiU 
Rebecca  Jenhns^  refpondent,  Fhiliph^  mother  and  reC- 
pondent  Sufanna^  then  Sufanna  Rairtbutt,  widows 
were  plaintifTsj.  and  Chriftopker  Stoles  the  elder,  -^  . 
ceafed,  and  others  defendants ;  and  thereby,  amongft 
other  things,  a  leafe  for  three  lives  of  the  parfonage 
of  IPiitchurch^  and  alfb  the  houftiold  fluff  and  goods 
in  the  parfonage  houfe,  ,were  decreed  to  faid  Philip 
and  iufannay  as  heirs  at  law  of  Mary  Ayliffe^  widow  : 
And  appellant  flated,  that  the  mafler  and  brethren  of 
&t.  Crofsy  nigh  Winchejier^  2d  Augujl,  35.  Car.  2.  had 
demifed  the  parfonage  of  Ifhitchurch  to  faid  Mary 
Ayliffe  and  her  afEgns  for  her  own  life,  and  the  lives 
of  Jane  Brookes  and  Thomas  Brookes^  and  the  longeft 
liver  of  them:  And  that  faid  Mary  Ayliffe^  15th 
Augttfty  35.  Car*  2.  bad  previous  to  her  marriage  with 
faid  Chrtjfopher  Stokes  the  elder,  and  with  his  confent 
afligned  over  that  leafe  to  truflees  in  trufl,  to  permit 
her  to  receive  the  rents '  and  profits  during  her  life  % 
and  after  her  death  to  permit  fuch  child  or  children 
as  fhe  fhould  leave  at  her  death,  and  their  heirs, 
equally  fhare  and  fhare  alike,  to  receive  the  rents, 
iffues  and  profits,  for  the  refidue  of  the  term  and  eflatc 
and  if  {he  died  without  children,  then  in  tnifl,  to 
-  permit  the  faid  Thomas  Brookes,  if  then  living,  or  if 
dead,  fuch  child  or  children  of  his  as  /hould  be  theo 
living,  to  receive  the  rents  and  profits  for  the  remain*^ 
der  of  the  term  ;  and  if  he  died  in  her  lifetime,  leaving 
no  child,  that  then  the  truflees  (hould  difpofe  of  ithe 
premiffes  to  fuch  perfon  or  perfons  as  at  her  deceafe 
fhould  be  her  heir  or  heirs  at  law  :  And  that  Taid  Mary 
Ayliffe  did,  by  another  deed  of  the  fame  date,  in  like 
manner  ^ffign  over  to  the  fame  trudees  all  her  houfhold 
goods  and  plate,  in  or  about  the  faid  parfonage  houfe^ 
in  truft,  to  permit  her  to  ufd  them  during  her  life} 
and  after  her  death  to  deliver  them  over  to  the  per- 
fon or  peribns  who  immediately  upon  her  death  fhould 

be 
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be  inticled  to  the  traft  of  the  dwelling  houfe  ia <■  "  > 
Wbttcburch\  and  that  Mary  Ay lijfe  died  "wixY^oui  iflue,  1702. 
in  Maji  1690,  Jane  Brookes  and  Thomas  Brookes  ^  '  >^  "^ 
having  died  before  her  without  iflue  $  and  that  the 
laid  leafe  being  thereby  totally  determined,  the  mafter 
and  brethren  of  St.  Cro/s  entered  upon  the  premifTes^ 
and,  in  JUay^  1691,  dem'.fed  the  faid  parfonage  and 
tythes  of  Whitchurch  to  laid  Chrijiophtr  St^es  the 
elder,  fdr  the  lives  0/  faid  Chrijlopher  the  elder,  ChriJL 
topher  Stokes  the  younger,  and  Francis  Stonehoufe,  Elq. 
and,  that  faid  Mr.  Stokes  had  paid  a  fine  of  1 9oo/.  for 
that  leafc:  And  that,  in  Eafler  term  following,  faid 
Rebecca  Jenkins  and  Sufanna  Rainbutt,  as  heirs  at 
law  to  &id  Mary  Ayliffe^  exhibited  their  bill  in  Chan- 
cery, to  compel  the  faid  Chrijlopher  Stokes  the  elder 
to  transfer  to  them  his  new  leafe  for  three  lives,  and 
to  account  for  the  profits  from  his  wife^s  death,  and  to 
deliver  the  hou(hold  goods }  complaining  thatvMr. 
Stokes  had  obftrufted  his  wife's  renewing  the  old  leafej 
and  that  Mr.  Stokes  had  by  his  anfwer  claimed  the 
goods  as  adminiftrator  to  his  wife,  and  the  new  leafe  as 
a  purcha(er  ;  and  infifted  that  the  old  leafe  being  de* 
termined,  all  the  trufts  relating  to  it  were  determined,  and 
denied  he  ever  obftrufted  his  wife's  renewing  the  old 
leafe:  And  that,'  before  the  caufe  came  to  hearings  Mr* 
Stokes  iht,  elder  died,  and  by  his  will  gave  the  new 
leafe  to  his  fon  and  heir,  Chrijlopher  Stokes  the  younger, 
fince  dead,  and  that  appellant  was  adminiftrator  and 
heir  to  the  father  and  fon :  And  appellant  further 
ftated,  that  Rebecca  Jenkins  likewife  died,  and  ref- 
pondent,  Philip  Jenkins^  was  her  heir  and  executor  5 
and  that  the  faid  fuit  was  revived ;  and  on  thjs  hear- 
ing the  late  Lord  Chancellor  declared  that  Mr,  Stokes 
the  elder,  being  privy  and  party  to  his  wife's  faid  truft 
^gnment,  had  excluded  himfelf  from  all  right  of 
taking  a  new  leafe  to  his  own  benefit ;  and  therefore 
decreed  that  the  faid  Chrijlopher  Stokes  the  younger, 
Ihould  account  for  the  rents  and  profits  fince  the  death 
of  Mary  Ayliffe{  and  ftiould  be  jdlowed  the  fine  paid 
for  the  new  leafe  with  intereft,  and  ftiould  affign  the 
new  leafe  to  the  faid  Sujanna  Rainbutt  and  Philip 
Jenkins^  free  from  all  incumbrances  induced  1)y  him 
or  his  father ;  which  decree  appellant  contended  ought 
to  be  revcrled;  becaufc  the  old  leafe,  and  all  the 
tnifts  concerning  it,  were  determined  by  the  death  of 
the  laft  Ceftuiquevie  named  in  that  leafe;  and 
O  becaufc 
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< "  '  "  ^  ^becaufe  there  was  no  agreement  or  provifion  for  fill-* 
1702.     ing  up  the  lives,   or  renewing  the  old  leafe,     which 

^  \  «-  '  could  not  be  an  omiffion,  or  forgetfulnefs,  becaule  there 
was  a  church  leafe  for  twenty-one  years  of  another 
eftate  fettled  at  the  fame  timei  and  that  was  exprefsly 
ap^reed  to  be  renewed ;  and  yet  that  leafe  for  twenty- 
one  years  being  expired,  and  a  firanger  having  got  a 
new  leafe,  the  Lord  Chancellor  thought  fit  to  make 
no  order  about  it  5  and  alfo,  becanfe  there  was  no 
fuch  right  as  refpondents  pretended^  of  obtaining  a 
new  leafe  from  a  college  or  church  by  the  tenant, 
or  his  reprefentatives,  after  the  expiration  of  the  old 
leafe;  and  that  Chancery  never  allowed  of  fccb  a 
pretended  right  between  the  church  and  her  tenants; 
and  further,  becaufe  the  heirs  in  this  cafe  neglefjbed 
to  treat  with  the  hofpital  for  a  new  kafe  for  above 
eleven  months,  and  Mr.  Stokes  the  elder  purchafed 
the  new  leafe  as  any  ftranger  might  have  done ;  and 
finally,  becaufe  the  heirs  acquiefccd,  znA  never  fiied 
Mr.  Stokei  the  elder  till  after  his  purchafing  the  new 
leafe,  and  he  never  kept  any  account  of  the  profits, 
confidering  himfelf  an  abfolute  purchafer  \  and  it  was 
hardly  poffible  for  appellant  to  enter  into  any  ac- 
count of  profits  and  outgoings  during  the  time  of 
^r.  Stokes  the  father,  and  afterwards  of  [his  fon :  And 
that  as  to  the  houfhold  goods,  the  limitation  of  them 
after  the  death  of  Mary  Ayltffe  feemed  uncertain  and 
void;  and  if  refpondents  had  no  right  to  the  new 
leafe,  they  could  have  none  to  the  goods :  And  ap- 
pellant fliewed,  that  Mr.  Stokes  the  elder  had  mort- 
gaged the  new  leafe  for  nine  hundred  pounds,  and 
that  afterwards  two  of  the  lives  died,  and  the  new  leafe 
was  furrendered  by  the  mortgagee,  and  another 
leafe  taken  in  his  name  for  three  lives,  for  which 
another  fine  of  900/.  was  paid,  and  that;^  fecond  new 
leafe  remained  vefted  in  the  niortgagee,  as  a  fecurity 
for  1 800/.  and  that  the  mortgagee  was  no  party  to  the 
decree ;  « and  that  the  mortgaged  premiffes  were^  not 

VVm.  Do-  ^^^  aWe   120I.  per  annum^    though  the  improvc- 


bjns 


ments  had  coft  the  Stokes^s  above  1000/. 

The  refpoudent  on  the  other  hand  fhewed,  that  by 
the  fecond  deed  of  the  15th  Augujly  1683,  refpefting 
the  houfhold  goods  and  plate,  it  was  provided,  that 
after  the  death  of  Mary  Ayliffe,  the  trufbets  fhould 
deliver  the  goods  (other  than  the  plate)  in   the   manner 

Ihewed 


Aewed  by  appellant  ^  aod  fliould  deliver  and  diQK)(e  of 
the  plate  to  fuch  pertons»  and  iu  fach  manner,   as  ibe, 
whether  fole  t>r  covert,   fhould,  (by  writing  figned  ai^d 
faded  in  the  prefence  of  two  or  more  witnefles)  ap^ 
point,   s^nd   for  want  of  fucb  appointment,  to  her  eK9r 
cutor3  and  adminiAraxors  :    And  that,  30th  Ju/y,  1684;^ 
Mary,  then  wife  of    Chrift^ber  Stokes  the  eider,    by 
writing^    under,  her  hand   and  fcal,  executed  in  pre* 
fence  of    three  witndSes,    purporting  to  be  her  laft 
will,   in  purfnance  of  the  faid   power,   did   give  zni 
appoint  the  faid   plate  to  Rebecca  Jenkins,    rdpondent 
Su/anna,  and  the  faid  Jane  Braokity    whom  ihe  made 
executors  of  the  faid  will,   and  defired  that  the  plate 
fhould  be  fold  by  them  to  raife  money  towards  putting 
in  a  life  inlkad  of  Thomas  Brookes^  then  deceafed,  into 
the  reftory  of  Whitchurch,  inxaie  they  wanted  money 
to  do  it:    And  that  Jane  Brooks  afterwards  died  ifi 
Marfs    life-time;     and   that  Cbrtjiopher    Stokes    the 
the  elder  received  the  profits  of  Whitchurch  during  bi$ 
Wife's  life,  and  did  not  fufier  the  leafe  to  be  renewed 
while  (he  lived'}    and  that  Mary  Stokes  died  without 
iffue,  leaving  Rebecca  Jenkins,  and  refpondent  Sufanna* 
her  hdrs  at  law;  and  the  leiafe  expiring  by  Mary*s  death* 
Clrijtopher  Stokes  fbon  after  renewed  the  leafe,  and  pofr' 
feifed    himfelf   of  the  houfhold  goods  and  plate  aa 
fhewed  by   appellant;   and  refpondent  contended  that 
the  decree  was  jufV,   and  ought  to  be  affirmed,  be^ 
caufe  Marj\  eftate  for  three  lives  in  the  reftory  was 
a  renewable  interefl,  and  that  the  tenant  in  polTeflioa 
had  ufhally  been  preferred  and  allowed  a  right  of  re- 
newal, and  that  therefore  the  benefit  of  fuch  renewal 
oaght  to  accrue  to  refpondents  according  to  the  limi- 
tations, and  manifeft  intent  of  the  conveyance,  made 
previous  to  the  marriage :  And  refpondents  infifted,  that 
the  trull  of  the  reftory  did  not  expire    on    Marf% 
death,   but  continued  and  pafTed  with  the  renewable 
intereft  to  her  heirs  at  law,    and  that  by  Confcvjucncc 
they  were  intitled  to  the  houfhold  goods  on  hit  deaths 
being  the  perfons  pointed  at  by   the  truft  of  the  faid 
houfhold  goods;    and  the  rather,   becaufc  Chrijopher 
the  father  was   privy  and  a  party  to  fuch  affignment  % 
ftnd  moreover,  the  title  of  Chrifiopher  the  father  to  the 
houihold  goods  was  only  as  adminiflrator  to  his  wife, 
^<rthat  fuch  title  determined  on  his  death ;    and  it  did 
not  appear  that  the  property  of   the   goods   was    aK 
tered  in  his  life-time,  or  divefled  out  of  the  truftees  \ 
O  2  an^ 
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t      *     *\  and  appellant  not  having  taken  out  adminiftradon,  tb 

1702.  ,   ifofgif  ffoft^  to  Mary  Stokes,  had  no  manner  of  rij^  to 

'  '      the  goods  J    and    rclpondcnts   further    infifted^    that 

Chrijtopher  Stokes  the  father  could  only  claim  to  bt 

cejiuique  truft  of  the  goods  after  his  wife's  death,  as  her 

adminiflrator,^  which  imported  no  more  than  a  right  to 

a  chofe  in  aflion,  which  could  not  be  difpofed  of  by 

Wm  ^^^  ^^' '  ^^^  ^^^^  ^'  ^^^^^^  ^^  intitled  to  a  wife's 

Cowper.    ^^^^^  ^^  otherwiie  than  as  before  the  ftatute  of  dif- 

tributions. 

Die  JoviSf  26**  Martii,  1702.  After  hearing  council 
upon  this  petition  and  appeal,  praying  that  (b  much  of 
the  decree  as  related  to  the  fale  of  the  parfonage  **  of 
'^  Whitchurch,  as  al(b  the  houfliold  goods  (other  than 
*'  the  plate)  may  be  reverfed/'  it  was  adjudge^d  bj 
the  Lords,  that  the  decree  complained  of  (hould  be 
reverfed,  as  to  fo  much  thereof  as  decreed  Chrifiopher 
*  Stokes  the  younger  to  account  for  the  rents  and  profits 

of  the  reftory  of  Whitchurch /m  queftion,  fincc  the 
death  of  Mary  Ayliffe,  and  to  affign  the  faid  reAor; 
and  premilles  to  the  reQx>ndents ;  and  as  to  all  other 
matters  the  decree  was  affirmed.  Lords  Journ.  vol. 
xvL  p83. 
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William  Harris^  Efq.        •        -      Appellant.     ' '    '  '"^ 

George  Parker^  Efq.        -        -        Refponden't. 

THE  appellant  fliewed,  that   he  was  lord  of  the  r^r^.j 
manor,   and  hundred   of  Ljfton^  in  Devon^  and  •  ' 

clsdmed  the  goods  of  all  felons  within  the  fame ;  and 
that,  2d  JMajy  1693,  f^yte  Parker,  refpondent's  brother, 
had    murdered  one   John^  Thomas ^  and   was  indifted, 
tried,  and   convifted ;  and  at  the  time  of  the  felony, 
committal,  and  conviftion,  was  poflefled  of  a  large  per-  v 
fonal  efiate,   and  particularly  of  two  bonds  or  bills, 
wherein  refpondent  ftood  bound  to  pay  him  7940/.  prin- 
dpal  money  \  and  that  thofe  bonds  were  within  the  ap- 
pellant's  manor  and  hundred  of  L^ton  at  the  time  of 
the  felony  committed,  and  forfeited  by  the -conviftionj 
and  appellant  ftated  the  fingle  queftion  to  bc^  Whether 
this  forfeited  cftate  of  the,  felon    belonged  tp    ap);>el- 
laot,  as  Lord  of  the  manor  and  hundred,  or  to  reipon;^ 
dent,  who  cfaimed  it  under  a  grant  from  the  crown, 
made  {pendente  lite)  but  could  not  produce  a  fingte  in- 
flance  from  the  reign  of  King  Johriy  that  the  King  had 
feized,  or  had  the  goods  of  any  felon  within  this  manor 
or  hundred  ;  but  that  it  appeared  on  the  contrary,  that 
appellant  and  his  anceflors,  had  all  along,  during  all 
that  time,  quietly,  and  without  interruption,  held  and 
enjoyed  all  felons  goods  within  the  fame ;  and  tho'  rc- 
fpondent  ftiould  objeft  that  felons  goods  were  no  where 
granted  to  appellant,  or  his  anceftors,  in  exprefs  words, 
and  that  they  could  not  otherwife  pafs  from  the  crown  \ 
Md  tfiough  in  the  Earl  of  WeJmorelatKTs  grant  of  the 
manor  and   hundred  to  appellant's    anceftor's,    or   in 
Oueen  Elizabeth^ s  grant  of  confirmation,  in  the  43  d  year 
ot  her  reign,  felons  goods  were  not  granted  by  exprefs 
name ;  yet  appellant  infifted  that  it  was  a  full  anfwer  to 
thofeobjeftions,  that  the  manor  and  hundred  were  grant- 
ed by  Queen  Elizabeth  to  appellant's  anceftors,  with  the 
fame  rights,  jurifdiftions,  privileges,  pre-eminences;,  and 
immunities,  and  all  franchifes,  liberties,^cuftoms,  profits, 
modities,    emoluments,  and  hereditaments  whatfoever, 
and  in  as  full,  free,  and  intire  a  manner  and  form  as 
Hervey,  then  late  Earl  of  fFeJlmoreland^  or  any.  other 
before  Uiac  time  ever  had,  and  enjoyed  the  manor  under 

**any 
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#"  \\s  any  charter,  gift,  conccffion,  or  confirmation  of  the 
1702.     Queen  or  her  predeceflbrs  j  or  by  reafon,  or  under  o 

w'.  '..  ..J  lour  of  any  lawful  prcfcription,  ufij,  or  cuftom  before 
that  time  had  or  ufed^  and  in  fi$  free,  foil,  and  ample 
manner  as  the  Queen  or  her  predecefTors  before  that 
timjc  had,  or  enjoyed  the  fame  ;  and  in  as  full  an4  ample 
manner  as  the  faid  mapor  and  hundred  came  into,  and 
then  were  in  the  Qucen'j  hands :  And  appellant  (hewed 
that,  purfuant  to  and  under  fuch  grant  of  confirmation  by 
the  Queen,  .be  and  his  anceftors  had  quietly,  and  >^ith- 
put  interruption,  enjoyed  the  gojods  of  all,  felon?  within 
the  manor  and  hundred  to  this  time  ;  and  appellant  al- 
leged that  he  could  make  out  by  ancient  grants,  inquifi- 
tions,  court-rolls,  and  other  fufficient  matters  of  record, 
that  the  Earl  oi  Wefttnoreland^  and  divert  oth<er  Lords  of 
this  manor  and  hundred,  had  froin  the  Wme  of  fC'mg 
Johfif  down  to  the  tiii^e  of  Queen  EHzaheth*^  grant  of 
confirmation,  without  a  fingle  mftance  to  the  pont^ary, 
enjoyed  the  goods  of  all  felons  within  this  ^manor  and 
hundred ;  an  that  in  thofe  early  days,  felons  goods  pafled 
under  other  and  more  general  words  than  honafelonum : 
Notwithftanding  all  which  the  Court  of  phancery,  the 
6th  July^  1 698,  decreed,  that  a  bijl  brought  by*  appellant 
for  difcovery  of  the  eftate,  and  fatisfaftion  of  the  money 
due  on  the  bonds,  fliould  be  difmifTed,  and,  on  a  trofs  biU 
broiight  by  refpondent^  decreed  appellant  to  deliver  up  to 
refpondent  the  faid  two  bills  obligatory,'  ai^d  a  bond  due 
from  one  Woodm  the  pleadings  mentioned,'  and  all  other 
the  faid  Wyle Parker^ ^  perfonal  eftate,  that  hAd  iihce  the  fe- 
lony or  conviftion  come  to  appellant's  hands  or  ufe  •,  and 
that  relpondent  ftiould  hold  and  enjoy  all  Vo  his  owii  ufc 
againfl  appellant,  and. all  claiming  under  him  *,  but  ap- 
peDant  infifted  that  he  ought  not,  after  fo  long  and  quiet 
an  enjoyment,  to  be  concluded  by  the  deci:"ee|,' withotft'a 
trial  at  law  to  determine  the  right,  the  eftate  forfdted 
being  near  30,000!.  value,  of  which  appellant  claimed 
only  the  two  bonds  ;  and  ihewed,  that  the  conii deration 

Nicholas  pretended  to  be  p^d  by  reljpondent  to  the  King  for  the 

Nicholls.  whole  forfeited  eftate,  did  not  exceed  5000/. 

The  refpondent  on  the  other  hand  fliewed,  that 
l^dmund  Parlery  Efq.  his  father,  had  children  by 
ieveral  wives>  and  a  confiderable  real  and  perfonal 
eftate,  and  as  his  family  encreafed,  and  circumftaoces 
varied,  made  feveral  wills,  and  of  his  laft  appointed  ref- 
poipdent  folc  executor  and  refiduary  legatee,  and  from 
'     '. "  .*  '    '  '  '    *•     ■".       ..'.•»      ji,nc 
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dme  tp  tiinc,  lecently  before  his  death,  r^^d  hi§  r*— ^— 
good  opinioQ  of  refpondent^  aad  died  id  Maf^  i^i »  '7^2/ 
aad  that  a  -will  was  found  among  his  loole  papers^  "^ 
dated  8th  Jafy,  1680,  by  vrhich  Wyh  Pnrker^  ^ 
younger  Ton,  was  appointed  •  exeoutor^  and  reiiduary 
legatee,  and  no  later  will  appearing}  there  wa?  xeat 
ica  to  fufpe^  that  ieveral  fubfequent  wills  .hacl'.>eeQ 
deftroyed  or  concealed:  Hdwevcr,  Wyke  Parker  4if- 
liking  family  diflereoce,  and  being  feniible  ibme  later 
mils  had  been  fiipprefled^  made  overtures  of  accom? 
modation  ;  and^  in  June^  1691,  it  was  agrteed  d^at 
IVyke  Parker  (hould,  by  good  conveyances,  grant  and 
aflure  to  the  refpondent,  his  executors,  and  adigns, .  all 
the  teftamentaryeftate  of  Edmund^  which  Wyke  could 
claim  under  the  will;  and  in  coniidcration  thereof,. ret 
pondent  covenanted  in  all  events  to  pay:  him.Sooo/.  and 
indemnify  him  from  all  legacies  and  charges  of  his>exe7 
cutorlhip ;  and  that  part  of  that  8ooo/.  was  fpaid,  and 
the  refidue  iecured  by  the  two  bonds;  and  that  thi$ 
tjglf^enyenc  \ra9  afterwards  by  oon&nt  decreed  and  con« 
i^med  ia  Chancery,  and  admifuftration  to  the  father 
gmnted  to  Yi!fpondent ;  but  that  W^^  contrary  to  the 
agceeineixt  and  decree,  recpved  feveraL  great  fums  of 
teftator^s  eftate  in*  refpondent's  prqndice,  to  upwards  of 
t  coo/i^  and  ocoafioaed  great  expences  to  refpondent,  for 
alt  which  he  promifed  to  make  fatisfajlion  out  of  the 
monies ^e on  the  bonds:  And  that,  in  July^  1693^ 
before  they  bad  fettled  their  accounts,  f^fke  was  con* 
vifted  of  murder,  and  thereby  thcfe  bonds,  which  were 
in  his  pofTeflion,  became  forfeited  to  the  Crown,  and  the 
money  being  demanded  by  his  late  Majefty's  Attorney 
Generarfoi^  the  ufe  of  his  Majefty,  refpondent  applied  to 
his  Majefty,  who,  in  confideration  of  5000/.  really  paid 
by  refpondent,  by  letters  patent,  19th  Aprils  1697^, 
granted /l^^^'s  forfeited  eftate  to  refpondent;  who  there-. 
upon  became  legally  intitled  to  the  remainder  of  the  mo- 
ney due  on  the  bonds  :  And  that,  after  the  convidlion, 
feveral  perfons,  as  lords  of  manors,  had  pretended  a 
right  to  the  bonds  ;  and  among  the  reft  appellant,  who 
by  colluiion  with  others,  got  them  into  his  cuftody,  oif 
pretence  that  he  being  lord  of  the  manor  and  hundred 
of  Ufton^  in  the  bounty  of  Devon,  where  the  bonds 
were  (as  he  alleged)  at  the  time  of  .  le  murder  and  con- 
viAioUy  the  fame  were  forfeited  to  him,  and  that  he  was 
indtled  thereto,  (as  he  pretended)  by  virtue  of  a  grant 
from  the  Crown  of  felons  goods ;  and  therefore  brought 


«oo  cafe0  in  i^atiiammt 

t  bill  in  Chancery  againft  refpoadenty  to  compel  pafmeBt 
of  the  remainder  of  the  money  due  on  the  laid  bonds : 
And  that  refpondent  having  anfwered,  afterwards  exhi- 
bited his  bill  of  interpleader  againft  the  ieveral  pre- 
tenders, to  difcover  their  feveral  rights :   And  the  At- 
torney General  likewife  exhibited  his  bill  at  the  relation 
of  refpondent,  who  claimed  the  fame  by  virtue  of  the 
letters  patent  aforefaid.     And  that  all  three  caules  being 
ready  for  hearing  before  the  late  Lord  Chancellor,  and 
appellant's  council  informing  his  lord(hip  that  matters  of 
law  woald  arife,    his  lordfhip  called  to  his   affiftance 
Powell  and  Poivys,  juftices  ;  and  the  three  caufes  were 
heard  together  before  his  lordfhip  and  the  two  judges, 
6th  ^^ulyy  1699;  when  after  long  debate,  and  reading 
appellant's  letters  patents  and  reconis,  and  all  the  proofs 
on  either  fide,  his  lordfliip  and  the  judges  unanimoufly 
agreed  in  opinions,  that  the  goods  and  chatties  of  felons 
were  a  flower  of  the  Crown,   and  that  felons  goods 
could  not  pafs  from  the  Crown  by  implication,  but  cmly 
by  grant,  by  plain  and  exprefs  words ;  and  that  ulagp 
or  prefcription  could  not  diveft  the  Crown  of  that  whidi 
can  only  pafs  by  matter  of  record :    And  appellant,  and 
the  other  pretenders^  failing  in  proof  of  any  grant,  it 
was  ordered  and  .decreed,  that  the  bonds  ihould  be  de« 
livered  up  to  be  cancelled  $  and  that  refpondent  was  well 
intitled  to  the  fame,  and  therefore  diimifled  the  appel- 
lant's bill  \  and  that  the  appeal  was  not  brought  till  al« 
mo(l  three  years  after  the  decree ;  and  that  appellant 
now,  in  aid  of  his  appeal  ^  objeAed  that  he  and  hisan- 
jceftdrs  were  intitled  to  felon^s  goods,  under  feveral  let'* 
ters  patents,  grants,  matters  of  record  and  otherwiie, 
and  had  enjoyed,  fame  without  interruption  for  500 
years ;  and  that  refpondent's  letters  patents  were  granted 
pendente  litey  and  that  the  matter  ought  to  have  been  tried 
law :    To  all  which  refpondent  anfwered,  that  appel- 
lant did  not,  nor  could  (hew  any  patent,  whereby  felons 
goods  .were  ever  granted  to  him  or  his  anceftors ;  and 
that  the  ufage  contended  for,  was  an  encroachment  on 
the  Crown,  and  created  no  right  to  appellant,  nor  bar 
to  the  Crown:    And  that,  as  to  a  trial  at  law,  ap- 
pellant had  made  his  eleAion  to  fue  in  Chancery  ;  and 
that  the  opinion  of  the  two  common  law  j  .dges,  be- 
iides  the  Lord  Chancellor's,  was  againft  him  upon  a  fall  ^ 
dnd  fair  hearing  of  all  his  evidence  ;   And  that  refpon- 
dejit  was  a  purchafer  fpr  good  ^nd  valuable  coniidera- 
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^on  from  the  Crown,  and  ought  to  enjoy  the  benefit  f^.  "      % 
of  iiisporchafc.  ^702* 

fJDie  Vimris^  7,^^  Martli^  i^o^»  After  hearing  council  *^'  ^^ 
on  thisappealy  the  Lords  apjudged  that  itihould  be^^^* 
difnufled,  and  the  decree  affirmed ;  and  t}\at  appellant  . 
ihonld  pay  refpondent  loA  for  his  cofts.    Lords  Joum* 
irol.  xvil.  p.  84.  ' 

Note.    A  cafe  of  this  name  is  reported  in  Vent. 
4.  Mod.  Salk.   Carth.  and  Skin,  but  it  is  not  the  fame 
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1701. 
^         Sir  "^effery  Jefferjs^  Knighti     -  .  Appelant; 

Mr»  AftofMy  General^    and  the  I  v,  \r      j 
.    Comm^ffionersoiihtCiilhms,    ]  R<^«pondents. 

Cafe  '42.  ^TT^  H  E  appellant  made  this  cafe  :  That,  by  an  Aft 
A  of  P^rliamenl,  i  Jds^  2.  an  additi(»al  duty  of  3^. 
per  pound  was  laid  on  all  tobacco  imported  between  the 
^4th  Juntf  1685,  and  the  24th  June^  1693,  to  be  paid 
after  this  manner,  viz :  The  importer  was  to  give  a 
bond  to  the  King,  with  condition,  not  to  deliver  the  to- 
bacco to  any  confumptioner  or  retailer  before  the  duty 
paid  \  or  if  the  importer  fhould  not  fell,  or  export  the 
tobacco  in  eighteen  months,  that  then  he  (hould  pay  the 
duty :  And  .that,  '  in  regard  tobacco  was  liable  to 
waAe  and  decay,  during  the  tiine  it  might  fo  remain  on 
the  importer's  hands,  befjore  fale  or  exportation,  the 
Commiffioners  of  the  Cuftj)ms  were  impoweredtomake 
fach  allowance  for  the  fame^  as  in  their  judgments  ihouid 
feem  meet,  confidering  the  quality  of  the  tobacco,  and 
the  time  of  its  lying  by ;  fuch  allowance  not  to  exceed 
SLjfer  cent'  ia  the  whole :  And  that  the  Commiffioners 
of  the  Cuftoms  were  required  every  three  months,  or 
ofjtener,  to  call  on  the  merchants  to  bring  in  their  ac- 
counts of  all  the  tobacco  liable  to  the  duty  which  re- 
mained in  their  hands ;  and,  if  any  merchant  (hould, 
upon  notice,  refufe  to  give  fuch  account,  he  ihould  pay 
'  t]^e  full  duty  of  the  tobacco  he  (hould  ftand  charged 
vrith  in  hi^  import  account ;,  but,  if  the  merchant  or  im- 
porter (hould  bring  in  fuch  account,  then  the  Commit 
oners  of  the  Cuftoms  might  appoint  an  officer  to  fearch 
the  warehoufes  of  fuch  merchant,  and  compare  the  to- 
bacco there  with  his  account  given  in;  and,  if  the  mer- 
chant, or  importer,  (hould  not  clear  his  impoft  account, 
either  by  faies,  or  exportation,  within  eighteen*  months, 
,  from  the  time  of  ^mportatign,  he  (hould  anfvtrer  and  pay 
the  duty  as  if  the  tobacco  bad  been  fold  for  retail,  but 
allowance  to  be  made  for  wafte  in  manner  aforefaid ; 
And  that,  during  the  continuance  of  that  aft,  appellant 
imported  into  England  great  quantities  of  tobacco,  moft 
part  of  whichi  was  confumed  there,  and  the  refidue  ex- 
ported; And  (hewed  further,  th^t  the  method  direfted 
by  the  aft  was  found  almoft  impra^jtlsable^  and  very 
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oppr^ve  to  the  merchants ;  and  tbat  complaints  were 
mad«  to  the  Commiflioners  of  the  CufVoms  ot  the  late 
King  JameT^  who,  without  inquiring  into  the  circum* 
(lances  of  the  commodity,  as  the  faid  aft  direfted,  made 
one  general  order,  that  4/.  per  cent  J  ftiodd  be  allowed 
for  wafte  and  decay ;  and  that  fuch  allowance  (hould  be 
made  to  thofe  only  who  fliould",  by  writing  under   their 
bands,  confent  thereto :  And  that  appellant  applied  to 
the  Commiflioners  to  have  a  greater  allowance  than  4/. 
per  cent,  for  w'afte  and  decay,   and  damages  ocqafioned 
by  his  tobacco  lying  by;  which  the^  Commiflioners  re- 
fufed;  altho'  it  was  generally  damaged  8/.  per  cent,  and 
A  great' part  of  it  more :    And  that,  by  another  aft,  7th 
and  Bth  of  the  late  King   William^  .the  tobacco  duty 
was  continued  to  29th  September^  1701 ;  and  that  this 
laft  aft  declared,  that  the  methods   prefcribed  by  the 
fortner  aft,  forcoUefting  the  duty,  had  been  found^  pre- 
judicial to  trade,  and  grievous  to  the  merchant :  There- 
fore it  was  enafted,  that  on  payment  of  th^  duty  for  to- 
bacco confamed  in  England,  there  fliould  Be  an  allow- 
ance of  BL  per  cent,  for  wafte'and  ftii-mkage,  and  4/. 
fer    cent,    m   coniideration   of  all    tobacco  exported: 
And  that  'appellant  had  anfwered  feveral  great  iutns  of 
money   for  duty   on  his  tobacco,  but  never  clofed  his 
impoft  accounts,  and  the  Commiflioners  of  theCuttoms 
renifed  to  make  him  any  further  allowance  than  4/.  per 
cent,  for  wafte  and  decay  :  And  that  therefore  appellant 
exhibited  his  bill  in  the  Exchequer  againft  the  Attorney 
Oeneral  and  CommiflSoners,  to  make  up  and  fettle   the 
appellant^s'  import  account :    And  the  Attorney  General 
exhibited  his  bill  againft  appellant  for  the  fame   purpofe : 
And  that  witnefles  were  examined  on  both  fides,  and 
appeHam  'had  fuWy  proved,  that  his   tobacco  was  da- 
maged 'inoft  of  it  ^h'pfr  cent,  and  a  great  part  of  it 
much  mofe,  by  wafte  and  decay  in  the  cellars  and  ware- 
houfes :    And  that  both  caufes  were  heard,  and   after- 
wards re-heard  •,  and  that  the  fearons  decreed,  that  no 
further  allowance  than  4/.  pe^  cent.  *ihould  be  made  to 
appellant  for  wafte  and  decay';  and  that  the   auditor 
(hould  ftatc  appeliant*s  impoft  account,  with  that  allow- 
ance   only ;    and   appellant  inflfted    he  was  aggrieved 
by  this  decree,  for  that   the  order  made   for   allowing 
4/.  per  cent,  generally,  was  not  warranted  by  the  aft  of 
parliament,  but  that  an  allowance   ought  to  be  made 
according  to  the  circumftances  of  the  commodity  ;  and 
that  fuch  gemgralbrder 'could  never  ai^fwer  all  cafes  and 
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<  ^  '^^  dfcamftance$ ;  and  that  it  was  not  to  be  fuppo&d  that. 
1702.    the  importer  ihould  bring,  to  the  Cuftom-houfe  every 

^  »  1"^  parcel  of  tobacco  he  fold  for  retail,  to  be  inlpe^led  by 
the  Commiilioners;  nor  that  the  Commiffioners  fhouldgo 
to  the  importer's  warehpufe  to  view  the  fame ;  but  that 
the  damage  was  tp  be  made  appear  by  fuiEcient  evi- 
dence :  And  that  appellant  having  fully  proved  that  his 
tobacco  was  damaged  8/.  per  cent,  the  commiffioners 
ought  to  have  made  him  that  allowance,  and  inftded 
that  the  Court  of  Exchequer  ought  to  have  dire£led  a 

f^^j^  trial  at  law  to  afcertain  the  damage,  which  had  been  re« 

Doddi       fufed. 

The  refpondcnts,  in  affirmance  of  the  decree,  made 
this  cafe :  that  the  afcertaining  that  allowance,  accprdiAg 
to  the  nlethods  prefcribed  by  the  firft  aft,  being  very  trou- 
blefome  to  the  merchant,  appellant,  and  {eyeral.oi^er 
traders  in  tobacco,  made  application  to  theConvpiifioners 
of  the  Cuftoms,  tp  make  a  certain  allowance  for  wafte 
and  (hrinkage,  while  the  goods  might  lie  by;  and 
thereupon  (%tained  two  or4ers,.  in  O^ober,  1^85,  and 
July^  1 68 J,  to  have  the  allowance  a&ertained  at 
4/*  per  cent,  as  well  for  tobacco  exported,  as  >  for  that 
confumed  in  England.  And  that  in  purfuance  of  tboie 
general  orders,  appellant,  who  after  the  making  th^,a^, 
and  before  ift  Mayf  1696,  did  import  great  quaptities 
of 'tobacco  from  time  to  timcj^  had  the  faid  allowance, 
and  gave  receipts  for  the  fame  :  And,  notwithftanding 
this,  appellant,  after  his  tobaccos  were  all  either  fold, 
or  exported,  and  long  after  the  duties  ought  to  have 
been  paid,  demanded  an  allowance,  purfuant  to  the  aft, 
according  to  the  circumftances  of  his  commodity,  and 
being  profecuted  by  the  Attorney  General,  for  non-pay- 
ment of  the  balance  of  his  impoft  ac<;ou|^,  being 
^527/.  I/.  7^.  exhibited  his  bill  in  the  ^Exchequer 
againfl  the  Commiilioners  and  Officers  of  the  Cuftoms, 
fetting  forth  his  demand,  and  pretending  that  the  cir- 
cumftances  of  his  tobacco  were  fuch  as  to  deferve  8A 
per  cent,  allowance  \  aud  that  by  virtue  of  that  aft,  or 
by  the  aft  of  King  William^  he  ought  to  have  fuch  al- 
lowance ;  but  that  the  Barons  were  unanimouily  of  opi« 
nion,  that  his  impoft  account  ihould  be  made  up,  with 
an  allowance  of  /^{.percent,  only,  and  that  decree  was. 
'  affirmed^  qn{a  re-h^aring  in  the  laft  term,  and  which  decree 
refpondents  infifted  ought  to  be  affirmed  the  Lords;  be- 
caufe  the  appellant  had,  from  time  to  time,  received  the 

allowance 
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allowance  of  4/.  per  ant.  and  given  receipts  for  it,  and  liad 
thereby  excluded  himfelf  from  demanding  any  other  al-     ^102. 
lowance :    And  that  it  did  not  appear  by  any  proofs  in  ^     '!*■■' 
the  canfe,  that  appellant  ever  made  any  application  to 
the  board,  whilft  his  tobaccos  were  in  being,  for  an  in- 
fpeAioQ  to  be  made  of  the  wafte  and  fhrinkage,  in  or- 
der to  intitle  himftlf  to  any  greater  allowance  :  And 
that  apnellant's  tobaccos  havd  been  fold  or  exported, 
long  betore  his  bill  exhibited,  and  without  his  having  de- 
fired  the  officers  to  inew  them,  ib  that  appellant  had,  by 
his  own  a^  and  negleft,  rendered  it  ImpoiTible  for  the 
Eang's  officers  to  examine  into  the  drcumftances  thereof: 
And  that  the  ad  of  the  7th  and  8th  of  the  late  King^ 
£^ve  the  allowance  of  8/.  per  cent,  for  wafte  of  tobac* 
CO    confumed  here,     which     were    imported  *  after  {?*  . 
iH  May^  16069  but  did  not  any  way  concern  tobaccos,  \Yiiiiam   ~ 
imported  before  that  day,  as  all  the  appellants  tobaccos  Cowper« 
were. 

Die  Lun^t  20l^  jtprtlis,  1702.  After  hearing  coun- 
cil on  this  appeal,  it  was  ordered,  that  the  fame 
Ihould  be  difmifled,  and  the  decree  of  the  Court  of  Ex- 
chequer therein  complained  of  affirmed*  Lgrds  Journ» 
vol.  flnriu  p*  104* 


Sir 
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■        Sir  Francis  Charlton,  Bart.  Jamesl  .^^6  „,. 
Mn/.n,  and  Georze  Tomkius,    i  AppeManw. 

7.j«  £.yjy  and  ^«W^  ^/^rry,p^j.p^^j^^^^^ 

€afe.  43  'T^  H  E  appellants  ftatcd,  that  refpondents,  as  firft 
X  and  third  reftprs  of  Burford,  in  the  county  of 
Salcp,  in  Michaelmas  term,  1699,  brought  thdr  ihll  in 
.  the  Exchequer  againft  appellants,  for  the  tythes  and  caf- 
tomary  payments  within  the  townfhip  or  manor  of 
Whittotty  as  being  one  of  the  chappleries  within  the  pari& 
of  Burfordj  belonging  tothereAory :  And  that  appeU 
,  lants,  in  Eqfiet  te^rm,  1700,  anlwered,  that  appellant^ 
Sir  Francis  Charlton,  was  lord  of  the  manor,  and  the 
other  appellants  hU  tenants  there  ;  and  that  the  manor 
4on(ifted  of  demefile  and  other  freehold  lands,  called 
townfhip  lands  :  And  that  Sir  Francis,  and  his  ancef-* 
tors  had,  immemoriially  paid  the  firft  and  third  reAors  a 
modus  of 'J L  per  annum^  in  difcharge  and  fatisfaftion,  for 
alltythesarifinguponthedemefnelandsof  the  manor  i  Afid 
that  the  freeholders  and  tenants  of  the  townfhip  lands, 
had  immemorially  paid  them  a  modus  of  ^L  per  annum,  in 
difcharge  of  the  tythes  of  the  toymihip  lands  2  And  that 
after  feveral  witnelles  examined,  the  caufe  was  heard  5th 
February^  1701,  when  the  Court  adjudged  againft  the 
modus^s,  and  denied  it  to  be  tried  at  law,  and  decreed 
appellants  to  account  for  tythes  in  kind  2^Notwithftanding 
appellants  had  proved  the  modush  to  have  been  paid  fot 
feveral  generations  without  any  variation ;  and  alfo  gave 
probable  evidence,  that  tythes  never  had  been  paid  ifl 
kind  :  And  that  though  a  witnefs  examined  for  refpon-* 
dents  had  fworn  that  th^  parfon,  upon  ttie  death  of  one 
of  the  reftors,  going  about  to  .know  the  value  of  the 
tythes.  Sir  Francis  Charlton  gave  him  an  account  of  his 
cows,  milk,  eggs,  and  oth^r  tythes ;  yet  appellants  al- 
leged, that  it  would  appear  on  a  trial  at  law^  that  this 
witnefs  deferved  no  credit  5  and  that  refpondents  pre- 
tences, that  appellant's  father^  Sir  Job  Charlionh  crycfj 
w^as  fteward  of  his  eftate,  and  had  made  a  compofition 
for  ,the  tythes  with  the  reftors  ;  And  that  Sir  Job  Charl- 
ton had  been  a  judge  for  many  years,  and  his  reputation 
and  afieftion  for  the  Church  unqueftionaUe  \  and  that 

be 
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he  always  declared,  as  his  father  before  htm  had  con-  ^^  "  "  ^ 
ftandy  done,  the  7/.  and  5/.  to  be  the  tncdys%  ^nd  *7^^- 
never  paid  tythes  in  kind ;  and  appellants  infifled,  that 
the  decree  tended  to  deftroy  ancient  madtUf  and  to 
fobjeft  the  eftate  to  tythes  in  kind,  without  any  trial  Mt 
law  :  And  that  the  right  of  a  modus,  was  properly  tri- 
able at  law,  and  fnch  a  trial  rarely,  if  ever  denied  }  and 
appellants  alleged  they  would  be  able  to  prove  it  b^ 
yond  contradidion  on  fuch  trial ;  and  that  the  decree 
ought  to  be  reverfcd  fo  far  as  to  give  appellants  liberty 
to  try  the  right  at  law. 

The  refpondents  in  affirmative  of  the  decree  ftafed, 
that  to  the  parifh  of  -  Bur/ord  belonged  three  reftors  ot 
parfons,  prefented  as  firft,  fecood,  and  third  reftors  or 
portioners  of  the  pariOi  church  of  Burfofd,  with  the 
chapeh  thereunto   annexed ;    and  that  all  the   tythes 
within  the  feveral  townfhips  or  vills   in   the    partih, 
had  been  for  time  out  of  mind  diftinguiftied,  as  to  what 
belonged  to  each  portioner ;  and  that  refpondent,  Bayley^ 
was  the  firlt  portioner  or  reftor,  and  the  refpondent^ 
fijp/irrj^,  the  third,  and  in  titled  amongft  othef  parochial 
tythes,  to  all  the  tythes  within  the  manor  and  townfliip 
of  JVhitton^  {viz*)  /ach  to  a  moiety  j  and  that  upon  ap^* 
pellants  fefiifing  to  fet  out  or  pay  them  the  tythes,  refpon* 
dents  exhibited  their  bill  againft  them  in  the  Exchequer  % 
and  that  they,  by  their  anfwer,  iniided  upon  a  modus  of 
izL  per  annum,  in  lieu  of  tythes  \  and  upon  the  hearings 
prayed  atrial  at  law,  whether  a  modu4  or  not;  but  the 
Barons  unanimoufly  declared,  there  was  no  ground  to  di- 
>  redl  fuch  a  trial,  and  decreed  appellants  to  account  for  their 
tythes;  and  refpondents  infifted  that  decree  ought  to  be 
affirmed  by  the  Lords,  becaufe  it  appeared  by  feveral  an- 
cient terriers  and  prefentments,  filed  in  the  Bifhop  of 
Hereford' %  Confiftory  Court,  fome  made  above  one  hun- 
dred years  paft,  that  one  moiety  of  all  tythes  in  Whitton 
belonged  to  the  firft  portioner,  and  the  other  moiety  to 
the  third  portioner,  and  no  trace  in  any  of  them  of  any 
modus  whatfoever ;    and  alfo  becaufe    it   appeared    in 
proofs,  that  the  owners  and  occupiers  of  lands  in  Whiu 
tony  had  made  feveral  agreements  or  compofitions  with 
former  reftors,  under  hand  and  feal,  (viz.)  20th  June^ 
1679,  between  Thomas  Bannifter  and  William  Bifhop^ 
then  firft  and  third  portioners,  and  William  Biggs,  then 
fleward  to  Sir  Job  d^arlton,  appellant's  father,  that  Sir 
Job  and  his  afligns  ihould  enjoy  all  the  tythes  belonging 
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^■«  '^  *»  to  the  demefne  lands  in  Wbitton  for  three  years,  inai 
1702.    ample  manner  as  Mr.  Bright  formerly  enjoyed  them, 

^  ■  »  !■■  ^  paying  ^L  per  annum,  if  the  portiooers  lived  (o  long : 
And  asd^c^F  the  fame  month,  between  the  fame  portion- 
ers  and  George  Haycoch,  and  Edward  Jones  of  the 
townflup  of  Wbitton^  that  they  (hould  enjoy  their  tythes 
in  Wbitton^  and  all  other  tythes  in  fVhiiton  for  three 
years,  (except  thofe  before  let  to  Sir  Job^)  paying  per 
annum.  $1.  los.  and  that  the  great  charge  and  trouhU 
in  gathering  the  tythes  in  kind,  which  would  have 
amounted  to  near  the  value  thereof,  obliged  the  portion- 
ers  formerly  to  make  moderate  eompofitions :  And  that 
it  appeared  by  proofs  in  the  caafe,  that  appellants  had 
paid  12A  los.  for  upwards  of .  twenty  years  paft,  which 
as  well  as  the  agreements,  is  inconfiftent  with  the  modus 
let  up,  that  fum  having  been  formerly  equivalent  to  the 
value  of  their  tythes;  wherefore  refpondents  contended, 
that  the  deaee  of  the  Court  of  Exchequer  fhould  be 
affirmed,  and  refpondents  not  compelled  to  conteft  their 

Con.         right  at  law,  appellant.  Sir  Francis  being  very  rich,  and 

PWpps.     powerful. 

Die.  Lun£f  ij^  Aprilis^  I'joz.  After  hearing  coun- 
cil upon  this  appeal,  it  was  adjudged  by  the  Lords, 
that  the  fame  (hould  be  difinifled,  and  the  decree  com* 
plained  of  affirmed.    Lords  Journ.  vol*  xvu.  p.  95. 
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iaHies  Hamilton  and  Hans  Hamil- 1  «  ^^i^^^ 
'  /6„.  J  Appellants. 

Hans  Stepben/siu  Efti.  and  AhhX  «  r      j    .^ 
his  Wife/  y  Rcfpondcnt.. 

TH  £  appellants  inade  this  cafe :  TKat  Jamesi  ^  ^ 
Earl  of  Clanbrqfil^  upoa  his  marriage  with  his  vwC44« 
Couotefi  Ann^  made  a  fettlement  of  lands  of  about 
StoooA  per  afffiusHf  on  h^r  for  her  jointure ;  and  after* 
wards  by  will,  dated  i8ch  Jvne,  1659,  made  on  his 
death-bed^  devifcd  one-third  part  of  his  eftate  to  her  for 
life,  and  the  other  two-thirds  for  maintenance  of  his 
only  fons,  Henry  and  HanSf  and  for  payment  of  his 
debts ;  and  if  thefe  two  fons  (bould  die  without  iiitie  be- 
fore his  debts  paid^  then  the  remainder  after  his  debts 
paid  to  the  eldeft  fons  5r  iflue  male  of  his  five  uncles^ 
as  it  could  be  laid  out  in  moft  equal  and  juft  divifions  ; 
and  foon  after  died :  And  that  Countefs  jlnn  entered  and  ^ 

enjoyed  her  jointure,  and  received  the  profits  of  the  refl 
of  the  eftate  as  guardian  to  her  fons ;  And  that  Hans, 
the  younger  (on,  died  without  ifTde^  and  Earl  Henry ^  the 
eldeft^  attained  his  age  of  ai  years,  married,  and  then 
levied  fines,  and  fulTered  recoveries  of  all  the  eftate  not 
in  jointure  to  the  Countefs  his  mother,  except  Ibme  (mall 
parts  that  were  in  leafe  for  lives;  and  by  his  will  27th 
March,  1674,  deviied  all  his  eftate  in  Ireland  to  his 
Gounteis  A/ice,  her  heirs  and  afiigns  for  ever,  and  died 
without  iflue  in  January,  i6t$x  And  that,  Countefs 
Alice  entered  into  all  the  laid  Earl's  lands,  not  in  jointure 
(0  Countefs  Jtnn  \  and  under  Earl  Henry* ^  will,  claimed 
the  reverfion  in  fee  of  the  jointure  lands  alle^ng  that 
Eari  James's  will  was  not  good,  he  not  having  been  of 
found  mind  or  memory  when  it  was  made :  And  appel- 
lant ftaled  further,  that  the  five  eldeft  fons  of  Eari  Jamej^% 
five  uncles,  mentioned  in  his  will,  (v/z.)  Sir  Haru 
Hamilton,  James  Hamilton,  of  Bangor,  Elq.  James 
Hamilton,  of  Neiljbrooke,  Efq^  Arch^ald  Hamilton  aod 
Patrick  Hamilton,  Efqrs.  'in  February,  1675,  filed  a 
bill  in  the  Court  of  Chancery,  in  Ireland,  againft  Coun- 
tefs Alice,  to  perpetuate  the  teftimony  of  the  wimcflcs 
to  Earl  Jame/s  will :  And  that  Counters  Alice,  in 
April,  1676,  preferred  a  bill  to  fet  afide  that  will; 
P  And 
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And  that  Sir  Hans  Hamilton^  appellant^  JameSf  jtrdi^- 
1702.     tald  and  Patrick^  anfwered  jointly,  but  Jamei,  olNnlf" 

^  brook f  anfwered  feparately  :  And,  in  June^  ^6^6^  pre- 
ferred their  crofs  bill,  to  prove  the  will  of  Earl 
Jamej  :  And  that  Countefs  A/ice,  anfwered  and  denied 
the  will  of  the  faid  Earl  James,  and  iniifled  that  he  was 
not  of  found  mind  or  memory ;  and  many  witnefles  were 
examined  «n  both  fides ^  foi*  and  againft  the  validity  of 
the  faid  will,  and  the  evidence  was  contradiftory :  And 
that  James  Hamilton 9  of  Neil/brook^  the  eldeft  fon  of  the 
eldeft  of  the  faid  five  uncles,, claiming  title  to  the  whole 
eftate  by  prior  fettlements,  made  by  Lord  Vifcount 
Clanehoyy  Earl  Jameses  father,  refufed  to  go  on  any.  fur- 
ther in  that  fuit ;  and  thereupon  Sir  Hans  Hamilton, 
Archibald  and  Patrick^  impowered  appellant  James  by 
fetter  of  attorney,  dated  J9th  O^ober,  1676,   to  profe- 

.'  dnte  the  fame  on  their  behalf;  And  flated  further,  that 
Countefs  Alice,  by  deeds  of  leafe  and  releafe,  23d  and 
24th  Augujl,  1676,  fettled  the  faid  eftate  to  the  ufe  of 
herfelf  and  the  heirs  of  her  body;  and  in  failore  of  fuch 
heirs,  granted  300/.  rent  charge  thereout  to  her  kinfman, 
Richard  Spencer,  Efq.  and  his  heirs;  and  50/*  per  an* 
num,  rent  charge  to  James  Shane,  Eiq.  and  his  heirs 
and  fubjeft  thereto,  granted  all  the  eftate  to  her  bro- 
ther, Henry  Moore,  Efq.  then  Earl  of  Drogheda,  in  tail* 
mail,  with  remainders  over,  fubjeft  to  her  debts,  particu- 
larly to  3000/.  which  (he  borrowed  from  Lord  Barganf, 
whom  flie  afterwards  married,  and  loon  after  died  with- 
out iffue,  in  December,  1677  :  And  that  Sir  Hans  and 
appellant  James  were  advifed,  that  the  remainder  limit- 
ted  by  Earl  James's  will  ta  the  five  uncles  fons,  were 
barred  by  the  fines  and  recoveries :  And  that  a  profpeft 
of  fuits  and  great  troubles  appearing,  concerning  the  va- 
lidity and  conftruftion  of  Earl  James's  will,  they.  Sir 
Hans  and  appellant^  y^ffw^/,  in  May,  1678,  for  valu- 
able confideration,  purchafed  to  th^m  and  their  heirs, 
the  feveral  eftates  and  interefts  of  Moore,  Lord  Bargany, 
Spencer  and   Shane,    and   enjoyed  accordingly :     And 

'  that  they  had  made  divers  fettlements  in  their  familieir 
on  marriages  and  other  good  confiderations :   And  that 

'  Archibald  2ind  Patrick  Hamilton  were  apprised  of 'thefe 
matters,  and,  24th  December,  1678',  came  to  an  agree- 
ment with  Sir  Hans, and  appellant  James,  to  accept  one 
fifth  part  of  the  jointure  lands,  and  of  the  lands  in  leafe ' 
for  lives,  to  be  conveyed  to  each  of  them  and  their  heirs 
by  Sir  Hans  and  appellant.  James :    But  that  James,  of 

Neil/brook, 
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Neil/irod,  tefufed  to  joia  with  the  others  in  thele  pro« 
ceedUngs  or  agreements^  till  after  feveral  years  iaquiry 
concerning  the  fuppofed  {ettlement:  But  that  he  at 
IcQgth  found  he  had  been  mif-informed,  ^d  iblicited 
appellant  yames  to  undert^e  for  Sir  Ham^  who  wa^ 
then  ablent/  to  agree  to  aii  award  of  indifFerent  ar* 
bitrators,  and  that  he,  for  his  part,  Vould  be  boUdd 
thereby,  which  appellant  James  agreed  to^  ^and  ea^h 
chofe  an  arbitrator ;  and,  5  th  ^10^9  1680,  entered  into 
mutoal  bonds  of  the  penalty  of  1,000/.  wherein  appel* 
lant  James  was  bobnd  for  his  own,  and  Sir  Ham*&  ftt* 
foraiance  of  the  award  :  And  Chat  the  reference  was  had^ 
and  the  arbitrators ,  John  Creighton  and  Hugh  Hamili^ 
Eiqrs.  deceafedy  awarded  Sir  Hans  and  appellant  %im^/^ 
to  conrey  one  fifth  part  of  the  jointure  lands^  and  lands 
in  leafe  for  lives,  to  James^  of  Neiljbr^k^  and  his  heirs^ 
in  like  manner  as  they  bad  done  to  Archibald  Hamiltpn-i 
And  that  James ^  of  Neiljbrcok^  acquiefcedin  the  award, 
and  never  controverted  it  during  his  life :  But  before  any 
conveyance  made  to  James ^  of  Neil/brook^  purfuant  to 
the  award.  Sir  Hans  Hamilton  died  in  February ^,16^1^ 
kavkig  appellant,  Hans  Hamilton^  his  grandlbn  and  heir» 
aa  in£ant;  and  James ^  of  Ifiil^rpokfdki  in  September^ 
x6%29  leavii^  three  daughters,  Ro/e^  Raclael,  sakdAnn^ 
And  appellant  ftaled  further,  that  William  Hamlimti 
Jthird  brother  of  James ^  of  Neiljhrook^  taking  the  guar^ 
iltaiiihip  of  the  liaQghters,  m  Michaelmas  term,  16839 
filed  a  bill  againft  appellants,  fug^fting  that  Sir  Hans 
and  appellant  James f  had  made  purchases  in  truft  for  all 
^3xQ  odier  uncles  ions,  as  well  as  for  themfelves ;  and 
prayed  that  the  faid  purchafes  might  be  decreed  to  be  ^ 
truft,  as  to  one  fifth  for  the  three  daughters  \  but  took 
no  notice  of  the  award,  which  defendants  in  their  an- 
fwers  infifted  on :  And  that  the  caufe  was  heard  in  Trinity 
terra,  1686,  before  Lord  Chancellor  P«r/^r,  who  de- 
clared tbat^the  whole  matter  was  not  brought  fairly  be« 
fore  the  courts  and  that  he  would,  difinifs  the  bill ;  but  oa 
the  importunity  of  refpondents  council,  gave  leave  to  file 
a  fupplemental  bill,  which  was  accorcUngly  filed  in  Mi^ 
pbaelmasy  itf86}  and  ftated  the  award,  but  alleged  it 
was  obtained  corruptly:  .And  that  appellants  feveraUy 
anfwered  and  denied  the  truft,  and  infifted  the  award  waa 
fair,  aijtd  faid  ^hey  were  ready  and  willing  to  perform 
it :  And  (hewed  further,  that  Countefs  Ann  died  in 
Januetry^  1688  ;  ^d  that  Rofe  and  Rachael^  two  of  the 
daughters,  di^  without  iflue:  ^ad  that  refpoodent^ 
P2  Hanf 
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4*  '  s  Hans  Stephen/on^  married  ^nn^  the  third  daaghter,  znS 
tycz,  revived  the  caufe,  and  witnefles  were  examined  on'  both 
fides :  And  that  pending  the  eau(e,  appellants  fpedfi* 
caily  perforoied  the  award  by  a  partition^  of  the  efiate 
made,  to  which  refpondents  were  parties^  and  agreed  and 
accepted  of  one  fifth  part  of  the  jointure  lands  and 
leafehold  knds  for  lives,  according  to  the  fdd  partition^ 
and  their  lot  drawn,  and  ftill  held  and  enjoyed  theiame  t 
And  th«t  appellant,  Hans  HamiitM,  being  then^under 
age,  gave  fecority  to  perform  the  fame,  and  accordingly 
did  perform  when  he  came  of  age :  And  that  notwith- 
ftanding  all  this,  refpondents  afterwards  brought  the 
caufe  to  hearing ;  and  John  Methueny,  Efq,  Lord  Chan- 
cellor of  Ireland^  loth  February^  1 698,  decreed  the 
will  of  Earl  James  to  be  a  good  will,  and  fhat  refpon- 
dents fliould  have  and  recover  one  fall  fifth  port  of  all 
the  purchaies  made  by  Sir  Hans  and  appellant,  James 
Hamilton  :  And  as  to  the  award,  his  Lordihip  declared, 
he  did  not  think  himfelf  fo  fully  apprifed  of  the  matter 
as  to  confirm  it,  or  to  declare  it  corrupt  or  a  bar  to  plain- 
tilF^s  right,  but  left  the  parties  to  take  tiieir  remedies; 
thereon  r  And  appellants  fiiewed  furdier,  that  purftant 
to  the  Lord  Chancellor's  direAioas,  appellants,  in  Tri^ 
nity  term,  1699,  brought  a 'bill  againft  refpondents^ 
ftatihg  the  award;  arid  that  appellants  had  fpedfi* 
cally  performed  it  on  their  parts,  and  that  refpondents 
had  accepted  one  fifth  part  of  aU  the  lands,  fo  conveyed 
to  them  by.  appellants,  upon  an  equal  partitibn^  and 
prayed  a  fpecific  performance  of  the  award  from  re%oib« 
dents  on  their  parts  :  And  that  to  this  refpondents,  Ttb 
December y  1700,  pleaded  the  proceedings  and  decree  in 
the  former  caufes  ;  And  that  the  faid  Lord  Chancellor 
Methuen,  'j.4th  July^  1701,  aHowed  the  plea;  but  after** 
wnrds,  on  a  re-hearing,  his  Lord(hip  over-ruled  the  plea,. 
aad  ordered  it  to  ftd^  for  an  anfwer ;  and  that  tho* 
the  fiiit  was  ftill  depending,  and  numy  delays  ufed  by 
relpondents  thei^ein,  the  Lord  Chancellor,  in  December^ 
1701,  .ordered  appellants  forthwith  to  convey  a  fifth 
part  of  the  find  purchafes  to  the  refpondents,  and  fince 
ordered  the  rents  to  be  fequeftered  \  which  decree  and 
order  appellants  infiAed  ought  to  be  reverfed  as  erroneous, 
becaufe  none  of  the  pnrchafers  were  made,  or  intended  to 
be  made  in  truft  for  James,  of  Neiljbroik ;  neither  was 
there  atky  proof  in  the  caufe  of  any  fiich  trofi;  and 
becaufe  the  award  was  good  and  binding  on  James,  of 
Neil/brook,  and  he  had  acquieiced  in  it  daring  his  life,  and 

appellants. 
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appellants  had  fpecificallj  performed  the  fame  after  h's  ,-    - 
4each  to  refpoodeots,  who  had  ever  fiDce  enjoyed  benefit      1702. 
there*ander  ;   Aad  becaufe  do  order  for  fequeftriog  the  ** 
rents  and  profits  ought  to  hsFe  been  made  pending  the 
caafe :    And  becatde,  fuppoiing  the  will  of  Earl  James 
;^ood,  yet  appellants  contended^   that  no  greater  eilate 
pafled  thereby  to  the  five  uncles  fons,  than  for  their  lives  Henrv 
only,  andconfequently  therefpondent,  ^/7;y,  could  have  PoleZ 
l>eea  iotitled  to  nothing  thereby.  j.  sioane. 

The  refpoadents^  in  affirmance  of  the  dcerjcc  Aated, 
Aat  Earl  James*%  will  was  in  the  words  following  { 
'*  If  it  do  happen  that  my  ions  fiiould  deceafe  without 
^'  iflue,  or  heirs  of  their  bodies,  before  my  debts  paid, 
**  I  do  then  appoint  a>y  debts  to  be  firft  paid  j'^  and 
then  gives  20/.  a  year  to  the  fchool  of  Bangor,  and 
other  yearly  fums  to  qther  fchobis ;  **  and  the  remainder 
"  of  my  eftate  to  be  divided  in  five  equal  parts  amongd 
*<  ^he^ldeft  fons,  or  ifiue  male  of  mv  five  uncles,  as  the 
'^  lands  can  be  laid  out  in  moft  equal  and  juft  divifi- 
'<  ons  :"  And  that  he  died  foon  after :  And  th^t  his 
Conntefs,^/f»,  his  execntrix,  proved  the  will  \  TO^i  that 
her  ibn^  Earl  Henry^  after  he  came  of  age,  married  Aiic0 
Moore,  one  of  the  Earl  of  Drogbeda*s  daughter^  ;  and, 
in  1675,  died  without  ifiue,  before  Earl  James's  debts 
wer^  paid :  And  that  his  brother  Ham  died  long  be- 
fore without  iflue :  And  that  the  Countefs  Alice  iet  up 
a  title  to  the  whole  eftate,  under  ibme  will  or  dirpQiition 
^mzAe  by  Earl  Henry :  And  that  the  eldeft  f^ns  pf  the 
five  uncles,  at  the  time  ef  Earl  James^^  will,  were  James 
Hamilton,  of  Neil/brook,  ion  of  the  eldeft  uncle  ;  Archie. 
bald,  fon  of  the  fecond  \  Sir  Hans  of  the  third  \  James 
Hamilton,  of  Bangor,  (appellant)  of  the  fourrh  \  and 
Patrick  Hamilton,  of  the  fifth  uncle;  and  that 
thefe  five  met  foon  after  Earl  Henrf%  death,  at  Sir  Hans 
Hamilton's  houfe,  to  concert  what  methods  to  take, 
and  that  Sir  Hans  and  appellant,  James 9  perfuaded  the 
other  three,  that  Earl  Henry  had  lufiered  a  connnon  re- 
covery of  all  the  eftate,  (except  Countefs /i//?«*s  jointure, 
and  fi>me  old  freeholds,)  and  had  giv^n  all  away  to 
Countefs  Alice ;  but  yet  that  would  not  hurt  their  title 
onder  the  will :   And  that  he  had  good  advice,  that  it  ^ 

was  not  in  Earl  f/imry's  power  to  bar  their  eftates; 
And  that  it  was  thereupon  agreed  at  the  defire  of  Sir 
Hans,  that  appellant,  James,  (hould  be  their  agent,  and 
take  advice^  and  do  what  was  moft  for  their  advantage, 

be 
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he  taking  Sir  Han^  advice,  and  the  fuits  and.  proceed-" 
logs  to  be  at  the  joint  charge  of  the  five«  and  appellane 
was  to  be  allowed  lar.  a  day  for  hU  expences :  And 
that  the  bill  to  perpetuate  was  accordingly  filed ;  and 
that  Countefs  Alice  preferred  her  bill,  to  fet  ^fide  Earl 
Jameses  will:  And  |hat  Sir^ifo/w,  appellant  James ^ 
Archibald^  ^nd  Patrick^  anfwcred  jointly,  and  James,  of 
Neil/broot,  leparately,  as  (hewed  by  appellants :  And  that 
Sir  Hans  and  appellant  Jiww«,  24th  June,  1676,  wrote 
to  William  Hamilton^  at  Edinburgh,  James  of  Neilf' 
hodk*$  brother,  that  they  were  in  foit  for  the  Clanbrq/il 
eflate,  whereof  his  father's  family  was  to  have  an  equal 
ihare  \  but  that  his  brother  James  was  doubtful  to  pro- 
ceed^  and  defired  him  to  hade  over  to  fettle  matters, 
that  they  might  bring  it  to  a  happy  ifTue :  And  that 
William  wrote  back  to  them  his  fears  of  thdr  agredng 
for  themfelves^  and  perfuaded  his  brother  to  join  with 
them,  which  he  did :  And  that  thereupon  Countefs 
Alice  offered  James,  of  Neil/brook,  500/.  ^  year,  and 
above  lOOoA  to  pay  his  debts,  if  be  would  not  join 
them;  .which he  not  only  refufed,  but  alfo  perfuaded  his 
niece  jflog,  one  of  the  heirs  at  law,  to  break  an  agree* 
me^t,  made  by  her  hufband  with  the  Countefs.  for  her 
iptereft,  and  to  part  with  it  to  the  five :  And  that  there* 
upon  Sir  Hans  and  appellant  James,  entered  into  an 
agreement  with  the  heirs  at  law  tor  the  ule  of  the  five : 
And  that  there  were  feveral  crois  fuits,  whorein  all  the 
five  infifted  on  the  title  by  the  will :  And  that  pending 
thefe  fiiits,  Counefs  Alice  married  the  Lord  Sarg/ny, 
and  died  ia  1677,  having  previoufly  fettled  the  eftate 
as  fhewed  by  appellants,  but  with  a  remaindfsr  to  th9 
Countefs  of  Dalhoufy,  her  filler :  And  that  after  her 
death,  the  five  got  pofieffion  of  the  two  Manfioo 
Houfes,  and  procured  the  tenants  to  attorn,  and  agreed 
that  Sir  Hans  and  appellant  James  OxoxxXd  proiecute  their 
joint  affairs  as  formerly,  and  end  them  by  law  or  ac- 
commodation ;  and  that  each  (hould  advance  40/.  for  the 
future  expences ;  and  tha^t  William  Hamilton  advanced 
looL  on  his  brother  James  of  Neil/brook's  account; 
And  that  Sir  Hans  and  appellant  James  finding  the 
Moar/swere  endeavouring  to  win  Lord  Bargeny  to  their 
intereft,  they  on  the  other  hand  endeavoured  to  win  him 
over,  and  at  length  did  ib ;  and  that  Sir  Han^  wrote  twq 
feveral  Umrs,  dated  30th  January,  and  2d  February, 
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1677,  to  a  Mr.  Kennedy f  a  perfon  appointed  by  the  five,  t-    *      s 
to  affift  appellant  James ^  aod  one  to  James ^  of  NeilJ^      iiot. 
broojty  <hat  he  had  agreed  with  Lord  Bargeny,  and   va-  ^ 
lued  himfelf  and  his  intereft  thereupon  \  and  that  the 
Moore^s  intereft  was  much  weakened  thereby  •,  and  that 
things  were  like  to  be  brought  to  a  happy  ifTue :  And 
refpondents  (hewed  further,  that  Henry  Moore^  in  jp^- 
hruaryy  1677,  preferred  a  bill  againft  the  five  Hamiltons  ^ 
and  that  Sir  Hans  and  appellant  y^w^j",  8th  May,  1678, 
in  name  of  the  five  Hamiltons^  preferred  a  b'll  againft 
Henry  Moore  and  the  other  pretenders,  to  the  eiFeft  of 
their  former  bills  againft  Countefs  jtHce  :    And  that  Sir 
Hans  and  James^  of  Bangor^  only,  being  in  Dublin,  9th 
May^  1678,  anfwered  Henry  Moore^s  bill,  and  inliftfed 
on  the  title  by  the   will ;  and  that   the  five,  and  not 
Henry  Moore^  had  the  right  and  pofleiTion  ;  and  on  the 
day  following,    loth  May^     1^78,    purchafed    Henry 
Moore^%  intereft  for  2400/.  and  that  this  was  kept  a  ftr 
cret^  even  from  Mr.  Kennedy^  and  then   appointed  the 
other  three  to  meet  fuch  a  day,  at  Sir  Hans^s  houfc,  to 
receive  a  fatisfinftory  account  of  matters  %   but  before 
they  came.  Sir   Hans  and    James  had  gone  to  Lord 
Bargenfs^  and  had  then  a  formal  aifignment  of  Lord 
Bargenyh  intereft,  made  to  themfelves,  the  agreement 
previoufly  made  with  him,  was  for  all  the  five ;  and  on 
their  return,  told  the  three,  that  they  had  purchafed 
Henry  Moore  and  Lord  Bargenys  intereft  for  their  own 
tiie,  and  that  the  title  under  the  will  was  worth  nothing ; 
and  that  the  three  fhonld  have  no  part,  unlefs  they 
would  be  contented  with  their  (hares  of  Countefs  Ann*s 
jointure  lands,   ^d  old  freeholds ;  and  that  Arcbibatd 
and  Patrick  were  not  able  to  conteft  -,  and  ^$fter  ibme 
years  confented,  being  chiefly  induced  by  one  Bayly^ 
who  told  Patrick^  out  of  afFefted  kindnefs,  that  he  had 
a  deed  would  ddlroy  their  pretentions  under  the  will  \ 
and  that  he  had  got  500/*  and  lands  of  60L  value^  from 
Sir  Hans  and  appellant  James  \  and  j(^at  jlrcfnba/d  and 
Patrick  accordingly  fealed  articles  with  them ;  but  James, 
of  Neil/brook,  refufed  and  infifted  on  his  right  to  a  fifth 
of  the  whole,  and  was  'willing  to  pay  his  proportion  of 
thepurcha(e  nioneyi    And  in  May,   1680,   appellant 
James  told  him,  he  (hould  have  right  done  him  by  a 
reference;  and  that  they  two  thereupon  entered  into 
bonds,  to  refer  to  Creighton  and  HamiJ),  who  awarded; 
that  James,  of  Neil/brook,  (hould  do  to  Sir  Hans  and 
appellant  James  as  Jrchibald  hdd  dove ;  and  they  (Hould 
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i  ^  'i  do  to  him»  as  they  were  bound  to  do  toAnhibaldi  KxA 
1702.  that  JameSi  of  Neil/brook^  finding  hlmfelf  impoied  upn 
^  on,  and  greatly  injured  by  the  award,  never  prefl^d  the 
performance  of  it,  but  foon  after  became  very  fickly  v 
neither  did  Sir  Hans  or  appellant  James  ever  deiire  it 
to  be  performed,  but  declined  it ;  for  Sir  Hans  refufec}, 
unleft  he  got  the  Cafile  and  gardens  of  KilleUagh^  and 
500/«i»<r  annum  more  than  the  award  gave  him;  afid 
that  after  ^ir  Ham*%  death,  appellant  James  confefled, 
that  Sir  Hans  or  he  had  no  right  when  they  made  th<? 
the  agreement,  and  that  Chancery  might  relieve  them, 
but  was  confident  of  Jamts^  of  Neil/brook^  Arcbibal4 
and  Patrick* %  inability  to  force  them ;  and  declared  of- 
ten, that  the  three  had  neither  friends  nor  money,  and 
he  would  make  them  do  what  he  pleafed :  And  that 
Sir  Hans  died}  25th  February ^  1681,  and  left  appellant 
Hansy  his  grandfon  and  heir,  and  his  eftate  to  the 
gnardianlhip  of  appellant  James ;  bat  that  Sir  Robert 
Hamilton  (the  infant's  fatner)  ibon  aft^r  prevailed  oa 
appellant  James  ^  to  let  him  have  the  pofleffion  aiid  ma- 
nagement of  the  eftate  \  and  alTured  him  he  had  ^  great 
defign,  which  he  could  not  Qthetwife  accomplifli :  And 
that  Sir  Robert  and  appellant  James  afterwards  pur- 
cfaafed  the  Counted  of  Dalhoufy's  intereft  for  100/.  And 
that  refpondent  Ann^  the  daughter,  and  heir  of  James, 
of  Neiybrook,  30th  December^  1683,  preferred  a  bill  in 
Chancery  againft  appellants  and  Sir  Robert  Hamilton^ 
to  recover  a  fifth  part  of  th^  whole  eftate ;  and  that  they 
in  their  anfwers,  infifted  on.  the  purchafes  being  for 
themfelves,  and  not  in  truft  s  and  that  Earl  James  was 
son  compos  mentis  when  he  made  his  will  \  and  that  they 
psud  for  thdr  purchaies  above  4400A  And  prayed, 
that  if  refpondcnts  would  not  take  his  offer,  they  might 
be  barred  of  all  advantage  by  the  award,  and  left  to  their 
remedy  under  the  wUl,  &c.  And  that  oq  the  heanng» 
the  Court  decreed  refpondcnts  a  full  fifth  part  pf  the 
whole  eftate,  and  an  account  to  be  taken  of  the  mefne 
profits,  fubjeft  to  a  fifth  part  of  Earl  James ^  Earl  Hen- 
rjf  and  Countefs  Alice^s  debts,  and  of  the  purchafe  mp. 
ney :  And  idafmuch  as  the  award  was  never  executed, 
nor  fought  to  be  performed  by  either  party,  the  Court 
left  that  matter  opefi  to  each  party,  to  take  his  legal  re* 
inedy  $  and  that  appellants  fo  far  fubmitted  to  the  decree, 
as  to  proceed  in  the  accounts  b^ore  the  Mafter,  and  to 
demand,  and  get  allowances  for  Sir  Hans'^  expences  in 
making  the  purchafes  with  intereft|[^and  other  debts  and 
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iScmands  i  90d  that  the  Mafter  made  his  report,  and  apr  4  'i ,"      » 
pellant  had  taken  exceptions ;  and  in  order  to  keep  ref-      (70:^. 
pondents  out  of  poflfefllooi  and  a  fifth  part  of  the  money  "■■  »   '* 
reported,  had  appealed  from  the  decree,  which  refpon- 
dents  infifted  was  not  erroneous  as  alleged ;  and  that  i( 
ought  to  be  afErmed,  becaufe,  Sir  if  j/?x  and  appellant 
James^  bad  by  writing,  owned  that  James,  of  Neilf-' 
brook^  was  to  have  a  fifth  part  of  the  euate,   and  moved 
hU  friends  to  perfuade  him  to  join  in  a  fuit  for  the  fame^ 
and  promifed  m  writing  to  make  ho  feparate  agreement 
for  themieives-;  and  that  they  had  accepted  the  truft, 
add  received  money  to  take  advice  on  the  titk  of  the 
five }  and  that  they  profecuted  the  fuit  during  Countefs 
Alicia  life,   and  after,  her  death  joined  with  the  three 
in  taking  pofleflion  of  the  two  manfion  houfes,  and  in 
receiving    attornments;  and    ha(j[   fworn  in    their  an- 
fwers,  that  the  title  of  the  five  by  will  was  good,  and 
that  pofTeifion  had  run  many  years  under  it ;  and  after 
the  decree  made,  charged  refpondents  with  a. proportion 
of  all  purchaie  money,  and  expences  in  making  the  pur- 
chafes:    And  xefpondents  infifted,    the  alleged  award 
<x>uld  conclude  nothing,  becauf&  the  decree  declared  It 
neither  good  nor  bad ;  and  that  appellants  had  brought 
a  bill  to  have  it  performed,  and  that  fuit  was  yet  depend- 
ing ;  and  that  the  rents  were  jufily  fequeftered,  becaufe 
refpondents  right  to  the  lands  were  upon  a  full  hearing 
decreed  for,  and  fufficient  time  allowed  appellants   to 
dear  their  accounts  }  and  that  it  appeared  by  the  pro- 
ceedings, that  they  were  fully  paid  before  the  decree 
all  that  they  could  charge .  againft  refpondents :    And 
whereas    appellants    objefled,    that*  the    decree    was 
founded  on  the  validity  of  the  will,  without  a  trial   at 
law  firft  had,  and  that  at  beft  an  eftate  for  life  only 
was  given  to  the  five  uncles  fons :   The  refpondents  an- 
fwered,  that  the  decree  and  orders  were  founded  not 
only  upon  the  validity  of  Earl  James's  will,  but  alio 
upon  the  truft  ;  and  that  there  was  not  any  necefTuy  for 
a  trial  at  law,  becaufe  it  was  fiilly  proved  by  witnefles  of 
unqueftionable  credit,  that  Earl  James  gave  orders  for 
drawing  it,  and  approved  of   it  when  read   to  him ; 
and  when  he  fat  up  to  fign  it  perceived  a  blot  in  it,  and 
ordered  it  to  be  written  over  again  ;  and  when  that  was 
done,  and  it  again  read  to  him,  be  in  prelence  of  many 
perfbns  of  integrity  and  chara^er,  called  for  pen  and 
ink,  and   figned,  fealed,    and   delivered  it  to  his  lady  ' 
as  h^s  a6b  and  deed  \  and  that  he  was  perfectly  in  his 
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ktSei,  and  never  raved^  nor  ipoke  incoherently  during  bU 
iicknefs}  and  that  Sir  Hans  and  appellant  Jaffi^x  had 
themfelves  fworn  it  a  good  will,  and  duly  perfeQedj 
both  before  and  after  their  parchafe ;  as  did  Earl  Henry, 
under  whom  appellants  derived  ^  and  that  Sir  Hans  had 
by  his  letter  owned*  that  one  of  the  witnelTes  agaidft 
the  will  fwore  ignorantly,  and  the  other  over-reached 
himfelf ;  and  that  indireft  means  and  bribery  had  been 
uied*  to  caufe  witnefles  to  fwear  agiunft  the  will ;  and 
that  the  will  gave  an  eftate  in  fee*  mafinuch  as  it  be* 
queathed  the  remainder  of  the  eftate. 

Die  Jovis^  1 6®  Aprilis^  1702.  After  hearing  coud« 
cU  on  this  appeal,  it  was  adjudged,  thkt  the  order 
of  the  24th  July^  1 701,  fhould  be  reverfed,  and  the 
decree  made  the  loth  February^  1698,  and  the  fubfe- 
quent  orders  made  in  that  caufe  be  fet  afide,  and  the 
cauCb  fent  back  into  the  Chancery,  in  Ireland,  to  the 
intent  that  both  caufes  might  be  brought  to  a  hearing 
together  upon  the  whole  matter  \  and  that  appellants 
Ihould  procure  the  caufe  in  which  they  were  plaintiffs^ 
to  be  brought  on  to  be  heard  as  fbon  as  might  be  by 
the  courfe  of  the  Court  \  and  in  cafe  of  the  death  of 
any  of  the  parties,  appellants  to  rerive  without  delay. 
Lords  Journ.  voL  xvii.   p.    loo. 
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i^icbolas  TroHj  E(q.         -        •       Appellant* 

Reigneir  h  Cle,  Jphn  H^nry  Mny^  1 

]kin^   John  Giltis,  and  Jeremy  r    Refpondents. 
Vatide^rvfuer^  J         ^ 

TH  E  appellant  ftatcd  that  the  rcfpopdents,    ad  q^^ 
June 9  1699,   caUiibited  their   bill    in    Chancery  ^^' 

againft  appellant,  and  thereby  charged,  that  in    16^4^ 
the  jQiip  Gertruyjlf  iprung  a  leak  near  the  Idand^  of 
Providettce^  where  appellant  was  governor;  and  that* 
appellant^  on  a  fignai  of  diftrefs,  fent  out  boats  with 
men^  on   pretence  of  aflifting  her;  but  that  inllead  of 
flopping  the  leak,  and  bringing  her  into  harbour,  they 
plundered  her  cargo  to  the  value  of  thirty  thoufand 
pounds,  and  brought  all  to  appellant ;  but  that  appellant 
had  in  his  anfwer,  filed  ^ih.OSlober^  1699,  denied  the 
whole  bill  i  and  ihewed,  that  about  the  time  alleged^ 
three  boats  full  of  men  had  come  to  Providence^  and 
faid  they  were  the  crew  of  a  Dutch  (hip,  which  had 
been  caft  away  in  the  night  time,  about  fifty  leagues  off 
in  the  open  fea,  ieventeen  days  before:   That  after 
feventeen  days  failing  in  their  boats,  Providena  was  the 
firft  land  they  faw ;  and  that  they  had  come  thither 
to  lave  theif  lives,  and  for  provifions,  for  which  they 
vould  pay  ready  money,  &c.  and  that  they  then  fur- 
rendered  their  arms,  being  ten  fuflls,  and  ieventeen  pif> 
tols ;  and  at  their  departure  paid  for  their  provifions, 
feme  fifty  pieces  of  eight  a-man,  fome  forty,  fome  twenty, 
and  others  ten,  anjiQunting  in  all  to  about  three  hundted 
and  fifty  pounds.  And  appellant  (hewed,  that  all  the  ref- 
pondents own  witnelTes,  had  proved  that  the  (hip  was  loft 
in  the  channel   of  Bahama,  fifty  leagues  from  Pravh 
dence,  leventy  men,  bcfides  (pme  Spanijb  paflengers  be- 
ing on  board ;  and  that  fixty-four  of  them,  in  three 
boats,  after  feventeen  days  fail,  h^d  arrived  at  Provi* 
denciy  and  were  carried   before  the  governor,  who  orr. 
dered  them  meat  and  drink,  ^nd  ordered  a  (loop,  with 
one  of  the  refpondent's  boats,  to  be  fitted  out  to  find 
out  where  the  (hip  or  wreck  was  j  and  that  refpondents 
pretended  that  nope  of  the  (hip's  crew  were  permitted, 
^r  ordered  to  go,  fave  one  Frenchman^  yet  none  of  them 
&id  they  were  denied  or  hindered ;  but  that  on  the  con- 
trary, 
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traryi  appellant  a(ked  two  more^  and  they  refafed,  as  be- 
ing too  weak  to  go  on  fo  dangerous  a  voyage ;  and  that» 
t)io'  refpoaduus  witoeiTes  had  (aid,  that  at  the  retom  o^ 
the  boats  they  faw  feveral  goods  landed,  which  were 
faved  out  of  their  diips^  yet'  that  none  of  them  faid,  the 
captain,  lieutenant,  or  any  of  the  (hip's  crew  fven 
.claimed,  or  demanded  any  of  them  i  neither  did  they 
fay  to  whofe  hands  thofe  goods,  or  any  other  brought 
in  by  the  floop  or  boat  which  had  been  fent  out  to  look 
for  wrecks,  had  come  ;  and  that  though  the  Prenthtnan 
confefled,  they  had  faved  thirty-three  thoufand  pieces 
of  eight  \  yet  he  did  not  lay,  out  of  which  wreck  thofe 
goods  had  been  faved :  And  tho*  thefe  wltneflTes  fay, 
that  they  faw  near  twenty  men  come  out  of  appellant^s 
houfe  with  pieces  of  eight  in  their  hats,  and  appellant's 
face  and  hands  black,  as  if  with  telling  money  \  and 
that  they  might  have  had  their  arms  again,  for  twelve 
pieces  of  eight  a  gun ;  aind  that  thefe  doings  of  appel- 
lant, were  to  the  damage  of  the  fhip  owners  about  twelve 
thoufand  pounds  ;  and  that  at  low  water  the  cargo 
And  tackle  of  the  (hip  inight  have  been  faved :  Yet  ap- 
pellant (hewed,  th^t  his  witnefles  bad  proved  that  the 
crew  had  declared,  they  had  run  the  (hip  on  a  rock, 
fifty  leagues  diftant  from  Providence^  and  left  her  to 
fave  their  lives ;  and  that  they  had  brought  with  them 
much  gold  andiilver,  and  had  faved  150A  or  206/.  a 
man,  which  amounted  to  about  12,000/.  and  that  they 
had  left  feveral  men  on  board ;  and  that  others  of  their 
men  had  gone  off  into  other  boats,  with  a  great  quan- 
tity of  money :  And  that  appellant's  witnefTes  proved 
further,  it  had  been  before,  and  fince  this  wreck,  a  con- 
ftant  piraftice  to  fi(h  for  wrecks  about  the  Bahama  iflands, 
and  to  give  the  men  that  go  on  that  (ervice  no  wages, 
fave  (hares  of  what  they  got ;  and  that  thefe  very  wit- 
nelTes  had  gone  to  fi(h  for  wrecks,  while  this  (hip's  crew 
were  at  Providence  \  and  that  all  that  was  got  from  all 
the  wrecks  in  general,  was  divided  into-  between  thirty 
^d  forty  (hares,  according  to  the  number  of  men  every 
inhabitant  fent  \  and  that  appellant  bad  fent  but  two 
men,  and  had  but  two  (hares  \  that  the  witne(res  never 
faw,  heard,  or  knew  he  received,  or  was  entitled  to 
any  more;  and  had  proved,  that  nothing  had  been 
found  above  water,  bat  that  the  divers  declared,  there 
were  five  wrecks;  that  the  witneiTes  faw  them  dive, 
and  bring  up  all  that  ^as  gotten  from  under  water ;  and 
thzt  one  Airabam  Mar/b  had,  according  to  the  ufual 

conftant 
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into  his  cuftody,  and  divided  all  that  was  gotten  in  that     ^loz, 
adventure  ;  and  that  all  that  was  gotten,  was  taken  up  ^'"■"  «  '■■ 
about  five  leagnes  from  the  place  where  the  Gertrujdi 
was  loft,  and  that  was  above  fifty  leagues  from  Provi^ 
dence\   and    that    other  floops^    in    which    appellant 
was  no  way  concerned^  were  flfhing  near  the  place  for 
wrecks   at  the  fame  time :     And  that  he    was   not^ 
withftanding  decreed  to  accoutit  for  the  whole  cargo> 
and  lading  of  the  (hip,  at  the  time  (he  was  caft  away,  ' 
and  to  be  allowed  only  what  he  could  prove  to  be  em- 
bezzled by  the  feamen  on  board,  and  to  pay  what  ap-^ 
peared  due  on  fuch  account  with  cofts ;  and  that  thi$ 
decree  was  erroneous,  and  od.<;ht  to  be  revcrfed  5  and 
that  appellant  ought  not  to  account  for  the  whole,  or 
any  part  of  the  cargo,  unlefs  he  had  infured  it,  or  it  had 
come  to  his  hands  ok*  uie,   neither  of  which  he  contend- 
ed Was  proved ;  but  that  the  (hip  was  loft  fifty  leagues 
from  Prtmdencif   feventeen  days  before  appdlsnt  ever 
heard  of  her }  and  part  of  the  crew,  who  were  left  on 
board,  might  have  embezzled  the  cargo^  or  it  might 
have  been  k>ft  in  the  fea,  and  never  recovered,  or  taken 
up  by  other  veflels  pafliog  by }  and  that  the  fixty-four 
men  who  came  to  Providittce,  had  (hared  twelve  thou- 
fand  pouads  among  themfelves ;  and  that  appellant  was 
mierefted  two  (hares  only^  out  of  between  thirty  and 
forty ;  and  that  all  was  dived  for  under  water ;  and 
that  the  goods  alleged  to  be  part  of  this  (hip's  cargo, 
were  not  fwom  to  by  any  marks,  nor  by  thofe  prefent 
at  the  diving  or  ufe :  And  appellant  obferved,  that  the 
refpondents  witnelfes  had  fworn  as  to  hearfay  in  Engltfb^ 
tho'  they   did  not  underftand  that  language ;  and  had 
fworn  pofitlvely  to  a  negative,  viz.  that  not  one  man 
was  pa:*mitted  or  ordered,  &c.  and  that  a  certain  perfon 
was  at  the  wreck,  tbo' they  were  not  themfelves  there ; 
and  that  appellant  had  proved  that  there  were  feveral 
wrecks,  and  other  ve(rels  fiftiing,   and  that  what  was 
dived  for  was  five  leagues  off  the  place,  where  the  crew 
declared  the  Gertruydt  had  been  loft ;  and  that  it  was 
cuftomary  to  fi(h  for  wrecks,  and  that  what  was  reco* 
vered,   dter    lying  at  the    bottom  of  the  fea  above 
a  month,  was  m  common  to  the  finders,  like  other  loft 
and  derelict  goods :  And  appellant  compl^ned  it  was  fe- 
Tereto  compel  him  to  account  for  all  the  cargo,  unlefs  after 
iqmany  years  he  could  findbutfo  many  foreigners difperfed 
all  over  the  world,  and  theo  perfuade  them  to  declare  what 
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!■  "  I  s  they  embexzledy  and  {o  accufe  themfelves ;  zai  mGSeip 
1702.    that  there  were  no  proofs  to  warrant  the  decree:  And 

^  ^\  11  ^  appellant  obferved  further,  that  the  channd  of  the  Baba* 
ma,  in  utmirica,  where  the  ihip  was  caft  away,  was  9lb 
called  the  Gulf  of  Florida^  a^  place  very  dangerous  for 
{hipping,  (haying  a  very  impetuous  current)  and  where 
many  wrecks  happen ;  and  that  it  was  as  como^on  for 
the  peofrfe  of  the  Bank  of  Bahama^  adjoining  to  this 
channel,  to  iend  (loops  to  fi(h  for  wrecks,  as  to  fend  to 
Newfoundland  to  catch  fifli )  and  that  this  was  the  phce 
where  Sir  JVilliam  Pbipps  had  fome  years  ago  received 
that  great  quantity  of  diver,  wherein  the  late  Duke  of 

J.  Shaw.    Albemarle  a^d  others  were  concerned* 

The  refpondents  00  the  other  hand  ftated,  that  they 
were  merchants  of  Hollands  and  proprietors  of  the  (hip. 
Lady  Gertruydt,  which  (hip -was  by  them  fitted  out 
with  divers  rich  g^ods  and  merchandizes  for  the  Spani/i 
trade,  and  manned  with  a  captain  and  about  eighty  fea* 
men,  {(he  qirryiog  above  thirty  guns)  and  had  the  late 
King'^  commUSon,  as  Stadtbolder  of  Holland,  to  (hew, 
if  oeceflary,  and  that  they  were  fubjeAs  of  that  na« 
tioB«  And  that,  m  January  1694,  the  ihipfidiled  with 
her  cargo  and  lading  out  of  the  TepsM,  for  the  ^i»^ 
W^^Indiis  \  and  after  ibme  tiBie  arrived  there,  anddit 
poied  of  the  greateft  part  of  her  cargo  and  lading  for 
pieces  of  eight }  and  on  her  return  back  for  Amfierdamf 
on  Palm^Sunday,  1695,  on  the  banks,  in  the  channel  of 
Bahama^  funk  about  fix  feet  below  water,  having  then 
on  board  thirty  thoufand  pieces  of  eight,  barrelled  up 
in  (ix  ca(ks,  he(ides  feveral  barrels  of  filver  and  gold, 
^  and  other  rich  goods  and  merchandizes,  all  which  were 
recoverable;  and  that  the  feamen  were  forced  to  be- 
take themfelves  to  their  long  boat,  and  another  (mall 
boat  they  had  fitted  up,  and  were  in  diftrefs  upon  the 
feas  for  feventeen  days,  having  nothing  all  that  time  to 
fubftft  OB  but  a  bUcuit  and  a  half,  divided  to  each  man  ' 
when  they  left  the  (hip,  be(ides  a  few  cackles  and  other 
fmall  fi(h,  which  they  got  as  they  were  caft  on  the  rocks 
and  reifes,  and  that  they  were  at  laft  driven  upon  the 
ifland  of  Providence^  of  which  the  appellant  was  then  go- 
'Ternor ;  to  whom  they  applied,  and  ^wed  their  comimf- 
lion,  and  acquainted  Um  who  they  were,  and  from 
whence  they  came,  and  whither  bound,  and  cave  htm 
an  account  of  the  mifery  they  had  fiiffifred,  and  the  lofi 
they  had  fuftained,  and  defired  him  to  affifi  them  widi 

a  (hip 
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a  ihip  or  boatSi  to  recover  the  treafure,  and  the  reft  of 
the  lading  that  wad  then  on  board  the  Qnp\  and  that 
appellant,  after  a  ftriQ  examination  of  the  captain  and 
ieamen,  produced  to  them  a  map  of  Americaf  that  they 
might  thereby  g^ve  him  the  more  exa£t  information  of 
the  place  where  the  (hip  funk ;  and  that  as  foon  as  bis 
had  come  to  a  perfect  knowledge  thereof,  he  made  a 
fhew  as  if  he  would  affift  them  in  recovering  the  cargo 
and  lading}  but  indead  of  doing  fo,  confined  the  maf- 
ter  and  feamen,  and  in  the  mean  time  fitted  out  a  (loop, 
and  the  refpondent's  (hip's  boats  with  his  own  men,  and 
fent  them  with  one  Daniel  Hardwn  (who  had  been  in 
the  {hip  when  (he  funk,)  as  their  pilot,  to  (hew  them 
wher^  faid  (hip  was  \  ^nd  that  they  arrived  at  the  place, 
and  recovered  and  po(re(red  thcmrelves  of  the  cargo  and 
lading,  and  carried  them  to  Providence  to  appellant: 
And  that  refpondents  upon  difcovering  all  thefe  proceed* 
injgs,  exhibited  their  bill  againft  appellant  for  relief ;  and 
appellant  anfwered,  and  witnefles  were  examined  on 
both  fides,  and  the  cauie  heard  a7th  Jum^  1701  ;  and 
refpondents  having  proved  their  cafe,  the  decree  ap- 
pealed from  was  pronounced,  which  decree  refpon- 
dents infifted  was  juft  and  realbnabk,  and  ought  not  to  Henry 
be  reverJed.  Poley* 

Die  Jovis,  19^  November 9  170a.  After  hearing 
council  upon  this  petition  and  appeal,  it  was  ad- 
judged by  the  Lords  to  be  dtfmifled,  and  the  decree 
appealed  from  affirmed.  Lords  Journ.vol.  xvit.  p.  i68. 

Note  ,  Prec.  Ch.  230.  It  appears  that  a  ne  ekeat 
jRrg'/;^  had  been  awarded  againft  defendant,  to  which  he 
had  given  bail  (  and  that  on  the  hearing  of  the  caufe, 
19,000/.  had  been  decreed  againft  him^  and  that  he 
was  committed  for  non-payment. 


John 
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1702, ' 

fobn  Sbarpe^  *  *  AppcHant/ 

Daniel  Thomas  ^TiA  Benjamin  iVbitty^  Refpondcntai* 

Cafe  46.  ry^  H  E  appellants  ftated,  that  WiiliomTq/ker^  aii<f 
A  Jtfnab  Lewis 9  deccaftd,  wete  poffefled  by  virtue  oi 
f^veral  kafefc  of  two  feveral  meflliages  oh  Towerriills 
and  that  in  16839  Ta/ker  mortgaged  his  leaTe  and  hdufe 
'  to  appellant  for  550A  and  Lewis  mortgaged  his  leafe 
and  houfe  to^ppeilant  for  100/.  by  diAifn^  deeds ;  and 
th^Tt  appellant  afterwards,  in  Septemier^  16S39  borrowed 
200/.  frpsD  Eliziabeth  Thomas y  and  affigned  over  thefe 
mortgages  as  fecurityy  aad  gave  bond  400/.  penalty  for 
performance  of  covenants ;  and  that  this  2oo/«  was  lent 
by  the  brokerage  of  refpondent  White^  whom  Mrs. 
Thomas  employed  to  receive  and  put  out  money  for  her  ^ 
and  that  White  had  called  upon  Ta/ker  and  Lewis  for 
ihe. principal  money  and  intereft^  and  from  time  to  time 
received  feveral  fums  f/om  tbemv  and  that  ^pellant 
never  wa^  caUed  upon  either  for  prmcipfil  or  ijitereft  for 
fourteen  years  together ;  and  that  after  Mrs.  Thomas' %i 
death,  in  1697,  refpondent  Daniel  Thomas,  her  execn* 
to^,  brought  an  aftioa  againft  appellant  on.  the  l>OHd  to 
perform  coveaants ;  sfod  appellant  believing  the  whole 
money  paid  to  Mrs.  Thomas  by  Ta/ker  and  Lewis,  ex- 
hibited his  \yAl  in  Chancery,  to  dtfi^Qver  their  payments 
to  her  or  White  i  And  that  refpondents  had  put  in  fe^ 
vera!  anfwers,  and  respondent  Ti&om^/.anneKed  aa  zqm 
count  to  his  anfwer,  of  what  he  computed  to  be  due 
for  principal  and  intereA ;  and  ftated  that  respondeat 
White  had  received  37/.  in  full  of  ail  interefl,  for  the 
20o/.  borrowed  by  appellant  to  6th  O^ff^^r^  1686;  and 
that  White  had  further  received  from  Ta/ker  50/.  and 
from  Lewis  3;/«  in  p^t  of  appellant's  mortgage  $  and 
that  refpondent  White  had  b^  his  anfwer  confefled,  he 
received  from  Tajker  and  Lewis,  towards  fatisfadlion  of 
appellant's  mortgage,  about  140/.  viz.  about  50/.  from 
Ta/ker,  and  about  90/.  from  Leni^is  %  but  faid  he  had 
paid  Mrs.  Thomas  ovAy  laa/.  of  that  money,  and  had 
retained  the  reft  towards  iatisfaAion  of  other  monies 
due  to  him  from  appellant,  upon  a  bond  of  aoo/.  taken 
in  the  name  of  one  John  Ingle,  in  truA  for  refpondent 
White :   And  that  the  caufe  came  to  be  heard  before 

luord 


tdri Chsinc&lot  Spiner/^  ^i&OBoheri  1698,   vrfio  dc 
oreed,  dijit  refpdttdents  fiiouM  account  With  appellant 
before  Mrfftef  Kntj^  fpr  'w^hat  they  had  received  from 
TqflkerMA  LeiifiSy  od  a^^eouQt  of  appellant's  mortgage  1 
and  that  the  paynients^  taWhiti  fhc^tdd  be  a  good  pay- 
ment to  Thomas  $  and  bdth  of  them  to'  be  examined  up* 
on  interrogatories  in  aid  of  the  account^  and  to  pro- 
duce their  books  before  the  Mafftef ,  who  was  to  re- 
port fpeciaUy  any  difficulty  rn  taking  the  account ;  and 
.  reierved  cofts  till'  the  report  returned  t   And  appellant 
ftated,  that  Whiti  had  been  ferved  with  many  fum<> 
monfes  and  orders  before  he  would  produce  bis  books  ;> 
and  that  two  orders  wer&  made  for  his  cotumitment^ 
unlefs  he  were  examined  by  a  limitted  time;  and  upon  his 
examination  before  the  Mafter,  in  Aprils  2<$99>  he  di& 
dofed  that  he  had  received  of  Tq/ker  70/.  befides  th^ 
50/.  mentioned  in  his  an'fwer,  but  pretended  that  he  had 
lent  Tq/ter  200/.  more  of  his  u0de  John  Wbitii  moM 
ney,  and  that  he  had  paid  Mrs.  Thomas  37/.  for  in- 
tereft  money,  before  he  had  received  any  from  Tqfl^eir 
or  Lenvis ;  and  that  he  would  apply  37/.  of  the  poZ/re* 
cdved  of  Lewis,  to  reimburie  himfelf  that  37/;  and  that 
he  intended  to  apply  the  70A  received  from  Tqftir^ 
fome  part  towards  the  difcharge  of  his  own  debt  in  Jn^ 
gff'%  name,  and  the  reft  towards  the  difcharge  of  Johft 
ITkiU's  debt  I  and  that  JTbite  did  not  pretend  by  h\i 
examinatiOQ  that  he  had  applied  the  70A  ner  ^tn  dill 
cover  that  he  had  received  il  trlt   this    examination, 
though  be  had  received  it  thirteen  years  before  t  nor  did 
he  take  the  leaft  notice  of  any  debt  at  all  due  to  Join 
White  in  his  anfwer  to  the  bill  1  liekher  was  there  any 
proof  of  any  foch  debt  in  the  caufe ;  nor  did  White  by 
his  anlwer  infift  to  retain  more  than  i9L  of  the  money 
in  his  hands^  towards  fatisfadlion  of  the  debt  pretended 
to  be  due  to  him  from  appellant :  And  appellant  infifted^ 
that  fuch  alleged  appticatiou  of  the  70/*  could  not  be 
Juft}  for  if  Tq/ker  paid  it  him,  towards  fattsfa^ion  of 
appellant's  mortgage,  then  he  ought  not  to  apply  any 
part  of  it  towards  fatisfaftion  of    John  Whitens  mort* 
gage  y  and  if  it  was  paid  towards  difcharge  of  John 
i^^iVs  mortgage,  then  he  ought  not  to  apply  any  part 
of  it  tbwards  the  difcharge  of  his,  relpondent   Whit/s 
debt  due  from  appeUacU^  .And  totber  ftated,  that  the 
Mafter,  aift  Mareh,  16991    mado^  his    report,    and 
charged  refpondent  Thomas  vdth  the  37/.   received  by 
refpondent  WhiU(  for  intereil  money,  with  the  90/.  re- 
Q  ceived 


eeited  by  White  iProm  Leivit,  and  the  50A '  reeetVod  bjT 
htn  fr<»n  Tajker\  and  the  MaAer  gave  jtbis  reafoiit  t^ 
becaufd  ^^'^  by  his  aofwer  confe^ed,  that  thdTe  two 
fums  were  received  by  virttte  of  the  appellant's  tsort- 
sagej  and  reported  the  matter  of  the  70/.  recteiv^d 
from  Tqflser  fpecially,  as  it  appeared  upon  Whitens  eiL-* 
amifiation  c  And  that  r^fpondeot  Thomas  took  e&cepti^ 
onstothls  report,  which  were  argued  i(Rh  Du^mlur^ 
1700,  fefore  the  Lord  Keeper*,,  who  declared, .  tba^  cef- 
pondent  Thotnas  ought  not  to  be  charged  both  with  the 
poA  received  from  ZriTWfV,  and  the  37/,  received  from 
WhUtf  for  that  White  had  deducted  (as  he  m^^)  the 
37/.  out  of  the  90/.  and  therefore  bis  Lordfliip  charged 
refpoodeot  Thomas  only  with  the  90/.  and  as  ^o  the 
""70/.  rcceii'ed  by  refpoodent  White  from  Ta/her^  belidcs 
the  50/.  which  Thomas  had  brought  to  aiccount  as  re* 
ecived,  his  Lordfhip  declared  that  it  ought  not  to  be 
applied  to  the  accomit  o£  the  re(ponde&t  Thomases  mort- 
gage, but  did  not  give  any  direAions  bow  it  fliould  be 
applied,  and  ordered  the  Mafter  to.  take  the  acconot  as 
tO;princkpal  and  intereft,  according  to  thoie  dina£^kis^ 
and  to  tax  Thtmas  his  cofts :  And  that  appell^mt,  oA 
Augufii  1 701,  procured  this  matter  to  be  re-heard, 
when  4he  former  ofder  was  afBrmed  \  and  appeUant  ia^ 
fiftfcd,  that  according  to  this  order,  refpondent  Thomas 
was  difcharged  of  the  37/.  which  he  :had;chargcd  \Bm^ 
felf  with,  and  given  appellant  credit  for  in  ^his  aefwer  ^ 
and  that  White  was  allowed  to  deduct  iit  out  of  the 
9oi.  altbaiigb  by  bis  anfwer  he  initfied  to  "ceuulb  4^y 
18/.  of  it  to  his  own  ufe^  and  that  as  to  the-  70/. 
refpondent  Whke  h&i  liberty  to  keep  it,  and  appiy  h  a» 
he  pleafed ;  whereas,  in  jufticcj  it  ought  to.  be  ap- 
plied towards  difchange  of  appellant's  mortgage;  and 
thu, White  had  don^  onjnftly  in  doncealing  it  for. 
thirteoi  years  together,  aod  in  not  having  dt&overed  • 
h  by.  his  anfwer,  nor  until  be  was  driven  to  pro- 
duce his  books  before  the  Mafter,  and  then  con* 
fefled  it  to  be  in  his  hands,  not  aj5plied  to  one  p^rfon  or^ 
another : ,  And  ap!pe}lant  fbewed,  that  it  was  more- 
over proved  in  the  caufe,  that  upon  difcourfe  between 
appeljatit  and  refpondent  Whitey  about  the  debt  due 
from  Tq/ker  to  appellant,  Whii»  confeflfed  that  4e 
had  rcauied  Tajier  to  -be  fc;veral  Jtim«s  arrefttd,  and 
hadrecdved  feveral  fums  of  money  of  him,  which  impji- 
cd' that  ^luch  arteft.  was . for:  ,apprfJant's  debt  5  and  in- 
fifted  that  .the.  moi\ey  i^patd.eby  Tqfiter^  o^ht  to  be 
I  '.  ^  ^  applied 
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applied  towards  difch^rgc  of  the  debt  he  was  fo  ar-  /■'■*   -^ 
reAed  for :    And  iafifted  further,   that  the  refpondent     *7o^* 
Tbamas  ought  to  be  charged  as  well  with  the  37/.  he  * 
confefled  to  have  received  for  iDtereft  money^  as  with 
the  50/.  aad  70/.  received  from  Tajkery   and  the  90A 
from  Le'wis  ;  or,  at  all  events,  if  Whitt  b^  allowed  to 
retain  37/.  which   he   pretended  to  have  paid  Thomas 
for  ifitereil  money  Before  he  received  it,  he  (hould  re- 
tain it  put  of  the  70/.  he  had  flill  in  his  hands^  and 
anfwer  the  overplus  of  the  70/.  to  Thomas^  towards*  the 
difcharge  of  his  mortgage  ;  and  that'the  colls  flio^ld  be 
kid  upon  WbHe^  who  had  been  the  chief  occaTioa  of  p^\y^\  Yi^x^ 
them.  ..tiebery. 

The  refpondent  Thomas  on  his  part  alleged,  thiit 
there  appeared  e^Uraordinary  fhifting  and  vexation  oa 
appellants  part,  to  Jceep  him  out  of  a  juft  debt :  And 
uated,  that  before  appellant's  ailignment  to  Eiizahti 
Tbomasy  John  U^bite  had  lent  Tq/ker  aooA  OQ  ft 
mortgage^  and  that  Binjamin  fVhite  was  tiufted  as  ft 
fcrivener  by  all  parties^  and  procured  the  money,  tad 
made  all  the  fecurities,  ^nd  had,  as  ufual  amongft 
fcriveners,  paid  Elitabetb  Thomas  37A  of  his  own  mo* 
Hey  for  intereft;  and  that  Lewis  had  paid  90A  aod 
To/ker  120A  to  Benjamin  White ,  without  mentiofudg 
On  what,  or  whofe  particular  acccountj  and  that  re£> 
pondent  Thomas  had  fued  appellant  on  his  bond,  afid 
obtained  judgment ;  and  appellant  had  filed  his  bijl, 
to  be  relieved  againfl  that  judgment,  od  pret^tfce 
that  the  dtbt  dtie  to  Mrs.  Thomas^  or  the  greater 
part  of  it,  had  been  paid  either  to  her  or  to  Benjamin 
White,  her  fcrivener,  although  White  never  paid  over 
the  money  to  her :  and  that  npon  the  account  before 
the  Mafter,  the  only  doubt  infifted  on  by  appellant 
was  how  Benjamin  White  had  applied  the  feveral 
fums  of  90/.  and  1 20/.  among  the  creditors ;  And 
that  had  it  appeared  upon  Benjamin  Whit^%  examinatiofi, 
^ho  had  been  examined  as  a  witnefs  at  appellant*s 
inftance,  that  he  applied  37/.  part  of  the  90/.  re- 
ceived from  Lewis,  to  reimburfc  himfelf  the  37/.  fo 
advanced  to  Mrs.  Thomas  \  and  that  he  received  the 
tefidue  of /the  faid  90/,  as  on  her  account}  and  that 
he  applied  only  50/.  part  of  the  120/.  received  from 
Ttifker  to  the  ufe  of  Mrs.  Thomas^  and  the  remain*. 
*ng  70/.  to  the  ufe  of  John   White,  another   creditor 

of  Tajker\ : .  And  that  it  was  finally  decreed,  that 
0^2  reipondent 


228  Ca(e0  in  ipatliament, 

<  I  ^  '  >  refpondent  Thomas  Ihould  recover  againft  a{>pcllant 
1702.    th«  refiduc  of  what  was   due    for    principal,  interefi, 

V  ii'  ,1  i.»and  cofts,  amounting  to  338/.  18/.  8rf.  And  refpon- 
dent (hewed,  that  appellant  Sharpens  defence  in  the 
Caufe  had  been  vexatious  and  troablefome ;  for  that  after 
the  Mafter  had  made  his  firft  report^  it  went  back  at 
Sharpens  indance  for  re-examination ;  and  after  a  iecond 
report,  upon  exceptions  taken  thereto,  it  was  decreed 
with  the  refpondent  Thomas  %  and  that  after  a  third  re- 
port, in  favour  of  refpondent,  the  Court  indulged  ap- 
pellant with  a  re-hearing  of  the  whole  matter ;  and  that 
sifter  a  decree  on  the  re-hearing,,  the  Mafter,  by  a  fourth 
report,  certified  338/.  18/.  8^.  due  to  refpondent  Tio- 
vias  %  and  that  appellant,  though  ferved  with  the  de- 
cree, refufed  payment ;  and  that  refpondent  Thomas 
had,  by  leave  of  the  Court,  fued  the  recognizances 
which  appellant  had  given  to  perform  the  decree,  and 
obtained  three  feveral  verdi fts  againft  the  fureties ;  and 
that  appellant  then  brought  writs  of  error  in  them  all, 
which  were  ftill  depending ;  and  therefore    refpondent 

Roger       infifted    the  decree  and  orders  ought  to  be  affirmed 

Acherley.  with  exemplary  cofts. 

Die  Mariis,  24^  Novemiris,  1702.     After  hearing 
Vin«xvi.    council  upon  this  appeal,  it  was  adjudged  that    it 
P' ^7^*      fhould  be  difmified,  and  the,  order  complained  of  af^ 
fkmed*    Lords  Journ.  voL  xvii*  p.  172. 


The 


«aff0  In  partiament'  ^zg 

1702. 
The  Right  Honourable  Edward" 
Earl  of  Orford^  Lord  Robert 
Ruffel,  l^dy  Letiti^,  his  Wife, 
tVillinm  Bridges^  and  IVilHam 
Tbornburgh^^X(^c\\\ox%oi  Fran       .        ,, 
f/i  RvJfeK  Efq.  deceafrd,  who  pPP^'»^"ts. 
intermarried    with     Katberine 
Lady   iVor/A  and  Grey^  Exe- 
cutrix of  Charles  Lord  iVor/i^  I 
and  Gr^^,  dcceafcd,         -         J 

Richard  Daftofiy  Efq.  and  Henr^  \rx  r      j 

TH  E  appellants  made  this  cafe,  that  Charles  Lord  Cafe  47, 
iV(?r/A  and  Grey^  feized  in  fee  of  the  manor  pf 
Saxon-hall,  and  other  lands  in  Cantbridge/hire,  in  confix 
deration  of  4000/,  granted  a  jent-charge  of  400/.  there- 
on to  refpondent  Da/Ion  for  life ;  and  ,by  leafe  and  re- 
leafe,  dated  30th  and  31ft  May,  1684,  conveyed  the 
lands  to  him  and  his  heirs,  as  a  iecurity  for  payment  of 
the  annuity,  and  covenanted  to  pay  it  duly,  and  died. 
mh  January,  1690,  and  made  Katherine,  his  wife, 
fole  executiix  and  devifee  of  his  eftate,  who  married  ^ 
Francis  Rujfel,  Efq.  30th  Jpril,  \6^t  \  and  that  ref-P 
pondents,  in  Michaelmas,  1692,  brought  their  bill  in 
Chancery  againft  Francis  Rujffil  and  his  wife  L.ady 
North y  to  difcover  Lord  North  s  real  and  perfonal  eftate, 
and  to  be  paid  the  arrears  of  the  annuity  and  intereft  ; 
and  that  RmJcI  and  Lady  North  put  in  their  anfwer  pth 
May,  1693,  and  for  an  account  of  teftator's '  eftate, 
referred  to  a  book  of  accounts  of  all  their  receipts 
and  diftjurfements,  which  they  were  ready  to  pro- 
duce :  And  that  the  caufe  was  heard  ift  March ^  1693, 
and  it  was  decreed  that  Rujfel  and  Lady  North 
ihould  account  for  the  perfonal  eftate,  and  for*  th? 
rents  of  the  real  eftate,  chargeable  with  refpondents 
demands :  And  that  before  any  further  proceedings, 
duffel  and  Lady  North  died  in  Barhadoes,  7th  Auguji, 
i6p6,  he  having  made  his  will,  2d  March,  1694,  and 
appellants,  his  executors,  againft  whom  refpondents  re- 
vivcci    the    caufe,   in    Hillary ^    1696;    and   they    in 

Eajler 
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r     '    "s  Eafier  Wrm,  1 699,  aQfwercd  the  bill  of  revivor,  and 
1702.     fet   forth  ^  true  accojunt  of  their  teftator's  peribnaV 
'  eflate,    and    of   their  difburfements  :    And   that    the 
caufc   was   heard,    3U    Jtf/y,    1699,    and  the   Coort 
decreed  an  account  of  what  came  to  the  bands    of 
the    teilator    Rufel,    of  the    perfonal  and  real  cftate 
of  the   Lord  Norths  fubjeft  to  Dajton^s  demands  fince 
Rujkrs  intermarriage  with  Lady   North :  And  that  the 
Mafter  made  his  report  i  ft  July^    1701,  and  charg- 
ed appellants  with  the  whole   aflets  of  Lord  North's 
cftate,  amounting   to   4752/.   13/.  3^/.  and  {inter  alia\ 
certified,  that  there  reftcd  in  the  hands  of  Rujffel  (after 
jufl  allowances)  2075/.  3/.  7^.    And  that  appellants, 
26th  July 9  1 701,  took   exceptions   to  the  report,  for 
that  the  Matter  had  not  allowed  them  702/.   10/.  which 
their  teftator  had   actually  paid   to  a  Mrs.  Hatton  on 
a  bond,  due  to  her  from  Lord  N9rth  \  and  alfo  for  that 
he  had  chaVged  appellants  with  the  whole  aiTets  of  Lord 
North's  eftatc,  though  Lady   North  had,   before  hej: 
intermarriage,  paid  away  1389/.  ixs.  Bd.  for  his  debt« 
and  funeral,  with  which  KuJiPs  eftate  ought  not  tq 
be  charged;  and  that  thefe   exceptions  were  argued 
before  the  Lord  Keeper,   17th  l^ecemier,  1701,  when 
}t  was  ordered,  that  as  to  the   702/.   10/. .  it  fhould 
tc  re-referred  to  the  Mafter,  to  examine  when  that  mo* 
ney  was  paid  by  Rujel,  viz.  whether  before  or  after 
Rujel  had  appeared,  or  was  ferved  with  procefs,  to  ap- 
pear to  the  refpondent's  original  bill ;  and  the  other  ex- 
ception, as    to   the    1389/.  lis.  Sd.  Was  over-ruled; 
And  that  the  Mafter,  loth  February,  1701,  ipade  his 
further    report,    that   it   appeared    by  the  fix  clerk's 
certificate,  that  Rujei  and  the  Lady  North  appeared  tp 
reipondent's  bill  iti  Michaelmas  term,   1592,  and  that 
the  702/.  10/.  was  paid  to  Mrs.  Hatton,  25th  March, 
1693  ;    and  that  the  matter  on  the  Mafter*s  further  re- 
port was  heard,  2d  June,  1702,  and  the  Lord  Keeper, 
over-ruled  the  exception  touching  the  702/.   10/.  an4 
ordered  that  money  to  be  paid  by  appellants  to  refpon- 
dents,  notwithftanding  their  teftator  had  aftually  paid  it 
before  to  Mrs.  Hation  in   difcharge  of  her  bond;  and 
that  though  appellants  had  procured  the  other  excep- 
tion, as  to  the  1389/.  11.  8flf.  to  l)e  re  argued,  they 
could  not  obtain  any  relief  therein ;  from  both  thefe  de- 
crees or  orders  of  i'jxh  December  vjii  2d  yune,   there- 
fore the  appeal  was  broujght,  and  appellants  infifted  both  ^ 
ought  to  DC  revel-fed,  becaufe,  as  to  the  firft  point,  the 


702/.  .1^.  dmf  to  Mrs,  H^tUn  by  hood,  was   a  d«bt  - 
of  equs^  qature.  at  law  yitli  .refpondcni;s  demands,  and 
if  both  had  been  fucd  for  at  law  Lord   NortFs  execu-  ' 
tor  might  by  Jaw,  hare   preferred  which  he  pleafcd ; 
and  that  this  judgment  in  equity,  wou)d  ip  this  inftance 
chajQge  the  law^  and   create  infinite  mifchief  to  cxecu-  , 
tors  and  creditors  j  for  then,  if  any  creditor   having  a 
demand  in  equity,  though   never  fo  uncertain   as    this 
was,  fhoufd  file  his  bill  againft  an  e^ecgtor,  the  executor 
after  fervice  of  a  fuhpana,  could  pay  no  dchis,  thoujgh 
never  fo  legal  or  well  afcertained,  till  fuch'fuit  in  equity 
detero^ned,  though  it  ftouid  be  ten  years  depending, 
as  this  had  been,  aW  in  the  mean  time  may  be  fued  at 
law  by  other  creditor's,  and  could  not  plead  the  fqit  in 
fcquity  in    barr  of  fuch  fuits  at  law  j*  and  that  it  might 
foh^ppen,  that  an  ex^ecutoF^migh^,  pepding.fiich  equity 
fiiit,  wafte  the  aflets,  add  all  the  creditors  he  defrauded  : 
And  appellants  fubmitted,  tliat  the  pre(adents  which  go- 
verned this  caTc  in  Chancery  were  of  very  late  date,  and  M,  1697, 
had  not  been  affirmed  liy  any  judgment  of  the  Lords ;  J^fipib  v. 
And  "that  as  to  the  fecona  point,  the  decree  was,  that  ^^^'' . 
appellants  teftator   fhould   anfwer  only  what  ciime   to  ^ '^cc,  Cb, 
hif.ban^s  after,  h^  intermarriage,  wjth  the  Lady  Nfrtb,  79- 
and  bis  eUate  ou^t  not  to  be  q|iarged  with  what  Ihe  . 
had  paid  away  before  her  marriage  with  him ;  and  that 
it  appeared  by  full  proofs  in  the  caufe^  that  the  13 8p/, 
11/.  8//.  had  been  paid  away  by  her  out  of  the  artets 
before  the  marriage,  and  therefore  could  not  pofiibly  a        ^ 
have  come  to  his  hands  after  the  marriage.  D^T 

in  the  circumftances  of  the  cafe,  refpondents  altoge-» 
ther  agreed  with  appellants,  and  fubmitted  to  the 
Lords,  that  there  were  but  two  queftions ;  the  firft, 
whether  the  voluntary  payment  to  Mrs.  Jtlatton^  a  bond 
creditor,  without  compulfion  of  law,  or  any  proceedings 
to  enforce  it,  made  after  «  bill  exhibited  and  an  appear- 
ance thereto,  was  a  good  payment  againft  the  1  efpon- 
dent,  who  was  a  creditor  both  by  bond  and  covenant  ? 
And  refpondents  contended,  that  the  ftanding  rules  of 
equity,  had  on  all  occaCons  adjudged  fuch  payments 
void  and  that  there  were  many  precedents  to  the  fame  . 
point',  and  as  to  the  fecond  point,  that  Lady  Norths 
had,  before  her  marriage  with  Rujfely  paid  away,  feveral 
fums  which  were  not  allowed  to'  his  executors, 
refpondents  infiAed,  that  thefe  payments  neither  could 
or  ought  to  have  been  allowed,  f^r  that  ]^uj[feP%  eftare 

was 
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<  ■■  "  ^  vas  not  charged  with  any  tjiing  received  by  the  Lad^ 
1702.  before  her  marriage  $  and  (hewed  that  reipondentK 
'  '  were  confined  by  that  decree,  to  take  the  account  from 
Ruffer%  marriage  only,  and  that  nothing  received  or 
paid  before  could  be  brought  into  the^  account  \  and 
complained  that  refpondent  had  been  a  dear  pnrchafer 
of  this  annuity,  and  had  travelled  in  this  fuit  full  ten 
years  at  great  expence,  and  appellants  had  all  his  money 
ia  their  hands,  the  very  intereft  of  which  would  bear 
their  expence  \  and   that  there'  ftill    remained   due  to 

Wra.  Do-  refpondent   Dajton  3887/.  fp  that  if  the  2186/.  15/.  6d. 

bjns. ' '  decreed  to  him  were  paid,  he  muft  ftill  be  a  Ipfer  near 
1 700/.  and  that  therefore  the  appeal  ought  to  be  dif- 
jniflcd  with  .cofts.  '. 

Die  Sabbatiy  21^  Novembris^  1702.  After  hearing 
council  upon  this  petition  and  appeal,  it  yas  ordered 
and  ADJUDGED  by  the  Lords,  that  the  6rdcrs  thereia 
complained  of  ihould  be  reveried  as  to  the  fums  of 
702/.  loi.  and  1389/.  I  u.  9^.  Lords^  Jwr^r.  vol; 
Free.  Ch.  xvii.  p.  170.  ^ 

188. 3  P.  '■        ^      -■ 

^"^*;  *♦*  Note.  In  the  laft  book  the  only  point  is,  whe^ 

401,  (n.)  ^Yitv  the  book  kept  by  Mr.  and  LsLdy  Ruje/^  (they  being 
vm.  xu     u^.u  J.- j\  /u^:,ij  w^  admitted  to  difcharge  as  well  as  t<j 

account 'before  the  Mafter. 
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*9- 


Brownlomf 


mUfi  in  ]|^acUament,  233 


170a. 

Brownlow   Sberard^    Efq»    and  1 
Dame  Mary    Andcr/on^    his  f  Appellants. 
Wife.  J 

.iS/iw(?»  Harcourt.  Efq  and  Henry  1 

Harcourt  and    Richard  Har-  \  Refpondcnts, 
^o»r/,  his  fons,  "^ 


THE  appellant  ftated:  That  ^vc  Richard  Anders  fi^^^%^ 
fon^  by  will,  written  with  his  own  band,  25th 
^uly^  1699^  deviibd  all  his  real  eftate  to  appellant  dame 
Mary  (his  relift)  for  life,  and  gave  her  all  his  perfonal 
eftate  and  power  to  commit  wafte  in  felling  woods  \  and 
made  her  fole  executrix;  and  direfted  her  to  fell  the 
inheritance  of  any  of  his  lands  to  p^y  his  debts :  And 
that  foon  after  Sir  Richard Ydeoth,  refpondent  Simon 
pretended  he  had  a  voluntary  fettlementi  dated  in 
March,  1694,  whereby  the  real  eAate  was  limitted  to 
himfelf  for  life,  with  remainders  to  l^is  fons  Henry  and 
Richard  fatceffively  for  life,  and  to  their  fiirft  and  other 
fons  in  tail,  and  to  give  colour  thereto,  procured  an 
advertiremcnt  to  be  printed  in  the  pew$«paperi,  inti* 
inating  that  his  hpule  and  ftady  had  been  broken  open, 
and  his  deeds  cut  in  pieces  and  taken  away,  and  only 
(bme  fcraps  of  them  left^  and  offering  a  reward  for 
idifcovery  of  the  pretended  offenders ;  and  infinuating 
that  fuch  deeds  were  enrolled  in  the  King's  Bench ;  but 
that  upon  iearcb  ma.de^  it  appeared  no  enrollment  was  ever 
cluly  made,  but  that  refpondent,  being  then  and  ftill  a 
clerk  in  the  Crown-office,  had,  with  his  own  hand 
tranlcribed   the  pretended   deeds   upon    two   rolls    of 

Earchment,  with  a  mempjrandum  expreffing,  that  they 
ad  been  acknowledged  in  Court,  and  had  procured 
them  to  be  filed  among(t  the  rolls  in  the  Crown-office 
five  years  after  the  pretended  acknowJedgment,  by  af- 
firming to  the  officer,  that  the  mark  which  was  to  war- 
rant the  enrollment  had  been  written  by  a  third  pcrfop  j . 
which  afterwards,  upon  an  examination  ia  the  King's 
JBenchf  appeared  to  be  untrue,  refpondent  confe/Iing  in 
open  CpUrt,  that  fuch  mark  was  made  with  his  own 
hand;  and  that  for  this  ill  pra6lice,  the  lady  was  ready 
to  mpve  againft  refpondent,  and  for  vacating  the  prefcnt 
enrollment ;  and  that  to  prevent  this,  refpondent,  un«« 
;   ■    /  kno>va 


t^  €&&i5Ut^wAiamttt 


■     "    '  \  knowa  to  her,   applied  to  Mr.  ^itbuen.  Lord  Ckaa* 
T702.     cellor  of  Ireland,  her  father,  who  thereupon  infonn- 
'  ed   her,   that  re(j)ondent   would  refer   all   matters  to 
him,  and   that   (he  was  to  do  the  like,  and  inclofed 
to  bcr  in  a  letter  a  fubmiflio^  ready  drawn,  to  exe- 
cute and  return  to  him,  which  (he  did,  not.  doubting 
but   fhe  'might   faffely  ^confide   in-  fuch  a  referee ;  bat 
that  before  the  parties  Mijere  heard,  or  aiiy  witnefe  ex- 
,  amined  on  either  fide,  her  father  fent  for  her  to  fee  him 
make  his  award ;  and  that  fhe  attended,  and  found  him 
filling  up  blanks  in  a  paper,  which  he  prefently  after 
executed  as  his  award ;  and  that  fhe  was  at  the.  ^me 
time  made  to  (ign  a  receipt  upon  the  award,   for  part  of 
the  monies  awarded,  whiclv  was  brought  ready  ^o  be 
.paid  her  ;  and  that  /he  was   from  thence  immediately 
carried  to  Dolors  Commons,  to  renounce  her  executor- 
ihip;  ^nd  that  fhe  had  then  neither  read  the  award  nor 
beard   it   read ;    rior   had  ever  before  feen   it    of  any 
draught  or  copy,  nor  was  informed  of  its  contents:  And 
that  in  JtprU,  1 700,    the  referee  fent  her  an  anfwqr, 
ready  engroffed,  'to  a  bill  of  the   refpopdejit's,   wkh 
verbal  dire<5lions  to  put  it  in  that  day  by  npQPj» '  wJmc^ 
ibc  did;  being  made  16  believe  (he  could  not  be  fife 
without  a  decree,  and  that  \\  yas  a  proper  anfwer  j  and 
that  fhe  intirely  relied  upon  her  father^  douag  her  jjlght, 
and  did  not  fee  tlie   bill  till  a  year  after,  and  that  fhe 
could  npt  obtain  i  copy  of  the  award  till  three  months 
after  the  anfwer'  was    put    in;     and  that  appellants, 
In  Jlpril^  iL'jot,    firft   heard  that  a   decree   was  made 
fgiinfl  them,    and  on  fearch  difcovered  that  Harcourt^ 
bill  recited,  and  tended  to  eftablifli  the  award,  which 
they    found    awacded  nothing    to  the  lady,    fave  her 
jointure   lands   during   life   (about  300/.   per    annum^ 
fettled  on  her   by  Sir  Ricbdrd   after  his  marriage  and 
before  his  will)    and  her   own   jewels,    worth   about 
poo/,  and  1350/.  in  money,  and  that  fhe  was  to  convey 
torefpondent  and  hts  heirs  all  her  title- to  the  reft  of 
the  real  and  perfonal  eftate;    and  that  the  award,  was 
not  redted  in  her  faid  anfwer,  which  exprefTed  that  fhe 
admitted  fuch  to  be  made  as  the  bill  fet  forth,  and  was 
"pilling  to  perfprm  it  fo  as  fhe  might  be  indemnified  by 
a  decree,   and  might  enjoy  her  jointure  lands,    and  be 
well   fecured    againfV    refpcndent's  children  and    Sir. 
Bjchard'%  creditors: — And  that  appellants  further  dif- 
covered that  refpondent  had  obtained  a:  dec^ree  at  the 
Rolls,  l6th  May,  1700,  as  upon  a  hearing  on  bill  and 
anfwer,  that  the  award  fhould  be  confirmed^  and  that 

appellants 
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appellants  /hoold  accordingly  convey  to  Relpondent,  he  ^."'^  > 
giving  fecniity  to  indemnify  them  againft  Sir  Richard's  I'joz. 
debts  J  and  that  appellants  had  no  notice  of  the  hearing,*' 
nor  ever  employed  council  or  agent  to  appear  or  aft  for 
them  5  a!tad  ♦^hat  the  Matter  therefore  reported  the  de- 
cree irregular,  but  that  fuch  report  was  afterwards,  31ft 
OBober^l^oi^  difcharged  by  the  Lord  Keeper,  as  it  ap- 
peared that  a  Mr.  Filmer  had  taken  upon  him  to  aft 
as  their  council  in  opening  the  anfwer;  and  that  in 
truth  refpondent  procured  him  to  do  fo^  and  that  4 
further  irregularity  was  difcovered  at  th's  examlnatioo, 
vix.  that  neither  bill  or  anfwer  was  filed  till  after  the 
decree  \  but  that  appellants  not  being  proper  to  conL- 
plain  as  to  the  anfwer,  whilft  the  order  of  Map  \  700, 
ftood  in  their  way,  procured  a  re- hearing  of  the  caufe, 
and  had  leave  to  move  at  the  fame  time  to  have  th<; 
lady^s  ^ttfwer  amended  ;  But  that  on  bearing  their 
petition  in  that  behalf,  the  Court  difcharged  the  fame, 
h  that  appellants  could  not  make  their  defence,  not 
having  liberty  to  put  the  truth  of  their  cafe  in  iffue  by 
a  proper  anfwer  ;  and  therefore  the  Court  proceeded  to 
rehear  the  caufe  upon  bill  and  anfwer,  25th'  Aprils  1 701, 
but  made  no  material  alteration  in  the  former  decree^ 
fave  that  the  conveyance  direfted  to  be  made  by  appel- 
hhts  to  refpondent  is  declared  fubjeft  to  the  truft  in  Sir 
Richard's  will,  and  that  refpondents  two  fons,  fo  far 
as  they  were  comrerned,  confented  to  appellants  enjoy- 
ment of  the  jointure  lands;  and  that  by  fubfequent 
proceedings  appellants  were  confined  to  an  infufficient 
fecurity  for  their  indemnity  5  and  tho'  by  the  will  the 
Jady  had  power  to  fell  what  part  fhe  pleafed  of  the  real 
^ftateof  i6oc/.  per  annum  for  payment  of  the  debts, 
and  was  to  enjoy  the  refidue  during  her  life,  yet  by  the 
award  (he  was  to  be  deprived  of  all  the  real  eftate, 
fave  her  own  jointure  lands  of  3C)o/.  per  annum^  and 
that  no  care  was  taken  to  make  her  a  title  thereto,  or 
for  vacating  the  enrollment  of  rcfpondent's  pretended 
fcttlement,  which  tended  to  defeat  her  and  the  creditors 
alfo :  And  appellants  complained,  that  by  the  award 
the  lady  was  to  have  nothing  in  lieu  of  the  wood?, 
psribnal  eftate,  jewels,  and  1350/.  and  that  refpond- 
ent had  no  claim  fave  by  the  enrollment  of  his  pretend* 
cd  fcttlement,  the  validity  whereof  was  never  judicially 
tried  5  ^nd  infifted  that  the  award  and  anfwer  fo  impofed 
upon  the  lady,  ought  not  to  conclude  appellants,  wha 
did  not  leek  to  alter  th^  anfwer,  as  to  any  confeflion  or 

denial 
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J  ■    '  '   \  denial  thereia,  but  barely  in  that   claufe  whereby  ftic 

1702.     was  made  to  fay  that  (he  was  willing  to  fubmit  to^  and 

'       *  perform  the  award,  when  it  is  plain  (he  knew  not  what 

the  award   Contained:       And  that  there   were  many 

precedents  in  Chancery  forgiving  liberty  to  amend  an- 

Iwers,  where  it  appeared  there  had  been  a  furprize  or 

ill  praftice:      Wherefore  appellants   prayed    that   the 

T   Pratt    ^^^'"^^  **?^  prpceedings  might  be   reverfed,  and  they 

^*         '  rcdreAed,  in  relation  tp  the  aqfwer  and  award* 

The  refpondent  on  the  other  hand  (hewed,  that  Sir 
Richard  ^rider/on  had  one  only  daughter,  Ehzajbetby 
fome  time  fince  decc^led,  who  married  refpondent 
Simon,  and  by  him  had  iiTue  Reipondents,  Henry  and 
Ri(jhardy  and  three  daughters}  and  that  Sir  Richard 
being  feized  in  fee  of  a  confiderable  eflate,  fubjeft  to 
many  debts  and  incumbrances,  by  deeds  of  leafe  and 
rcleafe,  25th  and  26th  March,  1694,  fettled  the  fame, 
fo  as  after  his  owc^  life,  and  the  life  of  refpondent 
Simon^  the  fame^  (hould  go  in  remainder  to  the  other 
refpondents  his  graodfons,  and  duly  acknowledged 
that  lettlfemeat  in  the  Court  of  ^eerfs  Bench  the 
next  term  after,  in  order  to  be  enrolled;  and  it  was 
enrolled  accordingly  t  And  afterwards,  4th  Jme^  16999 
being  fixty-four  years  of  age,  and  very  infirm  both  ia 
body  and  mind,  was  procured  to  marry  appellant 
Mary^  daughter  of  Lord  Chancellor  Methuen^  whom 
he  had  never  (cen  till  a  few  days  before;  and  that 
though  he  had  with  her  no  fortune  or  cftate,  real 
or  perfona),  yet  (he  prevailed  upon  him  foqn  after  to 
raife  4090/.  upon  his  eftate,  with  part  whereof  he  paid 
her  debts,  and  (he  -dUpofed  of  great  part  of  the  reft 
in  buying  jewels  for  herielf  worth  1 5D0A  and  otherwife 
^  as  (he  thought  fit ;  and  that  for  this  4000A  the  eftate 
then  flood  mortgaged  to  Mr.  Serjeant  Girdler\  and 
that  in  a  (hort  time  after  (his  infirmities  encreafing) 
fhe  prevailed  on  him  to  fettle  300/.  per  annum  pi)  her; 
and,  as  he  grew  ftill  weaker,  by  divers  artifices,  prevail- 
ed on  him  to  tranfcribe  a  will,  which  (he  had  procured 
to  be  prepared  in  London,  and  fent  to  her  into  the 
country,  under  which  (he  pretended  to  claim  all  his 
eftate  for  her  life,  and  a  power  to  fell  any  part  for  the 
payment  of  his  debts,  and  to  fell  and  difpofe  of  the 
timber  and  wood  without  account,  and  to  have  all  his 
perfonal  eftate  to  her  own  ufe,  and  fh<e  was  the  fde 
executrix  thereof;    foon  after  which  Sir  Richard  died, 

1 6th 
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ifith  Augufiy  1699 ;  and  that  refpondent  ^imM^  on  the  /  ■■■  "  ■ 
firft  notice  of  Sir  Richard' %  death,   returned  inftantly      1702. 
from  Waits  to  London^  and  in  two  days  after  took  the  *"-    - 
fettlement  Sir  Richard  had  made  upon  the  refpondents 
with  him  into  the  country, 'in  ordrr  to  take  po/Ieilion^ 
but  that  appellant.  Dame  Mary^  keeping  it  by  force, 
refpondent  Simon  pnblickly  produced  the  fettlement  be- 
fore many  gentlemen  in  the  neighbourhood,  and  all  Sir 
Richard's  tenants,  co  whom  his  hand-wridog  was  yery 
well  known;  and  then  returned  with  the  fettlement  to 
London^  and,  by  advice  of  council,  brought  ejedlments, 
and  alio  direAed  a  caveat  againft  proving  the  will,  and 
that  foon  after  this  his  houfe  was  broke  open,  his  fludy, 
where  his  deeds  were,  rifled,  the  deeds  deftroyed  and 
taken   away  with   near    100/.  in  money,  of  all  which 
refpondent  Simon^  immediately  made  publick  complaint 
'  upon    oath ;    and  inftantly  exhibited   his   bill  againfl 
dame  Mary^  to  difcover  the  frauds  in  obtaining  the  pre«- 
tended  jointure  and  will,    and  co  vindicate  his  own  title 
to  the  prenpiifles :     And  that  appellant  ^^r^  exhibited 
her  crofs  bill,  which  he  anfwered,  and  that  afterwards 
npon  mediation  of  friends,    refpondent  being  aiTured  of 
the  juftice  of  his  and  his  cbildrens  title,    was  prevailed 
upon  to  refer  the  fame  to  Mr.  Mcthuen,    the  lady's 
own  father,  with. whom   refpondent  before  that  time  * 
had  never  any  converfation  or  acquaintance,  and  mutual 
bonds  of  loiooo/.  penalty  were  executed  by  appellant 
-Mary,  and  refpondant  Simon,  to  perform  his  award : 
And  Mr.  Methuen  having  examined  into  all  the  circum* 
fiances,  and  being  informed  by  appellant  herfelf  of  the 
value  of  the  real  and  perfonal  eftate  and  incumbrances, 
and  having  heard  all  parties,  and  fully  fatisfied  himfelf 
therein,  very  folemnly  and  deliberately  made  his  award, 
%2Febuary,  1699,  to  the  efFeft  following;  viz.     That 
Ale  (hould  hold  and  enjoy  thofe  lands  ^fligned  to  her  for 
her  jointure,  but  not  without  impeachment  of  wafie, 
and  all  the  ripgs  and  jewels  bought  by  Sir  Richard^  and 
^hat  (he  Had  before  marriage;   and  that  refpondent, 
Simon,  (hould  pay  her  1000/.  on  or  before  the  24th  of 
that  month,  iviri/tfry;  and  that  flie  (hould  be  allowed 
350/.  for  debts  (he  paid  for  Sir  Richard,  for  fervants 
^ages,  taxes,  repairs,  and  houfekecping,    to  the  date 
of  the  faid  award,  and  for  the  funeral  expences  of  the 
laid  Sir  Richard-,  and  (hould  thereupon  renounce  the 
executorfhip,..and  permit  appellant  iSii»^/f  to  take  admi- 
nlllratioQ  with  the  will  annexed:     And  that  this  award 
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f  ^^*  i>s  tras  dpetily  read  by  Mr,  Methuen^  in  the  prtfencc of 
1702*  Uppeliatit  Mary  and  refpondent  Shnon^  before  it  was 
^  executed  5  and  was  afterwards  fealed  and  delivered  in 
the  prefence  of  Sir  WiUiam  Simpfon^  her  former  hufband's 
brother.  Sir  Simon  Harcourty  the  then  Solidtor  Gene- 
ral, and  Mr.  John  AJh^  her  near  relation  and  friend} 
and  that  both  parties  being  then  fatisfied  with  the  award, 
indorfed  their  confent  thereunto,  and  their  defire  that 
it  might  be  confirmed  by  a  decree  in  Chancery;  to 
which  endorfement  each  fubfcribed  their  name,  and 
fuch  fubfcriptions  were  attefted  by  the  fame  witncffess 
and  that  refpondent  S/>w«,  in  purfuance  and  part  perfor- 
mance of  the  award,  then  paid  her  the  looo/.  and  fli6 
gave  a  receipt  for  it  on  the  back  of  the  award  $  and 
refpondent  &imt>n  foon  after  paid  the  remaining  350/. 
and  that  fhe,  on  her  part,  renounced  the  executorftiip 
to  refpondent  Simon,  who  took  out  adminiftration  with 
thd  will  annexed,  for  the  ufe  and  benefit  of  his  fire 
children  t  And  that  about  a  fortnight  after  the  execu- 
tion of  the  award,  appellant  Mary  was  fo  well  apprized 
of  its  purport,  and  fo  well  fatisfied  therewith,  that,  in 
further  performance  thereof,  fhe  iblemnly  cook  leave  of 
her  acquaintance  in  the  country,  removed  her  goods^ 
and  delivered  pofleilion  to  refpondent  Simon ;  who,  ia 
t>rder  to  have  the  award  confirmed,  'exhibited  his  bill  in 
Chancery ;  to  which  (he,  by  the  advice  of  her  faid 
father  and  council,  put  in  a  full  anfwer  upon  Qpth,  there-^ 
in  confefling  tiie  award,  and  her  fubmiffion  thereto  j 
and  a  decree  was  by  her,  and  her  then  prefent  hufband, 
Sherrard^s  confent  thereupon  regularly  obtained  and 
enrolled  J  and  that  appellants  frivoloufly  complaining  of 
irregularity,  it  was  declared  by  the  Court,  that  the  caufe 
was  duly  brought  to  a  hearing  -,  but  the  enrollment 
was  afterwards  fet  afide,  becaufe  it  was  mentioned  there-* 
in  to  be  made  by  the  Mafter  of  the  R9IJS,  whereas 
it  ought  to  have  been  mentioned  to  have  been  made  by* 
the  Lord  Keeper  of  the  Great  Seal  of  Enghmd,  accord- 
ing to  the  fbf  m  of  that  Court,  tho'  the  caufe  were  heard 
by  the  Mafter  of  the* Rolls :  And  the  caufe,  upon  the 
appellants  petition,  was  re- heard  by  the  Lord  Keeper  j 
who,  after  a  long  debate  and  deliberation,  confirmed 
the  former  decree,  with  addition  only,  of  ordering  the 
refpondent  Simon  to  give  fecurity,  ftriftly  according  to 
the  award :  And  that  this  laft  decree  was  duly  figned 
and  enrolled,    and  that  refpondent  Simon  bad  given 

fecurity 


fmitkf  in  obeAeaee  to  ilie  decme^  bknTetf  id  14360/.  ai^d  < 
his  fufeties  in  9000/.  t&  indemniFfy  appetlaDts  ag»nft  viA 
incumbrances,  debts,  and  dem^ivds,  relating  to  the  ref4 
or  perfonal  eftatc  of  Sir  Richard  Andttjon  \  and  that 
appeliaot  M^rj  (hould 'enjoy  what  ih^  €Iaifiled^as  her 
jointure  during  her  life,  \(rithout  mokAatioii  of  refpooH 
dents,  <Mr  any  claiming  under  them ;  and  the  Court  de*f 
dared  the  fecwrkyAffioicnt ;  and  that  refpoadefits,  Hen^ 
ry  and  Richard^  had  iigned  t^e  Regilker'e  book  ac^oid- 
ing  to  the  Court's  direftion,  thereby  confenting  that  0ic 
(hould  hold  her  jointure  clear  of  them,  or  any  clain^ing 
under  them:  And  that  though  the  award   and   decree 
had  been  fully  performed  on  refpondent's  part,  and  in 
great  part  by  appellant  Mary^  yet  (he  ftill  attempted  to 
overthrow  the  award,  not  fatisfied  that  in. eleven  weeks, 
which  time  only  (he  had  lived  with  the  old  gentleman^ 
(he  had,  in  his  weaknefs,  procured  a  jointure  of  300/.    . 
fer  annum ^   1350/.  in  money,  and  jewels  of  the' value 
of  1500/.  befides  what  (he  got  out  of  the   4000/.  for 
which  (he  made  him  mortgage  his  eflate :  And  as  to  the 
fairoefs  of  making  the  award,  refpondents  referred  to 
the  aflSdavits  of  Mr*  Methuen^  Mr.  Hatchery  and  Mr* 
Andrews^    annexed  to   this   appeal  j  and,  that  though 
refpohdents  had  followed  appellants  out  of  the  way  to 
ju(iify  themfelvesin  many  things  not  in  i(rue  in  thecaufe, 
yet  refpondents  infilled  that  the  decree,   founded  on 
Dame  Marf%  own  anfwer,  could  not  be  reverfed,  fiie 
not  having  therein  complained  of  the  award,  or  refpon- 
dent's  fettlement,  or  of  the  pretended  undue  enrollment 
thereof,  and  therefore  could  not  now  enter  into  any  of 
thofe  complaints  ;  And  refpondents  fubmitted   to  the- 
Lords,  that  if  this  decree  (houid  be  rcverfed   upon  fo- 
reign fuggeftions,  not  mentioned  in  the  bill  or  anfwer, 
It  would  be  the  firft  precedent  of  the  kind,  and  many  irr  t>  ^ 
thouiand  (imilar  deaees  might  with  equal  reafon  be  re-  .  *    ^^ 
rcrfed.  .        ^ 

Note.  In  the  three  affidavits  referred  by  refpondents, 
and  fubjoined  to  the  foregoing  appeal,  it  is,  fworn  that 
appellant  Mary  before,  and  her  hu(band,  Sherrard^ 
after  their  marriage,  perfon^ly  applied  to,  and  employ- 
ed Mr.  Filmer  to  be  their  council  on  the  hearing ;  and 
that  the  Lord  Chancellor  Methuen  interfered  on  his 
daughter's  part  in  the  award,  by  her  exprefs  direftioa 
and  Ibllcitation  ^  and  thajt  appellant,  Shtrrard^  had 
•  writtea 
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\^itteD  him,  Mu  Methuen,  a  letter,  exprefliag  that  hci 
Sherrard,  had  fignified  to  Mr.  Filmer  his  ccHifent  to  all 
his  wife  dooc  in  the  matter. 


lEq.Ab.  Die  Lufiitf  14®  Decembris^  170a.  After 
29.  pKs.  council  on  this  appeal,  it  was  adjudged  that  it 
a  Vcrn,  (bould  be  difmiffed,  and  the  decrees,  orders,  and  pro- 
^3^*.  ceedbgs  of  the  Court  of  Chancery  therein  complained 
vin.iv,     ^j-^  f^iouid  bo  aiflirmcd-'     Lords  Jiurn.  vol.  xvik  p^ 


^7'  199. 


Richaril 


Cafed  in  parliammt  241 

1702, 

kicbard  tiyndmarjb  dnd  Margaret  \  *       „  ,  ^       ' 
hisWii  *  f       }  Appellants. 

Mary  Evefard  the    Mother,  and  7  o  r      j    . 
ilLy  the  Daughter,        -  j  Refpondents. 

^TT^E  appellants  ftatcd,  that  Danitl  CMngwood^  be-  Cafe  49* 

X     ing  feiied  of  the  Manors  of  Branton,   Brandon, 
and  Revefy,  in  the  County  of  Northumberland,  charged 
iKith  30/.  per  annum  to  Lady  CoUingwood  for  life^  and 
$hper  annum  to  Mr.    CoUingwood  for  life,  he,  25th 
June,  1673,  fettled  them  upon  himfelf  in  tail-male^ 
and  aftgr  on  his  brother  George  in  like  manner^  and 
charged  them  with  1400/.  for  his  fillers,  Margaret,  the 
appellant,  and  Mary^s  portions :  And   if  bis  faid  bro^ 
ther  died  without  iffue  male,  with  iioo/.  more  to  aug« 
nient  their  |5ortions :  And  that  Daniel  was  alio  poilefled 
of  the    Hol/y  I/land,  worth   8o/.  per   annum,    under 
a  leafe  from  the  Crown  for  thirty-one  years,*  to  com- 
mence from  the  ^5  th  J(farr£,  1672,  and  died  inteftate 
^thout  ifTne ;  and  that  thereupon  his  brother  George, 
being  his  hdr  and  adminiftrator,  entered  into  and  en- 
joyed all  the  premifles,  and  fold  the  manor  of  Brandon 
to  Mr.  Aldgood,  and  the  manor  of  Reve/y  to  Mr.  Ban-- 
neri  And  Afterwards,  17th  February,  1689,  to  iecure 
the  lands  {o  fold  from  incumbrances,  and  the'  payment 
of  his  fifters  portions,  as  to  the  1400/.  only,  with  in- 
tereft,  by  bargain  and  fale  enrolled,  conveyed  the  faid 
manor  of  Branton  to  truftees  for  thefe  purpofes,  and 
afterintruft  for  himfelf  and  his  heirs ;  and  again,  4th 
^HHfty  1^9 1 »  by  other  deeds,  charged  the  manor  of 
Branton  with  the  payment  of  fcveral  fums  with  iotereft, 
^^\o  Aldgood  and  Banner ^  amounting  in  all  to  187/.  lox. 
and,  7th  of  June,  1689,  made  his  laft  will,  and  charg- 
ed his  eftate  with  the  payment  of  all  his  juft  debts,,  and 
devifed  the  faid  'manor  of  Branton  to  his  faid  fitters 
Margaret  and  Mary  in  fee,  they  paying  unto  refpondents 
-Wjry,  the  mother,  20/.  yearly  for  ife,  and   to  Mary 
the  daughter  30A  yearly  for  her  education,  till  marriage 
or  full  age,  and  then  loooA  if  ihe  married  one  of  his 
names  and  kindred,  and  gave  the  faid  leaie  of  the  Holly 
-5^a«rf  to  his  brother.  Colonel  CoUingwood*%  eldeft  fon, 
he  paying  yearly  out  of  it  5/.  to  Mr.  Humes,  and  made 
K       .  his 
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his  fifters  executors,  and^  t2th  November f  1691,  died 
without  iflue ;  whereby  his  (ifters  additional  portions 
of  1 100/.  became  payable:  And  that  Mary  the  fitter 
died  inteftate  about  fix  months  after,  and  thereby  appellant 
Margaret y  being  her  heir  and  adminittratrix,  became  in* 
titled  to  her  portion ;  and  that  refpondent,  Mary  the 
mother,  (who,  appellants  (hewed,  had  been  fervant  to 
George,  and  had  lived  fcandaloufly  with  him)  and  the 
other  refpondent,  exhibited  their  bill  in  the  Exchequer 
^gainil  appellants,  and  foitae  others  of  the  teftator's 
creditors,  to  enforce  the  payment  of  their  yearly  lega- 
cies of  20A  and  30/.  and  the  arrears  thereof,  and  to 
fecure  the  1000/.  portion  :  And  that  appellants  in  their 
anfwer  infitted,  that  the  tettator's  faid  real  eftate  ought 
to  be  applied  to  fatisfy  the  debts  and  incumbrances 
wherewith  it  was  charged  in  priority,  together  with  all 
other  teftator's  jutt  debts,  which  amovnted  to  above 
500/.  before  rcfpondents  were  let  in  for  their  legacies : 
And  that  the  caufe  was  heard  12th  June,  1700,  and  ap-. 
peij^nts  decreed  to  account  with  the  refpondeots  for 
teftacor's  perfonal,  and  the  profits  of  his  real  eftate, 
and  to  pay  the  reipondents  50/.  or  quit  the  pofTeiEon  to 
refpondents,.  and  that  an  account  (hould Jbe  taken  of  the 
incumbrances,  and  of  teftator's  debts:  And  that  the 
Deputy  Remembrancer,  7th  Jufyf  I70i»  reported, 
that  the  teftator  left  no  perfonal  eftate,  fave  the  leafc  of 
the  idand,  worth  80/.  and  reported  that  appellants  had 
received  that,  and  the  profits  of  the  manor  of  Brantm, 
j6oL  per  annum,  from  teftator'is  death  to  I2tli  May, 
1 70 1,  nine  years  an£  an  half,  and  that,  independent  of 
the  incumbrances  on  the  eftate  and  teftator's  debts, .  there 
remained  in  appellants  hands  845/.  13/.  4d.  and  that 
there  was  due  to  refpondents  for  arrears  of  their  lega- 
cies 475/.  and  121/.  10/.  for  intereft,  whereof  appellants 
had  paid  50/.  in  obedience  to  the  decree  ;  fo  that  there 
refted  only  due  to  refpondents  546/.  ro/.  which  when 
paid  would  ftill  leave  in  appellants  hands  299/.  3/.  ^d. 
towards  payment  of  the  debts,  and  incumbrances,  abd 
that  the  manor  of  Branton  was  worth,  to  be  fold, 
3200/.  and  the  Holly  IJland  480/.  and  that  the  Court, 
27th  OBctherj  and  loth  November^  1 70 1,  confirmed  the 
report  as  to  all,  fave  the  121/.  ioj*  intereft;  and 
decreed  payment  accordingly  to  refpondents,  and  that, 
appellants,  (hould  in  future  pay  reipondents  yearly  the 
20/.  and  3©/.  legacies,  out  of  the  profits  of  the  faid 
eftate,  according  to  the  will,  and   looA  cofts  of  fuit; 

4  which 
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which  report^  order,  add  decne,  appellants  alleged  were 
made  ex  parte,  without  hearing  appellants,  and '  that 
they  had  therefore  frequently  applied  to  the  Court  to 
Iiave  the  caufe  re^heocrd  upon  the  laid  report,  aad 
though  they  had  paid  the  refpondents  30A  more,  could 
tiot  obtain  a  re-hearing,  unlefsi  upon  the  terms*  of  pay- 
ing the  whole  475/.  decreed^^  'and  that  appellants  were 
then  in  priibn  for  not  performing  the  decrep,  which, 
they  infiAed  ought  t(l  be  reverfed^  becaufe  appellants 
ought  not  to  have  been  decreed  to  account  with  refpon^ 
dents  for  the  profits  of  teftator^s  eftate,  but  with  his 
creditors ;  neither  ought  they  to  have  been  decreed  t« 
pay  the  50/*  untillt  had  appeared  that  they  had  aflets 
in  their  hands;  and  becaufe  there  were  upwards  of 
1500/.  debts  and  incumbrances  not  t&ken  notice  of  by 
the  report,  orders  or  decrees ;  and  becaufe  the  profits 
of  teftator's  eftate,  found  to  be  in  appellants  hands^ 
were  decreed  to  be  paid  towards  fatisfaftion  of  refpon- 
dents legacies,  and  not  for  difcharge  of  t^ator's  debts 
and  incumbrances,  in  the  firft  place,  as  they  ought  to. 
have  been;  and  becauie  appellants  were* decreed  to  pay 
the  growmg  yearly  legacies  of  20A  and  30/.  to  refpon* 
dents,  out  of  the  profits  of  Srnnton,  which  appellants 
infilled  ought  firft  to  be  applied  to  dilcharge  the  in* 
cambrances,  and  teftator's  juft  debts;  and  finally,  be- 
caufe appellants  were  charged  with  the  profits  of  the 
HoUy  jyiand  for  nine  years  and  a  half,  amounting^  ta 
760/*  ^s  part  of  teftator's  perlbnal  eftatftia.  their  hands, 
Uable  to  fatisfy  refpondents  demands;  whereas  Holly 
IJland  y/SiS  a  fpecific  legacy  given  to  Ctrf^ncl  Cclli^^ 
nvoodh  Ion,  and  belonged  to  him,  and  refpondents  de« 
mands,  and  the  telbtor^s  debts,  were  by  exprefs  words 
charged  upon  the  manor  of  Brantori^  which  was  re- 
ported fufficient  to  pay  all ;  and  ^hat  therefore  theifiand, 
or  the  proceeds  thereof,  ought  not  to  be  lb  applied. 

The  refpondents  on  their  part  (hewed,  that  George 
Coilingivoodf  (intending  a  provifion  for  refpondents,  and 
to  keep  them  from  ftarving,}  by  his  will  gave  the  ref^ 
pendent  Mary^  the  mother,  an  annuity  of  20/.  for  her 
life,  and  to  the  other  refpondent  ^o/.  per  annutn^  u^til 
her  ajjc  of  twenty- one  years,  and  therewith  charged  all 
his  dlate,  of  great  value,  and  which  had  come  to 
appellant  Margaret^  his  fifter;  and  that  refpondents 
could  not  after  teftator's  death  get  one  penny  oPthe^r 
R  2  amuities. 
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<"  '^  s  anouitiesi  and  were  reduced  to  great  neceffities,  and 
1702.     forced  to  lie  upon  the  bare  boards:  And,  id  Hillary, 

*  -  ■"'  1^94,  brought  there  bill  as  paupers  in  the  Exche- 
quer, againd  appellants^  and  that  appellants  (b  de- 
layed the  caufe,  that  it  was  fix  years  before  it  could  be 
heard,  and  in  all  this  dtne,  refpondents  obtained  only 
50A  upon  fecurity  by  order  of  the  Court  1  and  that  an 
'  account  was  decreed  to  be  taken  of  what  was  due  to 
refpondents  for  arrears,  and  that  fame  (hoold.  be  paid 
out  of  Mr.  'Col/ingwood's  eftate,  which  was  all  declared 
fubjefl  and  liable  thereto;  and  that  appellants  declining 
to  attend  the  accounts,  the  Court  ordered  the  officer  to 
proceed  ^x^dr/^,.unlefs  appellants  attended  in  a  week; 
and  that  appellants  then  obtained  a  commiffion  to  examine 
returnable  next  term,  when  both  iides  attended  feveral 
^  days,  and  the  account  was  taken,  and  the  officer  report- 
ed as  Hated  by  appellants,  and  the  cauie  ftanding  to  be 
heard  upon  the  report,  appellants  defired  to  put  it  off, 
till  Michaelmas  term,  which  was  ordered,  on  payment  of 
50/.  in  part  of  the  arrears,  but  that  no  money  was 
paid;  and  that  the  caufe  was  heard  27th  O^ober,  1701, 
aud  the  425/.  decreed  to  be  paid,  unlefs  caufe  in  a 
fortnight,  and  then  the  decree  was  made  abfolute; 
and  appellants  not  paying  the  money,  attachments, 
proclamations  and  cpmmifTions  of  rebellion  were  fuo- 
cefTively  awarded  againfl  them :  And  that  appellants, 
23d  January  following,  moved  for  a  re-hearing  -y  and 
the  officer  was  ordered  to  flate  the  proceedings; 
which  he  did:  And  appellants,  i8th  May,  1702, 
moved  for  a  further  hearing,  and,  by  confent,  appellants 
were,  to  pay  105/.  and  bring  106/.  into  Court  by 
the  next  term,  and  then  to*  have  liberty  to  except 
to  the  report ;  notwithflandiug  which  no  money  was 
paid  or  brought  into  Court;  but  appellants,  2ifl  May, 
moved  for  a  commifTion  to  examine  witneffes  to  prove 
a  pretended  debt,  which  was  granted  on  paying  20/, 
down,  in  part  of  the  105/.  but  that  no  money  was  paid; 
but  appellants  had  now  brought  the  prefent  appeal  for 
further  delay  and  difficulties  to  refpondents,  who  were 
paupers  in  fa£l,  and  in  form,  and  therefore  infifled  that 

Samuel      this  appeal  ought  to  be  difmifled  with  exemplary  cofls. 

Dodd,  ^  * 

Die  Sabbatiy  19"  Decembris,  1702.  After  hearing 
council'  on  this  appeal,  it  was  adjudged  by  the  lords  that 
the  fameOiould  be  difmifiTed,  and  the  decree,  reports  and. 

orders 
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orders  complained  of  affirmeds  with  2o/«  cofts  againft 
appellantSb    Lords  Jwrn.  ToL  xvii.  p.  197. 

Ur  Tbihoufetooh  notice  ti^i  m  tbe  aj^Uants  printed 
cafe  there  nvere  refieSing  fHfords  againft  the  refpondents^ 
and  being  infirmed  that  Mr.  Bendlowes  had  drawn 
the  cafe,  and  ordered  it  to  be  printed^  Mr.  Bendlowes 
Hva^  ordered  to  attend  next,  day  \  and  was  then  reprimanded 
h  the  Lord  Keeper,  according  to  the  prder  of  the  houfe. 
ib«  and  ip8/ 


Jhbn 


iw«5  B'/jfir,  Efq!by  JMofty  Game  A  Appdl*nt, 
liisWife,     -    -    -^  .:-  -    -  ). 

pf  Z)/,«^  his  lat^  Wi:    ^    -  • . }  R«fpo°^^»' 

Cafe  50.  'nr^  H  E  appellant  made  this  cafe :  That  re{pondcn| 
A  pretended  his  late  wife  Diana^  appellant's  half 
Mer,  was  entitled  to  3000/.  portion,  and  40/*  a  ye^r 
maintenance,  under  a  codicil,  dated  7th  Jw/v,  1684, 
annexed  to  the  will  of  her  grandmother,  Ar^ne  Prije^ 
charged  upon  freehold  and  copyhold  lands  in  fViftefton^ 
5n  the  county  of  Hereford^  and  that  refpondent  and  his 
faid  wife  had  agreed  to  abate  of  the  faid  demands^  an4 
.  accept  from  appellant  looo/.  to  be  paid  down,  and  1500/, 
more  in  four  years,  and  fixty  pounds  yearly  in^ 
tcreft,  and  afterwards  full  intereft  at  6/.  per  cenU 
And  that  appellant  paid  810/.  in  part  of  the  lOOo/. 
and  that  it  had  been  appellant's  misfortune  to  make 
default  at  the  hearing  of  this  caufe,  and  that  thereby 
refpondent,  12th  Ji/n/,  1702,  obtained  a  decree,  that 
]the  pretended  agreement  fhould  be  performed,  and 
that  appellant  fhould  pay  190/.  refidue  of  the  iooo/# 
nod  fhpuld  alfo  pay  the  1500/.  with  intereft,  and 
cofts  of  fuit  \  and  in  default  thereof  (hould  account 
for  the  profits  of  the  truft  eftate ;  and  that  the 
.jtruftees  (hould  fell  fo  much  of  the  truft  efiate  a^ 
would  pay  the  famet  And  appellant  ftated,  that  he 
M^as  a  yoqng,  inexperienced  gentleman,  and  was  aa 
hundred  miles  off  all  June  and  July^  with  feveral 
of  his  writings,  and  that  his  folicitor  (one  Reeves) 
perfuaded  him  that  he  need  not  attend  his  caufe 
pntill  MtchaelmasS  term  \  and  that  refpondent's 
(plidtor  had  expeditioufly  got  the  decree  made 
abfblute  the  3d  of  ^ulp  and  inrolled  the  ptb,  within 
fix  days  after ;  and  that  appeilaift  came  up  on  being  in- 
formed of  it,  and  applied  twice  to  the  Lord  Keeper, 
that  the  caufb  might  ftand  in  the  paper  to  be  heard,  and 
offered  to  pay  refpondent's  cofts;  but  that  his  Lordfhip 
adhering  to  his  general  rule,  of  not  fetting  afide  any 
eoroUments  of  deaees,  refufed^  fo  that  appellant  wa^ 
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irithoat  remedyi  but  by  appeal;  for  he  could  not  bring  /— "— 
a  bill  of  review^  becauie  his  cafe  depended  on  fadls;  1702. 
and  proof&  not  appearing  in  the  decree^  as  refpondent 
had  enrolled  it,  and  ftated  that  he  wodd  not  trouble 
the  Lords  with  the  merits  of  the  cauie»  if  the  e&rolL- 
ynent  were  opened,  and  the  cauic  fent  back  Into  Cfaaocery 
to  be  he^rd  on  the  merks ;  and^that  he  fubraitted  to  pay 
cofts  for  his*fo)tcitoi^s  negleA ;  but  thiat  reipon(kat  com^ 
plained  that*  appellant  was  guilty  of  great  delays,  in 
putting  in  four  ot  five  infufEcient  anfwers  i  whereas  thofe 
anfwers  were  occafioned  by  the  rcfposdent's  foticttorv 
who  pref&d  appellant  to  difcover  the  bound  ariies  and 
value  of  ail  his  freehold  and  copyhold  land,  v/hich 
it  was  iinpofiible  for  appellant,  young  as  he  was,  to  do 
to  the  fatisfaftiou  of  a  very  nice  folicitor,  who  got 
moA3  by  it  than  his  client.  And  that  appellant  always 
ofiered  to  pipduce;  all  his  deeds,  writiogs  and  copies^ 
;^d  to  forward  refpondent  in  his  caufe,  by  conienting 
that  publication  fiiould  pafs  ^t  Michaelmas^  1 701 ;  but 
tliac  reifjondfiit  infifted  in  his  pointed  .cafe,  that  appelr 
rat's  icauft  ought  not  to  be  heard  at  all  by  the  Lords  \ 
and  that  appdUnt  could  not  read  any  of  his  proofs, 
becaole  they  had  not  been  read  in  Chancery,  which 
oi!^£iion  appellant  hififted  turned  upoa  refpondent  rhinir 
felf,  who  was  plantilF  in  Chancery,  and  none  of  whofe 
proqfs  had  been  read  in  Chancery ;  and  that  this  objec- 
tion was  moreover  contrary  to  the  courfe  of  the  Chan- 
cery, which  in  all  cafes  of  appeals,  and  re-hearings  fron| 
decrees  by  default,  heard  caufes*  upon  the  proofs  and 
merits;  and  that  it  was  agalnft  natural  juflice,  that  a 
man  Ihould  lofe  bis  eftate  without  beina^  heard  rand 
that  in  all  cafes  brought  before  the  Lords,  the  whol^ 
caufe  upoo  bill,  anfwer,  and  proofs,  ftood  open  for 
their  judgment,  as  if  the  fame  had  never  been  heard ; 
but  if  the  Lords  (hould  not  fend  back  the  caufe  to  be 
re<-hcard  in  Chancery,  appellant  flated  his  cafe  to 
be,  that  Anne^  the  grandmother,  had  no  power  to 
icharge  the  freehold  or  copyhold  lands,  which -the 
refpondent  called  the  truA  eftate  (except  copyholds  of  thg 
yearly  v^lae  «of  40/c  while  2>«r7^iV  wasriiviog)  with  the 
^d  portion)  for  that  th^t  fame  had  been- fd^tkd  ii| 
tail  upon  appellant  for  valuable'r^oajfideiration^'^ndtfaac 
appellant  being  j aft  come  of  age,  did  not  know  of  thaf 
iettkment  when  re^ondent  drew  him  into  the  jagree^ 
ment  $  but  h^  QC»w  ihewed  the  Lords,  that  previqus  xq 
%ht  Murriage  of  his  father,   fhomas  Prtfii  with  Mary 
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<-  "  \  Came  his  mother,  articles  of  agreemc&t  were  eatered 
1702,  into  i6th  7«/f^,  1669,  by  Join  Pri/e,  his  grandfather^  ' 
^  '  and  jlnhe  his  wife;  whei^y  in  coniideratton  of  the 
marriage  and  of  5000/.  bis  mother's  portion,  it  was 
agreed  that  all  the  eftate  at  fVifiefion,  both  freehold 
imd  copyhold,  which  John  v/2iS  feifed  of  either  in  bis 
own  or  in  Anfiis  rights  fhould  be  fettled  to  the  ufe.of 
John  and  Anne  for  thdr  lives,  only  with  remainder  to 
Tbomoj  their  (on,  and  Mary  bis  intended  wife,  and  the 
heirs  male  of  the  body  of  Thomas  by  Mary^  with 
divers  remainders  over;  and  /hat  Thomas^  his  father,  by 
deeds  of  leafe  and  releafe,  dared  25th  and  a6th  Augu/f, 
1669,  alfo  executed  previous  to  his  faid  marriage,  con« 
veyed  to  Thomas,  Earl  of  OJory,  and  others,  the  manor 
of  Pryor^S'Court^  Froome,  Dormington,  and  Clarljbn,  ia 
the  county  of  Hereford,  and  other  his  own  eftate  to  the 
ufe  of  himfelf  for  life,  remainder  to  iaid  Mary  for  her 
jointure,  remainder  to  their  lirft  and  other  fons  in  tail» 
with  divers  reihainders  over :  And  that'  John,  the  grand-^ 
father,  died  in  1670,  and  Anne,  his  widow,  whilft  ibkf 
TXidi  Thomas  her  fon,  by  leafe  and  releafe,  dated  23d 
and  24th  September,  1670,  executed  purfuant  to  thde 
articles,  fettled  Anne's  freehold  eftate  to^  the  iifes  in 
the  articles ;  but  inferted  in  that  conveyance,  that  40/. 
per  annum  ftiould  be  paid  to  Diana,  till  3000A  (hould 
be  paid  her:  '  And  appellant  infifted  that  Anne  had  but 
an  eftate  for  life  in.  that  freehold  eftate,  and  had  liot 
power  to  charge  it  by  her  will,  and  that  her  copyhold 
lands  were  alfo  bound  by  thofe  articles ;  and  that  appellant 
as  the  oldeft  ifTue  male  of  Thomas  and  Mary,  was  well 
lentitled  to  tjiofe  fettled  eftates, .  difcharged  from  that 
3000/.  and  the  40/.  a  year :  And  ftated,  that  about  the 
end. of  the  year  1694,  a  demand  was  made  upon 
^pellant  by  refpondent,  who  had  married  Diana,  and 
furvived  her,  for  the  fald  3000/.  and  that  appellant  be<* 
ing  then  but  newly  come  of  age,  and  not  having  his  writ- 
ings relating  to  the  eftate  in  his  hands,  (his  father  being 
alive)  hC)  in  ignorance  of  his  title,  and  from,  refpondent's 
perfuading  him  that  the  lands  were  legally  charged* 
and  the  refpondent^s  demand  on  account  of  the  3000/. 
and*  40/.  annuity,  amounting  then  to  3500/ :  and  his . 
leftate  beii^  greatly  inctimbred,  he  was  fednc^d  into  an 
agreement  to  leften  the  demand,  an|d  give  2500/.  in 
full,  viz.  loooA  to  be  paid  prefently,  and  i50oA  in 
four  years  after,  but  that  this  agreement  was  not  ttr 
duced  to  writing;  but  that  when  the  loooAx  was  to  be 
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paid,    appellant  paid  only  810/.   for  which  he  took  <    ■  '^  -^ '  % 
reipofltdeat's  reoript ;  which  appellant  infifted  ^liras  no  way     <7^2* 
blading  j  and  that  refpondent  had  thereby  made  him        -^*^^ 
believe  diere  had  been  conveyances  which  charged  the 
eftate,  but  that  appellant  before  he  had  paid  more  of 
the  2500/.  had  recovered  his  writings,    and  thereby 
difcovered  that  his  eftate  was   not    liable,     and    ib 
refufed  to  pay  the  refidne :     And  infifted  that  it  now 
appearing  refpondent  had  not    any  original  right  to 
charge  the  eftate,   appellant  -  ought  not,    without  any 
conCderation,  be  bound  by  fuch  pretended  agreement, 
appellant  being  under  the  marria.^e  fettlement  and  articles 
a  parchaier  for  a  valuable  conflderation  j  and  in  anfwer 
to  an  obejeAion  of  refpondent's,   that  all   appellant's 
eftate  at  Wefleftttj  had  come  from  Anne^  the  grand- 
mother,' appellant  ftiewed  that  it  had  appeared  in  proof 
that  his   grandfather  had    purchafed    from    Bridftock 
Harfordf    Efq.    Pidgeon-houfe'fBxm,    and  other  lands 
for  loooA  in  1633 ;  and  that  Anne,  the  grandmother, 
had  by  her  will  given    other  parts  of  thefe  lands, 
charged  with   1200/.    legades,    to  -her  younger  (on, 
from  whom    appellant  had  purchafeJ  for  i5oo/.  and 
that  his  grandfather  had  copyhold  lands  of  his  owa 
there,  which  appellant  enjoyed  as  his  heir ;  and  that 
appellant  had  other  lands  there  of  his  own  purch^fe, 
and     rented     others    as    tenant;     and    that    as  the 
decree    was    worded,'  all    thefe  might  be  called  the 
truft  eR&tc,  and  appellant  muft  account  for  the  profits 
of  all,  and  that  the  whole  was  liable  to  be  fold  towards 
paying    refpondent*s    2500/ :    Whereas  appellant  in- 
fifted no  part  ought  to  be  fubjeA,  but  only  Co  much 
as  the  grandmother  had  power  to  charge ;  and  that  the 
decree,  if  not  reverfed  altc^ether,  ought  at  leaft  to  be 
rcftificd  in  that  particular  5  and   that  appellant  barely 
defired   liberty    to   (hew    his    cafe    to  the  Court  <k^* 
Chancery  as  it  really  was.  ^^^'>'"'- 

The  refpondent  on  the  other  hand  (hewed,  that 
Anne  Prife^  the  grandmother^  had  been  feifed  in  fee 
of  certain  freehold  and  cuftomary  lands  in  Wijkfton  and 
elfewhere,  worth  about  300/.  per  annum  \  and  that 
(he,  1 2th  Julyy  id87,  (iirrendered  the  copyhold  lands 
to  Thomas  Prife,  deceafed,  appellant's  father,  and 
to  refpondent's  late  wife,  Diana,  and  their  heirs,  to 
fuch  purpofe&  as  flie  (hould  dlreA :  And  by  a  deed, 
4ated  2d  April,   i<$88i    declared  the  ^tent  of  the 
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(wneen^pv   (o    ba    to  xsii/k   3000/*    porliont    an4    aa 
iUjipgity  of  40/.   ^r  annum  for   li>i0na^   and    to  coi^ 
j^obor^te   former,   fecuritles    for    that   'purpoie;    andj 
i)y  a  codicil  to,  her  ,laft  will,   dcvifed  all  her   free- 
{lold  lands  to  MaJUrs  and    IVeftphaking    (defendants 
19.  the  caufe)  for  500  years,  in  truft  for  risufing  the 
portion  and  annuity  of  4p/*  and  died  in  1689^  and  that 
9.pj>elknt    and    bi$-  father    had   ever    fince    been    in 
pofi^flion   of  the  truft  lands,   charged  with  the  por- 
tion  and   annuity:     And    that    refpondent,   in    1693, 
married  Dtftna^  and   appellant  f^on  after  reprelented 
to   refpondent    the    iniufficiancy  of   his  eilate  to  pay 
the  incumbrances  upon  it,   and  defired   an  abatenaent 
pf  his  filler's  portion  %  and  that  reipopdent,  from  bro- 
therly aifedion»  and  to  qniet  all  differences  concerning 
what  lands  were  liable  to  his  wite's  portion  and  what 
ppt,    agreed  to  ^cept   2500/.  in  full   for   the  3000^ 
und  to  abate  the  arrears  for  the  annuity,  which  were 
500/.  moie,  which  appellant  thankfully  accepted,  and 
agreed  to  pay  lOOoA  down,  ai^d  the  renjiaiptqg  1500/. 
|b  four  j^rs  af^r,  with  ^ol.  yearly  for  fojr-b^rance ; 
und  upon  paymenjt  thereof,  refpondent  a^f eeiiirM)^*jrurren<- 
der  and.  HiCgn  a,U  Ms  right  to  the  trujd  eftate  la  .appel- 
lant $  afid  that  appellant  had,  by  let4;ers  under  his  owq 
^and,  acknowledged  the  agreeQient,  and  that  it  wa$ 
very  favourable  to  biiPj  and  repeatedly  promifed  to  fland 
to  th^,:rg9iei   and- in  purfuance  thereof,   ia  JPectmber^ 
1694,  paid  refpondent  8io/*  i9  parti  ^nd  jthat  refpond- 
ent and  his  wife  had  figped  a  receipt  for  85  2A  lor.  6d» 
which  was  the  fum  expedicd  to  be  paid,  and  appellant 
had  accepted  of  the  faid  receipt^  and  therein  the  agree- 
ment was  recited  \  and  appellant  at  the  fame  time  gav? 
a  note  upder  his  band,  tp  re-defiver  tha|:  receipt  upon 
getting  another  for  the  8io/.  and.  that  appellant,  after 
four  y^ar$  acquiefcenqe,  having  declined  t»  perfcft  the 
agreemeqt,  refpondent  and  hi$  wife,^  in  Eqftef  term, 
1698,  brought  their  bill  to  compel  an  execution  thereof, 
i>r  to  have^Q  atcovint  of  the  profits  and  a  fale  of  the 
truft  eAate ;     And   that  appellant  had  put  in  five  in* 
fufficient  anfwers  ;  and  when   they  were  reported  in? 
fufScient,    put  in  exceptions    to  the  feveral   reports, 
which  wei-e,  upon   feveral   arguments    over- ruled    by 
the    l^te   Iiprd   Chan(^Uor    a^d    Lprd   Keeper^    and 
^hereby   for   three  years  prevented  a  decree  :     And 
that  Thomas,  appellant's  father^  9Sd  faid  Diana^  both 
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^ied^    And  tpCopndeot  {tjlfn^^ftered  tp  hi$  faid  wife, 
and    revived  tpe  caufe :    Aqa  that  i^ppellaqt  h^d  l^y 
^  anfyrers  coofefled  the  fgjreem^iif  to  be  made  at  jiis 
*5qp^t  aA<}  through  Ifiiidnefs  Up  Jiim  V  ^.  infiftfd  t^^ 
i^e  had  fiqcf  (fis^^  Tomp  ol|i  .<;^U.(:qllf  d  ^r^icles  pr^nde4' 
tp  be  ma4,e  pji  I^  faqi^t'i  ipacifjage,  r^rejjy  t^,  Iafid$ 
^arere  fo  f^ttlpd,.  that  ^fr«^  had  qqt  poYfcr  *Jx>  cU^rgp 
the.3Qop/.  on  the  cftate,   thqvig|^  r^fpondepj:  pi^^«?4 
that  ^/i«<  was  ^fopfe  rav^r/'at.  tri^  cx^cptm  of  thcfe 
a(rticlps  :      '^pd    ftiewed.  /jirt^cr,   that    after   .many 
aScAqd   delays  on  sippellant'^  pact^  pujp^catlpQ  pafTed 
ia    Micif4w^r   ^l^^j>    ^p4    iM    the  caufe, .  was  fet 
dovra  to  be  ne^rd  4th  Fehrufry  laft;    but  on  acjcfoiiflt  of 
ai^    ajrear  of  caWcs,  wa?  ^rrferecj   to  ftaad  early  for 
the  firft  ca^fc  flay  i^  'Trinity  tpf nj^  >|/hich  order  had 
b^n  fefvpd  911  t^e  gpp^l^t'^  cj/erl^  4th  qf  Mayl  aud 
that  appellpt  i  Q  qf  %/^/f,  pe^tioaed  the  lj%d  j^i^eper 
that  t^e  i^aufe  ipight  ti^pd  adj/qi)rne4  till  the  l^pter  mi 
jo#  '  that 'term  ;  and  refpondent  an4  appfllaRt's  coijncii 
attending  in  Court  5th  June,  firft  day  of  Trinity  term, 
the  ci^ufe  lyj^s  orii^f.e,d  to  H^i  .firft  ip  th?   pi*pej:  for 
i;2th  Jnnf,  4t.>l>i(:h  ti^p  app?|laflt,  hy  falB  CQUpcil, 
prpnaile^I   to,  j)^.  r^djf}   fp  tjj^j:  appelj^at  h^d  h^d  a- 
bput  fij^  wf ^}i;s  «ptlq,e  ,Qf  h?^riag  i.  And  that  th^  ^auft 
^a^  accordingly    called  dq   to  be  hegrd   i^ithi   7««^, 
T^hei^  ^ppplj^rit  xnadi:  defa^w^^     aQd  th^t  it  was  thercr 
Bjy^  ^^Pi^'^d .  that  appeliaiv; .  ihoyla    pay    100/.    the 
rii|g}|inj^^r    pf   tha    icoo/.    with  intereftji    n-om   the 
]tii|i^  of  the    agreement,    and    the    remaining    1500/. 
^ith  intereft,  at   the  rate  of  60/-  per  annutn^  to  the 
time   that  the    fame    by  the    agreement    was  to    be 
paid)   and  from    that  time  6/.  per  cent*   interefl:,    or 
in  default    the   truft    eftate    to   be    fold,    and   appel- 
lant to  account  for  the  profits,  and  the  whole  3000/. 
and  intereft)   with  the  arrears  of  the  annuity,  to  be 
paid  to  refpondent,  uukfs  caufe  by  the  return   of  a 
fubp^na  to  be  ferved ;  and  which  refpondent  fliewed 
ferved  i8th  June,  returnable  3d  July,  and  that  then 
on  appellant's  default,  the  decree  was  made  abfolute, 
and  afterwards  regularly  figned  and  enrolled :     And 
that   appellant    did   not    fuggeil    that    the  agreement 
had  been  obtained  by  furpriie,   but  that  it  was  void 
by   the  ftatutes  of  frauds ;   which  refpondent  infifted 
it  was.  not^    for  that  it  had  been  recited    in   writ- 
ing, and  owned  by    the  appellant  under    his    band, 

and 
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and  by  Several  lettersj  and  executed  ia  part  by  pay-^ 
ment  of  the  8io/.  aad  that,  the  old  cancelled  ard- 
'cles   ,and    conveyaacejs    infifted    oq  by  appeliaat|    to 
joover  the    freehold  iandsi    were  in  his  cuftody  be« 
fore  he  made  the  agreemeot^   and  never  fet  up  till 
after  the  bill    filed)  and    that  the    ground?   of  th^ 
prefent    appeal,     w^re    appellant's    own    ignorance^ 
and  his   folicitor's  idlenefs,   which  could  be  no  rea- 
fbos  for  the  reverfal  of  a  decree  before  Uie  Lords ; 
And  refpondent  infiAed   that  appellant  ought   not  to 
be    fuSered  to  tak^  advantage  of  his  own  vnUfnl  de- 
faults^  and  vexatious  delays,  «or  be,  let  in  to  ipiake 
uft  of  propf$  before  the  Lords^    which  he  neglcft- 
ed  tQ  produce   in   the  Court    below;    and  that  it 
would  tend  to  introduce    a  new    and    inconvenient 
Sim.  Har- P*^*^^c®  if  a    party   were  fuffered    to    decline    the 
court,       judgment  of  the  Couft  below  as  to  the  merits  of  the 
W,  Cow-  caufe,    and  bring  the  matter    originally  to  be  h^ard 
^r.         in  the  boufe  of  LordSf 

Die  Veneris y  1 8*  DeeembrU,  lyp?*  After  hear- 
Free.  Cii.  ieg  council  on  this  appeal,  complainmg  that  the  decree, 
*'^«  wias  made  ex  parte ^  and  without  hearing  appellant, 
and  was  figned  and  (mroIled|  and  appellant  precludec) 
in  Chancery,  and  praying  that  the  decree  might  be 
reverfed,  or  the  caule  lent  back  to  be  re-heard  n^ 
Chanceryi  it  was  adjudged  by  the  Lords  that 
the  appeal  fliould  be  di{hiifled|  knd  the  decree  and 
orders  complained  of  affirmed/  fsord^  j9Urn^  vpU 
j^vii.  p.  194.^  '  ,  * 


Samuef 
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Samuel  Shepherd,   John   Scarlett  A  '702. 

'    and  John  Snelly  on   behalf  of  I  '     " 

themfelves    and    othera,     the  J*  Appellants. 

Judgment   Creditors    of    Ri- 1 

cbard  Kent^  Efq,  deccafed,        J 

John  Kent^  ^'q-  *"^  others,  Exe-1 

cutors  of  faid  Richard  Kent^  lor      j 
7.A«,  *Earl   of  ^Kildare,   and  j^ ^'P^^^^^^' 
others,  -  - 

THE  appellant  dated  the  queftion  ia  this  cafe  to  be,  q^£^  -|^ 
whether  an  executor  ought  to  pay  judgment  debts 
t-ecoirered   againft  him  on  bonds,  in  priority  to  debts 
of  Ample  contraA,  or  debts  by   bond  not  reduced  to 
judgment  ?  And  ftiewtd,  that  Richard  Kent,  deceafed, 
de?ifed  his  real  and  perfonal  efiate  to  his  executors  for 
payment  of  his  debts  and  legacies  ^  and  that  John,  Earl 
of  ^iidarii    and   his  truflees,   exhibited  their  bill  in 
Chancery  againft  the  executors  to  be  paid  a  debt  of 
8000/.  alleged  to  be  due  upon  a  note  under  teftator's 
hand^  whereby  he  agreed  to  charge  certain  lands  with 
the  payment  of  that  money,  but  which  he  had  not 
charged  therewith :  And  that  the  cauie  was  heard  28th 
June,  1692,   and  the  Court  declared  that  the   lands 
were  well  charged  in  equity  by  that  note  or  agreement, 
and  decreed  accordingly,    that  all   teftator's  freehold 
and  copyhold  eftates  fpecified    in    the    note,    fhould 
be  forthwith   fold  to  the  beft   purchafcr  j  and  if  the 
purchaie  money  (hould  not  be  fufiicient  to  pay  the  8000/. 
and  intereft,    then   the  remainder  to  be  paid  out  of 
the  profits  of  the  fame  lands  from  the  time  of  exhibit- 
ing the  Earl's  bill,  to  the.  time  of  fuch  fale ;  and  that 
r^fpondents^  the  executors,  (hould  s^ccount  for  the  pro- 
fits   accordingly  \  and    if  thefe  alfo  were  infufficient, 
then  that  the  teftator's  perfonal  eftate  ftiould  be  applied 
to  make  up  the  deficiency,  and  that  the  executors  (hould 
accordingly  account  for  the  perfonal  eftate  :  And  it  was 
further  ordered,  that  all    teftatorV    creditors    fhould 
come  ID  and  prove  their  debts,  and  receive  fatisfaftion 
out  of  the  perfonal,  or  produce  of  the  real  eftate,  ac- 
cording to  the  courfe  of  law  in  payment  of  debts  by 
executors  or^  adminiftrators  \  and  that  appellants'  were 
bond  credit^^rs,  and  had  recovered  judgments  thereon 

againft 
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-H  agaidft.  refpondeot^,  the  executors ;  and  in.  tto^OetiA^r^ 


1 702.      1695,  l^xhibited  their  brll  aga'mft  the  Earl,  his  truftees^aad 
^  the  executors,  complaining  that  they  were  real   credi- 
tors of  Richard  Kent^  and  no  parties  to  th^f  Earl^s  caufe  j 
and  that  that  caufe  had  been  carried  on  by  coUufion  with 
'  the  executors,  who  never  difdoied,  but  purpofely  con- 
cealed appellant's  debts,  which  were  of  an  higher  nature 
than  the  Earl's  debt ;  and  that  appellants  ought  to  have 
had  an  opportunity  of  cdiitefting  theEarFs  debt,  and  pray- 
ing that  the  decree  might  b6  fet  afide,  or  that  the  Ead's 
debt  might  not  have  preference  before  their  debts :  And- 
that  their  caufe  came  to   be  heard  29th   June^  1696  \ 
but  the  Court  declared  they  would  not  alter  the  decree 
made  in  the  EarFs  caufe,  and  difmifled  appellant's  biH 
fo  far  as  it  fought  to  impeach  the  Earl's  decree,  or  to  let 
appellant's  debts  in  upon  the  lands  mentioned  in  the  note 
before  the  Earl  was  fatisfied:  And  it  was  further  de- 
creed, though  not  prayed  by  that  bill,  that  reipondents, 
the  executors,  Hiould  come  to  an  account  for  their,  tes- 
tator's eilate^  having  all  juft  allowances  made  tbemi 
and  that  the  Matter  report  what  appellants  debts  a- 
mounted  to,  and  alfo  to  look  into  a  debt  claimed  by 
refpondent,  '^ohn  Ke/fif  and  if  a  juft  debt,  that  then  Ken^ 
ihould  retain  of  the  teftator's  ellate  in  his  hands  fuffi- 
cient  to  fatisfy  the  fame,  and  alfo  his  cofts,  before  any 
of  the  other  creditors  were  paid;  and  decreed  that  ap< 
pellants  (hould  appoint  a  perfon  to  get  in  the  teftator's 
edate,  and  that  as  got  in^  the  fame,  as  alfo  what  ihould 
be  found  remaining  in  the  executor's  hands  after  fuch 
deductions  and  allowances,  ihould  be  applied  towards 
payment    of  teila^or's  debts,    according  to  his  will : 
And  infided,  that  appellants  being  creditors  by  judg- 
ments fo  recovered    againil    the   executors,    the    de- 
cree could  not  alter  the  legal  courie  of  payment  of 
debts  by  executors,    and  that    their  judgment  debts 
ihould  be  paid,  at  leaft  out  of  the  perfonal   aiTets,   in 
preference  to' any  creditors,  by  iimple  contraft,  or  by 
bonds  not  reduced  to  judgments :  And  8oo/.   of  the 
perfonal  eftate  being  got  in,  appellants  petitioned   the 
Court  that  their  judgment  debts  might  be  thereout  paid  ia 
the  iiril  place :  And  that  upon  hearing  that  petidon,  1 2th 
July  J  1 701,  the  bond  and  fimple.  contraft  creditors  in- 
ftfted  that  the  lail  decree  had  provided  that  all  the  debts 
ihould  be  paid  according  to  the  will,  namely  equally; 
and  that  the  iaid  decree  could  not  be  altered  or  con- 
trouled  by  any  order  to  be  made  on  the  petition;  and 
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that  the  Court  was  of  that  opidion,  and  gave  appd^x/*"  ^  ■ » 
lants  no  relief :  And  that  appellants  thereupon  applied  ijoz. 
to  re-h^ar  the  caufc,  to  the  intent  only  to  have  the  '  '  '- 
decree  explained  as  to  the  coorfe  and  priority  of  pay* 
ment;  and  that  the  caufe  was  re-heard  4th  May, 
1702,  but  the  Court  would  not  relieve  appellants  : 
And  appellants  iniifted  that,  although  the  teAator 
had  by  his  will  directed,  which  appellants  contended 
he  had  not,  that  his  perfonal  eAate  ihould  b^  applied 
to  pay  off  all  his  creditors  rateably,  without  refpeft 
to  the  nature  of  their  debts,  foch  direAion  would  be 
void,  as  contrary  to  the  rules  of  law  and  equity -,  and 
that  the  appellants  were  aggrieved  by  the  decree,  and 
that  it  ought  to  be  reverfed ;  but  that  appellants  ac« 
quiefced  under  the  Earl  of  Ki/Jar/s  decree,  but  ap- 
pealed from  the  decree,  and  all  fubfequent  orders  made 
in  their  caufe.  H,  Foley. . 

The  refpondent.  Join  Kent,  made  this  ca(e:  That 
Richard  Kent,  being  greatly  indebted,  made  his  will 
loth  March,  1687,  and  Sir  Stephen  Fox,  Bridget 
Kent,  Nicholas  Fenn,  and  refpondent,  executors  5  and  de- 
vlfed  to  them  his  whole  eftate  for  two  hundred  years,  to 
pay  500/. /^r  annum  to  Bridget  for  her  life  for  her  join-  ' 
^re,  remainder  in  tail-male  to  John  Kent,  his  nephew, 
with  remainders  over ;  and  devifed  to  his  executors  all  his 
real  and  peribnal  eflate  for  payment  of.  his  debts,  fune- 
ral expences»  and  legacies,  and  declared  that  the  term 
of  two  hundred  years  was  upon  truft  ;  that  if  his  per- 
fonal eftate  (hould  not  be  fufficient  to  pay  his  debts, 
funeral  and  other  charges,  that  then  his  executors  (houid 
raife  the  fame  with  all  their  charges,  by  fale  or  mort- 
giige  of  his  real  eftate,  and  died  in  November,  1690  ; 
and  that  refpondent,  faid  Bridget  Kent,  and  Nicholas 
Fenn,  proved  the  will,  and  poffefled  themfelves  of  as 
much  of  his  peribnal  eftate  a?  they  could,  and  found  it 
in  great  part  defperate,  and  entered  upon  the  real  eftate, 
^hich  was  all  incumbered  with  great  debts,  and  intend- 
ed to  perform  the  faid  teftator's  will }  and  that  John, 
Earl  of  Kildare,  and  his  truftees,  in  Trinity  term,  1691^ 
exhibited  their  bill,  to  compel  the  executors  to  pay  the 
8000/.  and  intereft,  as  ftated  by  appellants ;  and  that  in 
the  fame  term  Johnfon,  and  others,  exhibited  their  bill 
againft  refpondent  and  others,  for  an  account  of  tefta- 
tor's eftates,  and  to  have  them  fold  for  payment' of  their 
debts,  according  to  the  will :  And  that  both  caufes  were 

heard 
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i  '  »  heard  id  Chancery  48th  June,  idpl,  when  it  wats  de- 
ijoz.    creed  as  ftated  by  appellants :  And  that  refpondent  was 

*''',*  bound  for  and  with  the  faid  teftator  in  feveral  bonds  to 
difFerent  perfons  in  different  fums,  amounting  to  6300/. 
and  that  teftator  was  moreover  indebted  to  refpondent  by 
bond  4000/.  principal  money,  befldes  intereft,  making 
-  in  all  ten  thoufahd  three  hundred  pounds  :  And  that  in 
purfuance  of  the  decree  teftator's  eftatej  real  and  per*- 
fonal,  had  been  fold  to  the  beft  advantage ;  and  that 
according  to  the  eftablifiied  rights  of  law  and  equity^ 
refpondent  had  retained  what  was.fb  due  to  hiinfelf  $  and. 
that  appellants  had  afterwards  brought  theh*  bill^  which 
bill  was  difmifled  on  the  bearing,  fo  far  as  it  iought  to . 
affeA  Lord  Kildaris  decree,  and  that  accounts  were 
directed  as  ftated  by  appellants:  And  that  the  eftates  had 
been  ibid,  and  the  purchafe  money  amounted  to  13700/. 
of  which  1 1272/*  11/.  Q.d.  was  paid  to  Lord  Kildare^ 
and  that  appellants,  and  other  bond  creditors,  had 
agreed  to  divide  155c/.  a  particular  part  of  the  purchafe 
money,  among  them }  which  was  accordingly  done, 
and  paid  them  by  the  Mafter,  under  the  diredion  of 
the  Court ;  and  there  being  a  further  fum  of  8ooA 
in  the  Mafter' s  hands,  appellants  petitioned  the  Lord 
Keeper  that  they  might  be  psud  their  debts  before  the 
other  bond  creditors,  as  they  had  obtained  judgments 
for  the  fame,  and  that  the  other  creditors  iafifted  appel- 
lants ought  not  to  have  any  preference,  and  that  the 
Court  affirmed  the  laft  decree  on  a  Ire-hearing:  And 
that  the  eftate  falling  fhort  to  pay  all  the  creditors,  they 
differed  about  their  priority;  and  appellants  had  now 
appealed  from  that  decree,  which  however  refpondent 
infifted  ought  to  be  confirmed :  And  that  by  the  rules 
of  law  and  equity,  he,  as  an  executor,  might  retaia 
ottt  of  his  teftator's  eftate,  what  he  was  bound  for; 
and  what  was  fecur'ed  to  him  againft  any  creditor  of  the 
fame  nature,  with  hiscofts:  And  that  refpondent  was  not 
,  principally  concerned  in  the  matter  in  controverfy, 
which  moved  merely  between  the  judgment  and  bond 
creditors,  as  to  the  pdnt  of  preference  in  payment} 

W.  Nor-   and  that  the  decree,  fo  far  as  it  related  to  rei|)ondent, 

lis.  could  not  be  complained  q£ 

a  Vern. 

43 5.  Free.      j)^g  Luna,  21®   Decembris,    1702.  ^  After  hearing 

Ch.  190.    cQun^^i  upQQ  this  appeal,  it  was  adjudged. that  the 

142*  *     /ame  fliould  be  difmifled,  and  the  decree  and  orders  com- 

Vin.  xl    pinned  of  affirmedi  Lords  Journ.yol*  xm  p.  198. 

306.  xvj,  Antbmj 

'281.     . 
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Anthony  Parker^        *  *  Appdlapt. 

THE  appdlant  ftated,  that  by  articles  of  i&aniage  Cafe  C2» 
between  appellant  and  his,  late  wife,  22d  June, 
1688^  it  was  agreed  that  her -eftate  (except  fome  leafehold 
interdfts  in  hoafes)  (hould  be  at  her  own  difppial  by  deed 
or  wilij  notwithftandiDg  the  coprerturej  and  that  appellant 
being  a  member  of  the  church  of  England^  and  his 
wife,  and  her  trufteeS)  Anabaptifts^  (ti3erenc6s  arofe, 
occafioned,  as  he  conceived,  by  {bme  Anabapdfts,  and 
particolarly  refpondent  Burroughs  \  but  that  afterwards, 
by  mediation  of  friends,  they  earner  to  a  iecond  agree*  ^ 

menti  3d  Julj^  169 1,  t6  live  and  cohabit  together  or 
feparately  at  thor  pleafures,  and  that  flie  might  dilpofe 
of  her  eftate  as  (he  thought  fit;  and  that  in  her  laft  ill- 
nefsy  a  fpotted^  fever,  when  (he  was  mn  comp$s  mentis^ 
a  will  was  pretended  to  be  made  by  her,  6th  OBober^   . 
1699,  whereby  after  a  legacy  of  ioo/»  to  William  Taym 
hr,  her  fifter's  fon  and  next  of  lun,  and  other  fmall  le- 
gacies, (he  gave  the  reft  of  her'eftate  to  refpondents,  and 
named  them  executors,  who  were  no  wife  related  to 
her:   And  that  refpondents,   upon  her  death,  under 
colour  of  that  will,  poBtObd  themfelves  of  her  eftate 
>vhen  appellant  was  in  the  country,  f  and  had  no  notice 
of  her  death)  and  privately  proved  the  will  Ij\  commoa 
form  in  the  Confifliory  of  Lontbn,  of  which,  1^  ibon  as 
appellant  had  notice,  he  queftioned  the  validity  of  the 
^iil;  and  after  examination  of  ieveral  wimefl^es.  Dr. 
NtHvton^  the  proper  judge,  upon  a  full  hearing,  pro- 
nounced fentence  againft  the  will,  and  granted  adminiftra- 
tioQ  to  appellant :  And  that  refpondents  appealed  from 
that  fentence,  and  afterwards  propofed  a  Reference,  and 
artfully  perfuaded  appellant  to  name  Dr.  Titus  Oatfs  for 
a  referee,  who  was  teacher  of  the  congregation  whereof 
i^fpondent  Burroughs  was  elder  or  deacon ;  and  boQds 
of  4000/.  penalty  were  executed  next  day,  conditioned 
to  perform  the  award :  And  that  Dn  Oates,  after  feveral 
<iays  hearing  the  parties  and  their  witnelTes,  on  the  %6xh 
of  December ^  1700,  made  his  award,  and  confirmed 
the  fentence  againft  the  pretended  wittj  ai^  awarde^ 
S  appellant 


9.^  Cafe0  in  pattiament 

I  appellant  the  leafehold  eftate,  and  1500/.  in  Ilea  of  ttie 
refidue  of  his  wife's  eftate,  and  mqtual  releafes  to  be 
executed  :  And  that  refpondeats  exhibited  their  bill  ia 
Chancery,  to  fet  afide  the  award,  which  appellant  and 
Dr,  Oates  anfwered ;  and  witnefles  were  examined  on 
both  fides,  aod  the  caufe  heard  17th  November,,  i^oty 
before  the  Lord  Keeper  \  who  decnM^  that  the'' award 
fhould  be  fet  afide,  as  unfaurly  nyie  and^tained  \  but 
appellant  iofifted  that  tefpoiided»  had  .d^  fliewn  any 
indiredl  practices  on  appellant's  part»<6at  appellant  had, 
on  the  contrary,  fully  proved  that  refptfndents^  their 
friends  amci  relations,  bad,  by  c^  pttaftices,  laboured 
to  obtain  an  award  in  their  fevour,  and  had  c^red  the 
Do<5lor  great  rewards,  and  folicited  him  "  for  the  ho- 
•*  nour  of  God,  for  the  fake  of  the  gofpel,  and  for 
*'  the  fake  and  intcreft  of  the  Anabaptifts  5"  and  though 
k  was  laid  the  Do(ftor  had  exprefled  fome  refent- 
ment  againf^  refpondents,  appellant  infilled  he  ought 
not  to  lufFer  by  any  mifunderftanding  between  refpon- 
dents and  the  Doftor,  who  was  an  arbitrator  of  their 
own  choofinq;  5  and  the  rather  fo,  becaufe  it  was  proved 
that  DoAor  Oaus  had  fully  heard  all  refpondents  wit- 
RefTes  fdr  feveral  days,  apd  that  refpondents,  at  the  con* 
elufion  of  each  day,  thanked  the  Doftor,  and  declared 
he  had  behaved  himfeif  fairly  and  impartially,  and  made 
no  complaint  of  partiality  until  the  award  was  made: 
And  though  it  were  obje6bed,  that  the  money  awarded 
exceeded  the  eftate,  appellant  contended  refpondents 
might  have  much  more  in  their  hands  than  what  was 
awarded  \  and  that  the  arbitrator  was  of  that  opinion, 
by  awarding  appellant  to  releafe  refpondents  oa  payment 
of  1500/.  and  that  it  appeared  in  proof  that  the  wife't 
dilate  was  on  appellant^s  marriage  between  ^  and  6ooo/* 
that  appellant  had  lived  but  a  little  while  with  her,  and 
received  but  800/.  thereof,  ^and  a  few  fnaall  houfes,. 
N  valued  tit  400/.  and  that  ftie  increaied  her  eftate  daring 

the  fep/^ration^  and  recently  before  her  death  often  de- 
,  dared  /he  would  make  Hannah  Moreton  (a  young  prl 
her  near  relation,  who  died  jud  before  her)  worth  be- 
tween 3  and  4QO0/.  and  that  refpondent  Burrougbsy 
had  feveral  hondred  pounds  of  her  money  in  his  hands;> 
and  the  May  before  (he  died,  fliewed  two  bonds  under 
the  refpondent  Burroughs'^  hand,  one  for  1500/.  and 
one  for  500/-  and  a  note  for  500/.  more,and  again  fliewed 
Sam.  ^^^  ^^'^^^  bonds  aboUt  a  month  before  (he  died ;  Where- 

Dodd.       ^^'^^  appellant  iofiiled  ibat  the  decree  ought  to  be  rcverfed. . 
..  .The 


The  rttpcmdcnts^  la  affirmance  of  the  decree,  fhew- 
ed,  that  Hefier  Moore,  who  had  been  ^he  widow  of 
Thomas  Moore,  by  a  written  agreement  before  her  mar- 
riage with  appellant,  fi{igaed  her  eftate  in  truft  for 
her 'Separate  ufe,  andrefenred  to  herlelf  power  to  difpofe 
thereof  at  her  death,  except  the  part  agreed  to  be  fettled 
on  appellant  (which  was  rery  coniiderable)  and  there- 
upon the  piarriage  was  had  \  and  that  appellant  after- 
wards ufed  her  very  barbar9ufly,  and  feveral  fuits  had 
been  commenced  between  thepi,  but  that  they  had  come 
to  a  fecond  agreement,  by  indenture  dated  31ft  Julff 
1691,  whereby,  in  confideration  of  800/.  more  o(  Hef- 
/^r's  eflate  paid  to  appellant,  beyond  what  had  before 
been  fettled  upon  him,  her  perfonal  eftate  therein  men- 
tioned was  aiGgned  over  ia  truft  for  fuch  purpofes  only 
^  fhe  (whether  fole  or  under  coverture)  {hould  by  a^y 
writing  under  her  hand  and  feal,  or  her  laft  wiU^  or  any 
writing  purp.orjting   her  laft   will,  teftified  by  two  or 
more  witii^iTes  direA  and  appoint,  and  for  want  of  fuch 
dire^ion  and  appointment  to  her  executors  and  admi- 
niftrators,  fo  as  that  appellant,  his  executors,  and  adml- 
niftrators,  might  have  no  controul,  difpofition  or  power 
of,  or  over  the  fame,  or  any ^ part  thereof:  And  that' 
file,  having  a  juft  averfion  to  appellant  by  reafon  of  hi$« 
barbarity^  and  haying  lived  feparate  from  him  for  a  con- 
fiderable  time,  did>  purfuant  to  fuch  her  power,  6th 
OBohr,  1699,  when  of  found  mind,  duly  publifh  her 
laft  will  in  writing,  whiqh  had  been  prepared  according 
to  her  inftr unions  by  Mx»  Prime,  an  attorney  of  known 
jcrecjit,    in  the  prefencc  of   three  credible  witneffes  ; 
whereby  fl>e  difppfed  of  part  of  her  eftate,  and  made 
the  refpqndents  executors,  as  flie  had  made  the  reipon-* 
dent  Burroughs  in  pther  wills  before  drawn  by  Mr. 
Prime :  And  that  refpondents  duly  jproved  the  will,  and 
fippellant  queftioned  it  ia  the  Confiftory  Court  of  Lon- 
dou ;  and  tb^t  Dr.  Titus  .Gates,  who  had  been  turned  out 
froffi  being  preacher  in  the  congregation  of  Anabaptifts, 
had  conceived  a  prejudice  againft  refpondents  as  inftrii- 
mental  to  his  being  fo  turned  out,  and  zealoufty  (ohcijted 
thecaufe  againft  themi  and  that  by  his  management  ji 
fentence  was  obtained  againft  the  will,  from  which  fen,* 
tence  refpondents  had   appealed  to  the  Court  of  the 
Arches;  After,  which.  Dr.  Oo/fj  coatriving  to  be  fur- 
ther revenged  on  refpondents,  and  to  draw  them  into 
his  powej,    after    the    faid  fentence  was  pailed,    re- 
peatedly InHnuated  to  refpondents  that  he  was  fatisfied 
,-  S-3U  of 
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/  '  ^  N  of  the  jufticc  of  their  caufe  from  that  clacrfe  in  tte 
1702.  fecond  agreement,  whereby  appellant  had  debarred  him- 
felf  from  having  any  thing  to  do  with  his  wife's  eftate, 
and  that  if  he  had  feea  the  fettlement  before,  he  would 
never  have  ftirred  a  ftep  for  appellant^  and  that  be  was 
fatisfied  of  the  validity  of  the  will ;  and  that  the  inflmo- 
tions  given  to  the  attorney  who  drew  it,  were,  in  his 
judgment,  a  very  good  will;  atfd  preflbd  refpondents 
friends  to  perfuade  them  to  refer  the  matter  to  him,  de- 
cliaring  that  otherwife  they  would  Ipend  the  eftate,  and 
none  be  the  better  for  it,  but  that  damlied  crew  of 
rogues  in  the  commons,  as  he  called  them,  who  would  get 
all,  and  that  it  grieved  him  to  Tee  fuch  an  efFufion  of 
chriftian  money,  in  fuch  an  anti*chriftian  court  as  that 
was ;  and  by  fuch  inflnuations  prevailed  on  refpondents 
to  refer  the  matters  to  him^  but  on  exprefs  condition 
that  neither  Mr.  Porter^  an  attorney,  appellant's  agent, 
cor  Mr.  Lovell,  appellant's  proftor,  nor  a  Mr.  JejfrejSf 
fhould  be  prefent ;  for,  that  as  .they  had  left  the  law, 
they  would  have  nothing  to  do  with  lawyers :  And  that 
refpondents  were  by  fuch  contrivances  drawn  in  to  exe- 
cute a  bond  of  4000/.  penalty  to  ftand  to  the  Doaor's 
award  :  And  tliat  feveral  attendances  were  had  at  Dr. 
Oatej^s  houfe,  where,  contrary  to  the  condition  of  the 
arbitration.  Porter^  Lovell^  and  Jeffrey ^  were  all  pre- 
'  fent ;  and  that  the  Dodtor  abetted  them  in  rude  beha- 
viour to  refpondents  and  their  witnefles,  whom  the  Doc- 
tor himfelf  not  only  refufed  to  hear,  but  palliated  mani- 
fieft  contradiflions  of  appellants  witnefles,  and  at  length, 
in  vengeance  to  refpondent,  and  from  malice  of  mind, 
freely  and  indecently  avowed,  publUhed  his  award  un- 
der his  hand  and  feal,  whereby  he  not  only  confirmed 
the  fentence  againft  the  will,  but  awarded  refpondents 
to  pay  1500/.  to  appellant  at  his.  Dr.  Oate/s^  own 
houfe,  though  no  part  of  the  faid  Hefier^s  eftate  had 
ever  come  to  the  hands  of  the  reljpondent  Reynolds,  and 
very  little  to  refpondent  Burroughsy  to  the  utter  jRuin  of 
refpondents  and  their  families :  And  that  to  be  relieved 
againft  this  award,  refpondents  exhibited  their  biU,  and 
appellant  a  crofs  bill,  which  were  both  anfwered :  And 
To  juftify  this  extravagant  award,  the  Doftor  had  fworil 
in  his  anfwer  in  Chancery,  that- the  teftatrix,  a  fortmght 
before  fhe  died,  acquainted  him  that  ftie  had  above 
2000/.  in  refpondent  Burroughs^  hands,  and  alfo  that 
ihe  had  (hewed  him  two  feveral  bonds  under  refpondent 
Burrpughs*%  hand  and  leal  for  1500/*  and  the  other  for 

500/. 
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j^ooA  bat  refpoQdeat'fliewed  that  the  Doftor  had  not 
infifted  oar,  or  pretended,  any  thing  of  thi$  at  the  time 
of  the  reference,  nor  till  his  anfwer  in  Chancery ;  and 
that  refpoadeat  Burroughs^  in  his  anfwer  to  appellant's 
crofs   Ull,  had  denied  that  he  ever  entered  into  fuch 
bonds :  And  fliewed  that  it  had  been  proved  ia  the  caufe 
that  the  teftatrix  had,  about  two  years  before  her  deaxh, 
fVom  before  the  commifiioners  upon  ao  appeal  for  he- 
icg  aflefTed  too  much  for  her  perlbnal  eftate,  that  (he 
"was  not  worth  above  300/.  and  that  it  appeared  by  th^e 
depofition  of  *^one  of  appellant's  own  witne/Tcs,  that   ihe 
had  declared  (he  was  2000/*  worfe  by  her  marriage  with 
appellant :  And  that  refpondents  had  fully  proved  that 
IDodtor  Oates  was  angry  with  refpondents,  becaufe,  bc- 
iides  the  matters  before  mentioned^  they  had  neglected 
to  invite  him  and  his  wife  to  the  teAatrix's  funeral,  and 
prevented  his  preaching  her  funeral  lermon ;  and  that 
;]K<had  declared  he  cared  not  which  of  the  parties  got 
the  caufe,    fo  refpondent  Burroughs  was   ruined;  and 
£ud  '^  God  had  put  a  rod  into  his  hands,  wherewith  he 
woiiid Tcoarge  Burroughs ;  and  that  he  would  fwinge 
Ium$  and  when  he  had  wore  it  to  the  ftump  would  lay 
k  by  $  and  that  refpondent  Burroughs  was  a  rogue',  and 
before  he  had  done  with  him  he  would  ruin  him,  and 
make  him  fly  the  country,  and  not  leave  him  worth  a 
Ihilling;  and  had  (aid,  ''do  you  think  that  weaver's 
boy  (meaning  the  refpondent  Burroughs)   (hall  knock 
heads  with  me,  who  have  been  a  Doftor  of  Divinity 
above  thefe  twenty  years?"  Andi   being  told  he  ought 
not  to  feek  for  revenge,  but  leave  it  to  God  \  pates  re- 
plied, **  God  was  many  times  long  before  he  did  it  \ 
and  that  when  the  Jews  refufed  St.  PauJ^  he  turned  to 
the  Gentiles."     And  it    being    replied    to    him,    that 
though  St.  Pj]// did  turn  to  the    Sentiles,  he   did    not 
wage  war  with  the  Jews ;  Oats  rejoined,  "  that  though 
fauPs  teeth   were  grown,  his  nails   were   not,"  And 
that  Oats  had  further  declared,  that  refpondents  defervr  ■ 
«d  to  lofe  the  caufe,  becaufe  they  brought  it   into  that 
caxkA  Babylonijh  Court  of  Doftors   Commons,  which, 
he  faid,  was  nothing  but  a   damned   relifl  of  popery  ; 
And  that  upon  hearing  th^  caufe,  the  Lord  Keeper, 
.upon  reading  the  faid  feveral  deeds  and  proofs,  and  the 
oonviAion  of  perjury  of  Doftor   Oates y  declared   that 
neither  the  reference  or  award  were  fairly  or  indiiFe- 
rently  obtained  \  and  that   the  avyard  appeared  to  be 
made  revengefully  and  partially,  and  therefore  decreed 

the 
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i  ^  a^lrai^  be  lee  afid^i  tsoA  the  award  boad  to  he  Can* 
oelledy  and  appellate  to  «(!kitow}edge  fatisfo&ioo  cm  tHe 
'  record  of  the  judgmert  obtained  thereupop  %  a^id  tfato 
iecurity  formerly  given  by  relpoi^deats  tb  the  fheriffs  of 
London  and  Middtrfex,  upon  a  iv^  <9r^/i/  rrgno  being 
ibed  out  againft  them»'to  be  vacated  and  dt&harged; 
Which  decree  refpondents  infift^d  was  jnft  and  relia- 
ble, and  ought  to  be  affirmed ;  and  the  r^tber^  becaafe 
Thomas    appellant  had  the  fent^ce  with  him,  if  it  could  be  fup* 
Powis.      ported,    in    the   Ecclcfiaftical   Court  j  whereas  if  thei 
William    award  (hould  ftand|  reipondents  had  no  jemedy  at  law 
Cowpcr.    or  clfewherc. 

Dii  Jovis,  a8^  J^nudnif  1702.  After  hearing  coua- 
|t:il  upofi  this  appeal,  it  was  adjudged  that  the  fame 
/hould  be  difmifTed,  and  the  decree  complained  of  affirm? 
ed ;  and  tha^  appellant  fliould  pay  refpondents  20/.  cofts 
pf  defending  the  appeal.  Lords  Journ.  yo|.  3^vii.  p, 
261. 

t3r  Thp  ediior  hatb  be^n  more  eireumflantiat  i»  *th 
foregoing  repott  thhn  >ufualy  hecattfe  fhit  beting  a  frivak 
cafe^  long  after  all  plot  bufmiffes  vforo  cool  and  lliugied  t^f 
fbtHos  the  true  ffiind  rf  the  famous  Tims  Oates>  f^ 
nohkhfomrhifloriamfem  trenffrtain  doubts f  - 
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William  Petrfmy   Efq.      •    -        Appellant, 
Thomas  Milts^  and  fFiUiam  Milas^  ^  Refpondeciis. 

THE   appellant   fiated,    that  he  was   and    hadGare53. 
for  many  years  been  ieifed  in  fee  of  the  qaftle 
and  manor  of  Stokejley^  with    the  appurtenance^^   ip, 
the  county  of  Tork,  belonging  anticntly  to  the  family: 
of  the  Balhlsy  after  to  Lord  Eun^  and  after  to  Sir . 
Richard  FoJier\    held  formerly  fix)m  the  Crown  un- 
der  the   annua)  rent  \of  13/.  4^.  and  now  from  Sir 
Henry    Harwood^    Baronet,    patentee  of  the  crown, 
under  the  fame  rent^    and  that,  time  out  of  mind, 
there     had   been    an    antient    water    cOrn^-mill,     and 
alio    an  andent    horfe-mill  at  the  weft   end  of  the. 
town  of  Stokefley^    within,    and    part  of  the  manor^ . 
whereat  all  the  tenants,    freeholders  and  inhabitants 
cf    the    town    of    Stokefley,    did  ufe  and  ought   to 
groki  all  then-  corn,  gram,   and  malt,  confumed  ta* 
their  hoofes,    allowing  the  fifteenth  dtfti,    or  other  > 
reafixiable  toll  or  moulture:    And  that  Stebjiey  was 
s    market    town,     and  that  the  water  wbich  drove 
the  mill  ran  throi?gh  the  towa  from  eaft  to  w^ft; 
and    that    the     mill-dams     frequemly    ftoppiog    the 
water    below    the    town,     occafioned    futih    inunda* 
tions  and  floods  in  the  town,  that  the  people  could 
not  live  in  the  lower  rooms,     and  thole  who  had 
not    upper    chambers     were    forced    to    quit    their 
houfes;      And  that  the  inhabitants,   to  prevent  ibch 
mifchief   from    the    floods,      requefted    Sir    Richa^-J 
Fofter,    then    lord    of    the   manor,    to   remove    the 
andent  naiUs  to  a  more  convenient  place;    and  he,  ' 
fdr  their  eafe  and  benefit,    at  his  private  expeacc  of 
150/.    removed    his    antient    mills    from    below  the 
town,    and    built  other  mills  above  the  town,    and 
pulling  down  the  old  dams,  gave  free  pafiage  to  the 
water,    fb  that  the  town  was  now  feldom  flooded:    1 
And  that  inftead  of  the  antient  water-mill  and  horfe- 
millj    he  had  built  two  water-mills, under  one  roof; 
and  that    appellant,    fince  he    purchafed  the  manor, 
had    bdlt    a   horfe-mill     under    the    fame   roof  ^ior 
grinding  malt,  and  had  kept  the  pther  mills  in  good 
order  for  grinding  corn,  and  that  they  were  fiMd^ 

eat . 
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ent  to  lenre  thetovm;  And  that  rerpondents  had  fit 
up  a  haad-miU  within  t^e  town^  in  which  they  ground 
inalt  for  themfUves  and  othersi  which  was  confumed 
in  the  town,  and  alio  ground  their  corn  at  other  mills: 
And  that  appellant  exhibited  his  bill  in  the  Exchequer 
againft  refpondents,  to  have  his  fuit  of  mills  continued 
and  eflablKhed  :  And  9th  July  laft»  the  caufe  was  hesrd 
before  the  Lord  Chief  Baron  Ward,  Barons  Bury  and 
Prhs  i  and  that  appellant  had  proved  by  many  witnelTeSi 
freeholders  or  inhabitants  of  Stokejleyy  who>  as  fuch, 
fwore  againft  themfelves)  the  prefcriptjon  for,  all  the 
inhabitants  to  grind  at  the  antient  mills,  and  that  they 
had  been  removed  at  the  requeft  of  the  inhabitants,  and 
for  their  eafe  and  benefit^and  that  they  ftill  reaped 
the  benefit  of  that  removal:  And  that,  Mr  B^ron 
Pric€  was  of  opinion  appellant  ought  ro  be  relieved, 
and  defendants  decreed  to  grind  at  the  new  mills ; 
but  the  other  two  Barons  held,  that  by  the  removal 
of  the  miUs,  the  prefcription  was  defttroyed  in  law, 
^d  that  they  could  not  relieve  it  in  equity;  and  for 
that  reafon  difmilTed  the  b'dl ;  and  though  appellant  mufl 
thereby  lofe  his  fuit  of  mills,  aUbordered  him  to  pay  fe(* 
pondents  coik;  and  appellant  complained  h^  was  ag* 
grieved  by  the  decree,  and  infifted  it  ought  to  be  reven- 
ed,  becaufe  the  antient  uiage  and  prefcriptiqa  h^d  beeq 
proved  by  a  multitude  of  witneiTes^  and  alfp  that  the 
antient  mills  .were  removed  at  the  requeft  and  for 
the  benefit  of  the  inhabitants  ;  .  and  that  therefore, 
although  in  ftriAnefs  of  law,  the  fuit  and  fervice  to  the 
andent  mills  were  deftroyed,  yet  a  Court  of  Equity 
ought  not  to  permit  them  to  take  advantage  thereof, 
buf  ought  to  decree  them  to  perform  the  (amip  fuit  and 
fervice  to  thefe  mills  as  of  right  belonged  tp  the  antieat 
mills:  And  that  it  was  alu>  proved  in  the  caufe,  that 
ever  fjpce  the  removmg  the  antient  mills,  the  iphabitants 
had  generally  uled  to  grind  at  the  new  mill$»  and  that 
if  any  perfbn  let  up  any  mills,  the  lord  of  the  manor, 
when  he  defcovered  it,  either  brpke  fuch  mills,  at 
compelled  the  owners  to  pull  them  down,  or  forbear 
ufing  them  \  and  that  foreign  millers  were  frequently 
difturbed  when  they  came  to  fetph  corn  out  pf  the 
faid  town  to  grind:  And  appellant  infifted  that 
fuch  general  ufage  was  a  prefumptiop  ami  evidence, 
that,  there  was  an  agreement  by  the  inhat^tants  tp 
condnue  their  fervices  to  fuch  new  mills  i  and  that  the 
inhabitants  ought  to  be  decreed  to  perform  fuch  agree- 
ment : 
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IBttcnt :     And  that  though  the  Conrt  had  not  thoucht  fit  i-p'*'  '   "  ^ 

to  relieve    appellant,    yet  tinder  thefe    circnmuances     1702. 

there    appeared   no    reafpn    to   decree    cofts  ^gainft  _■  -    -' 

him.  vo."- 

Phipps. 

The  refpondents  on  the  other^  hand  (hewed,   that 

riiey  had    in  their    anfwer    denied    the    antient    fuit 

and  new  agreement,  and  that  iifue  being  joined  upon 

all  matters  in  variance,    they  were  neceflitated  at  « 

very  heavy  expence    to    examine   witneflTes  to  every 

matter  in  ilTae:    And  that  the   caufe  was  heard  at 

Seijeant*s-inn    after  Trinity    term,     1702,    and  that 

appellant  then    waved  all    matters,    fave  the  fuit  of 

mil},    and    his   claim,  '  that    the    tenants    and    inha* 

Intants    fhould    bake    every    thing  bakeable    conliim- 

i^d    within     Stolejley    at    his    bakehoufe  there;     and 

ihat  on  a  full  hearing,   and    after   great  deliberation^ 

the  bill    was  difmiflEed  as   to  the   whole;      and  this 

decree  of  difmiflion    refpondent    jnfifted   ought  to  be 

affirmed,     ):)e,cau(e    it    appeared   oii  appellant's    own 

(hewing  th^  the  fuit  to  the    former  mill,   if  admito- 

ted  due  by   prefcription   (which  yet  was  not  fufficii-' 

ently  proved)  was    by*  the   demolifhing    of   it,    and 

new  eitifiion  at  a  great  diftance,    intirely  deftroyed ; 

and  becaufe  there  was  no  proof  of  any  time   when 

(he  fuppofed  agreement,  touching  dpmotifhing  the  old^ 

$nd  erecting  of  thp  new  mills  was  made  -,  and.  that 

^  Court  of  Equity  ought  not  to  execute  and  eftablifh 

an   agreement   not    produced    nor  afcertained:     And 

that  there  appeared  no  reafon  to  prcfume  any  fuch 

^gr^ment   ever  made,    inafmuch    as    at    and    about 

the  time  appellant  aimed  to  affign  the  new  ereftion 

pf  the    priefent    mills,    and    cvej:    finpe    the    tenants 

and   inhabitants    had    ground    at  pl^safure  at    fbveral 

adjacent    mills,    and    erected    and  uled   private  o|ies 

in  the 'town;    and   that  the    carriers    or   loaders  of 

the  adjacent  mills  came  twice  or  thrice  a  weel^,  or 

ofieiier,    in  the    day   time,   to    fetch  the  grift  from 

the    tenants    iand    inhabitants     without    oppofition: 

And  that  the    prefumption  was  againft  fuch  antient 

pill,    becaufe   StqkeJIey  was  a  large  market  town  of 

gfeat  refort,  and  the  appellant  himfelf  ftated  that  there^ 

y^as  but  one  old  mill,    and  it  could  not  be  reafon- 

aibly  imagined  that   all   the  tenants    and   inhabitants 

"^ere  immempriaUy.  bound   to    do  fuit  at  that  mill, 

¥rhich   could    not   ferve   a    fourth   part    of    them: 

•  And 
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I—  ^      ;Aad  finaHy»    that  the    confideration  allied  for  the 
1702.    fuppoled  agreement  wholly  failedi    fince  it  was  fully 
^<*  >*  '-^ in  proof  that    the  town    was   ftill  liable  to  inuada- 
don    as    before,    and  that  the  removal  of   the  for- 
««*  mer  mill  was  for  the  owner's   private  convenienqr, 

Cowper    ^   ^^®   former  fitnation    was  more  expoifed  to  the 

tChefJ  impetuoufiiefs  of  the  river  than    the  new   one,  and 
yre.   *  required  more  timber  and  materialsj   and  more  frequent 
and  expenfive  repairs. 

Dii  SMati,  20^  Fihrtiarii^  1702.  After  heariag 
council  on  this  appeal,  it  was  adjudged^  that  the 
fame  fliould  be  difmiiled,  and  the  decree  and  difmiiHoa 
complained  pf  aiSrmed*  L^rd^  Jmrn.  vol*  xvii. 
P-  299. 
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1702. 
St.Jobnlvye,  Efq,  •  Appeflant. 

JEdward  4J^ef  Efq.  •  Refpojadcnt. 

THE  appellaot  ftatcd  that  he,  about  Aprils  1696,  q^^  -^^ 
was  deiignedly  introduced  to  refpondent,  who 
was  then  a  captain  of  a  company  in  a  marine  regiment 
commanded  by  the  Marquis  of  Carmarthen,  and  was, 
through  furpriiei  prevailed  on  to  (ign  articles,  thatrefpon- 
dent  &ould,  on  or  before  ilff^^m»i#r-d!ay  then  next^  pro- 
cure for  appellant  a  commiflioo  to  be  captain  of  the  refpon- 
dent's  company,  and  appellant  to  pay  refpondent  600A 
confideration ;  and  gave' a  bond  of  1200/.  penalty  for  per- 
formance, and  a  warrant  of  attorney  to  confefs  judgment 
thereon,  and  that  both  werd  depoiited  in  the  hands  of  a 
Mr.  Milburne^  deceafed,  as  efcrows,  not  to  be  deliver- 
ed until  fuch  commiflion  procured:  And  that  zppcU 
lant  ftaid  in  town  until  after  Midfummer-dayy  and 
the  commiffion  not  being  then  procured,  retired  into 
the  country;  but  that  about  Michaelmas  following 
he  received  a  letter  ffom  refpondent,  acquainting  him 
that  ix^  had  procured  the  commiflion  ;  whercnpon 
^pellant  fome  time  after  came  to  town,  and  found 
that  the  commiflion  had  been  difpofed  of  to  another 
perfbn ;  and  that  refpondent  had  notwithftanding  pro? 
cured  the  warrant  of  attorney  from  l\dUburne^  and 
had  judgmisnt  entered  up  againft  appellant  for  1 200/. 
and  threatened  to  fiie  execution  againft  him ;  and  that 
appellant  was  advifed  that  the  agreement  was  not  only 
void,  for  fraud  and  furprife,  but  was  abfolutely  re- 
pugnant to .  feveral  ancient  and  modem  ftatutes,  and 
particularly  to  a  ftatute  made  in  the  5  th'  and  6th  years 
of  King  Edward  the  Sixth,  and  another  made  6th 
jind  7th  King  fVilliam  the  Third,  againft  buying  and 
felling  of  offices  in  the  army  ;  which  obliged  the 
perfon  coming  in  to  make  oath  that  he  neither,  di- 
re£lly  or  indire£lly,  paid,  or  caufed  to  be  paid,  or  pro- 
miled  to  pay  any  fum  of  money  or  gratuity  whatftever, 
for  the  commifiion;  and  that  thereby  appellant  could 
notpurfue  the  agreement,  or  accept,  or  a£):  under  the 
commiffiout  without  being  guilty  of  wilful  perjury, 
which  refpondent  knew  at  the  time  of  the  agreement; 
though  appellant,  who  was  theQ  a  ftranger  to  the  conftitu- 

tiop  ' 
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4^w\*wi  s  tion  of  the  army  did  not :  And  that  appellinti  in  Michael'' 
i^oz.     nuts,  1698^  exhibited  his  bill  in  Chancery  againft  ret 

^"" ^ '  popdent  to  have  the  articles  fet  afidc,  and  the  bond 

and  warrant  of  attorney  delivered  up,  and  the  judg- 
ment difcharaed :  And  that  the  canfe  came  to  be 
beard  itfth  Jum  laft ;  and  it  not  fully  appearing^  as 
alleged,  whether  marine  regiments  were 'included,  or 
to  be  coriftrued  within  the  words  of  the  ftatute  of 
JFiltiam,  the  Lord  Keeper  declared  he  could  not  re- 
lieve appellant,  and  difmifled  his  bill  as  to  any  re* 
lief,  fave  only  againft  the  penalty  of  the  judgment: 
Which  decree  appellant  infifted  ought  to  be  reverfedj 
becaufe  it  was  utterly  impoflliblc  by  the  laws  then,  and 
yet  in  force,  for  'appdlant  to  have  the  benefit  of  the 
agreement  on  his  part ;  and  that  he  declined  taking  out 
the  commifCon  to  avoid  wilful  peijury^  and  that  as  he 
peither  had,  nor  could  have  the  benefit  of  the  agree- 
ment on  his  part,  there  was  no  reafoq  refpondent  Qiould 
have  fo  great  a  fdm  from  him  for  nothing;  and  that  it 
might  be  of  dangerous  confequences  to  the  nation,  and 
a  fatal  difcouragement  to  the  officers  of  the  ^my,  to 

hk^         countenance  the  buying  of  military  commiiBoBS^  and 

Squibb,     jhereby  prevent  gradual  advancemcnt» 

The  refpondent  on  the  other  hand  Xlated,  that  he  had 
fceen  many  years  before  1696  a  captain  in  the  firft  regi- 
ment of  marines,  and  growing  aged,  and  very  infirm, 
had  thoughts  oif  guittiog  the  feryice,  and  that  appel- 
lant knew  this,  and  frequent!^-,  by  himfelf  and  his 
agents,  folicited  refpondent  to  procure  him  to  be  a 
captain  in  that  regiment ;  and  that  thereupon  the  agree- 
ment and  bond,  ftated~by  appellant,  were  entered  into-, 
and  that  the  bond  and  warrant  were,  by  mutual  con- 
fcnt,  depofited  in  the  hands  of  Mi'burne  \  and  that 
refpondent  figned  a  writing  to  appellant  declaring  the 
purpofe:  And  that  refpondent  accordingly  procured  a 
commiffion  to  be  figned  by  his  late  Majefty  King  Wil* 
Ham  for  appellant  in  refpondent*s  room,  dated  at  Gm- 
t lours  in  Flanders ^  3d  Jufjy  96,  and  on  its  being  re- 
turned into  the  Duke  of  sitrew/hury's  office,  (then  one 
of  the  principal  fecretaries  bf  ftate)  refpondent  gave 
appellant  notice  that  the  commiffion  lay  there  ready  for 
him ;  and  that  after  this,  and  not  before,  the  bond  add 
warrant  of  attorney  were  delivered  to  refpondent  by 
Milbourne ;  but  that  appellant  thought  fit  to  difappcar, 

add 
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and  negkded  to  take  out  his  commiffion,  or  pfcrforni  his  r*     '^      » 
duty  required  by  the  faid  commiffion  j  and  that  there-     1702* 
upcm  it  was  fome  months  after  granted  to  one  Bradbury^  ^'-'  - 
a  lieutenant  i^  the  fame  company  :  And  that  after  appel- 
lant had  made  refpondent  lofe  his  em  ploy  men  t^  inftead 
of  paying  the  600/.  he  brought  his  bill  in  Chancery  to 
be  -relieved  againft  the   agreement,  untruly  pretending 
he  was  overcome  with  wine,  and  not  in  his  fenfes  when 
the  bond  and  articles  w^re,  executed  ;  and  that  although 
he  found  himfelf  tricked  into  a  very  fooIi(h  agreement^ 
yet  he  w^as  reibived  quietly  to  undergo  the  punifhment 
of  his  .  folly,  if  refpondent  would  have  performed  his 
part  of  the  agreement,  and  pretended  he   had  not  fo 
done  ^ .  and  contended  that  offices  in  the  army  were  not 
faleable  :  And  that  appellant  had  made  no  proof  of  his 
pretended  equity,  but  that  refpondent  had  fully  proved 
the  agreement,  and  that  he  ha(^  performed  all  required 
of  him  ;  and  that  the  Court  was  of  opinion  on  the  Mur- 
ing, that  appellant  ought  not  to  be  relieved  any  further 
than  againft  the  penalty  of  the  bond  and  judgment,  and 
therefore  decreed  appellant  to  pay  refpondent  the  prin- 
cipal and  intereft  due  upon  the  bond  upon  lerviee  of 
the  decree ;  and  that  in  cafe  appellant  paid  the  money 
upon  fervice  of  the  order,  he  was  to  be  excufcd  from 
cofts,  but  in  default  thereof  was  to  pay  refpondent  his 
cofts :  Which  decree  refpondent  infiftcd  was  juft  and  |^^"^y 
equitable,  and  ought  to  be  affirmed,  rolcy, 

Die^  Sabbati,  lo^Februarii^  170a.     After  hearing  p^^c.  CL 
council  upon  this  appeal,  it  was  adjudged   by  the  ,^/ 
Lords  that  the  fame  (hould  be  difmifled,  and  the  order  Vid.iv. 
and  decree  complained  of  affirmed .^-I.Wx  Journ.  vol.  406.  xv'u 
xvii.  p  298.  i29^ 
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I'bomas^  Lord  WbartoHy    -  -     Appdl^t. 

Jiobert  Squire^  Efq.        -  *         Rcfpondent. 

Cafe  cc     ^Tp  HE  appeal  was  from  the  following  order  of  the 
^^*      jL     Court  of  Exchequer,  dated  15th  ^«/y,  1701. 

"  Ebon  WHEREAS  on  the  26th  of  February  M, 
*'  up^  motion  on  the  part  of  Thomas ^  Lord  Wharton^ 
<*  it  was  ordered  by  the  Courts  that  a  commiffioQ  iflbed 
•*  out  of  this  Court  in  the  15th  year  of  the  reign  of 
**  King  James  thfrfirft,  together  with  fix  feyeral  arti- 
^<  cles    of    iaftruftion,    and    eight    feveral  fchedules 
**  thereto  annexed,  purporting  a  boundary  and  furvey 
•*  of  the  honour  or  Richmond,  and   the    lordftiip    of 
**^  Middleham,  in  the  county  of  Tork^  taken  by  virtue 
*'  of  faid  commiflion  by  Sir  Timothy  Hutton,  and  Sir 
^<  Talboth  Bowes^  Knights,  and   other  commiiEoners, 
^*  and  dated  at  Richmond  iptb  OBober^  1618,  ihould 
**,  be  left  in  the  hands  of  Mr.  Thomfon^  one  of  the  at- 
*'  tornies,  but  ihould  not  be  received  as  a  record,  or 
^  filed,  nor  any  ufe  made  thereof,  or  of  the  inroUment 
.^^  thereof,   until    further  order  j  now,  on   motion  of 
••  Mr.     Turner^   on   behalf  of  Sir   William  Robinfotit 
**  Baronet,  and  others,  praying  that  the    faid    order 
*'  might^be  fet  afide,  and  that  the  faid  commiffioo,  arti- 
•*  cles,  and  fqrvey,  might  be  allowed  of  as  a  record, 
*'  and  filed  accordingly :  For  that  it  appeared  by  an 
•*  cndorfement^  written  in  the  hand  of  the  Court  on 
**  the  outfide  of  the  laft  of  faid  (chedules,  that  the 
•«  fame   were   delivered    into    this    Court   28th  No- 
**  vember,   in     the  *  i6th    year  of  the  reign  of  King 
*'  .James,  by  the  hands  of  Roger  Kenion,  Qent.  one  of 
^  the    commifConers  in   the  iaid  commii&on   named, 
«*  and    that    the   faid  commiffion  furvey.  like  wife  ap- 
"  peared    to    have    been   returned   and  filed  in  this 
•*  Court,. for  that  in  an  order  or  decree  made  18th  J«»^, 
*'   19.  Jac.  touching  the  tenants  of  the    honour    of 
•*  Richmond  and  lordfhip  of  Middleham,  it  was  recited 
«*  that  upon  furvey  made  in  June,  July,  Augujt,  Sep' 
*«  tember,  and  Ohober,  161 8,  by  Sir  Timothy  Button 
**  and  Sir  Talbot  Bo%ves,  Knights,  and  other  conunif* 
**  fioners  certified,  into  this  Court,  and  there  remain- 

"  ing 
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*^  log  of  record:  And  it  appeared  that  there  had  been 

**  improved  of  aad  from  the  moors  and  waftes  of  the 

**  manors  of  Richmond  and  Middlebam,  feveral  great 

"  parcels  of  ground^  and  other  parcels  were  intended 

'*  and    defired  to  be  improved,  which  improvements 

**  are   particularly  recited  in  the  faid  order  or  decree^ 

*^  and  are  the  fame  that  are  mentioned  in  the  faid  fur- 

**  vey  now  in  queftion,  and  after  the*  recital  of  the  faid 

**  improvements  in  the  iaid  order  or  decree,  it  is  there- 

'*  in  mentioned  in  theie  words,  {viz.)  as  by  the  faid 

**  certificate,  bearing  date  at  Richmond  the  19th  day 

'*  of  O^obery  i6i8,  relation  being  thereunto  had  may 

''  nu>re    fully  appear ;  and  th^  Court  was  alfo  inform- 

''  ed,  that  in  the  book  of  inroUments  of  furveys  and 

'*  other  matters,  of  the  reign  of  the  faid  King  James, 

'«  (No.    21)  remaining  with  the  auditor  of  the  county 

*'  of  ITorkf  the  faid  articles  of  inftruAion  and  furvcy 

^*  contained  in  the  faid  eight  fchedules  annexed  to  the 

^'  faid  commiiEon,  were  entered  and  inrolled,  together 

^'  with  thefe  words  writ  in  the  faid  book  of  inrollments^ 

'*  immediately  before  <he  faid  entry  of  the  faid  articles 

•*  and      furvcy,     via.     Inter    Inquefs*   isf  Extent^  dt 

"  anno  1 6^  Regis  Jacobi  in  Scaccio*  remanen^ac  in  Cujlod* 

**  RemenC  Regis  ixi/ien*  inter  aP  continenter^  ut  fequi'^ 

*^  tur  I    And    the  Court  was  Ukewile  informed  that 

**  the    faid    commiflion,    articles  of  inftrudtion,  and 

"  fiurvey,  were  copied  in  or  about  the'  year,  1674,  by 

'*  the  faid  Mr.  Thomfon  for  his  mafter,   Hugh  Frank*' 

**  landi  Clent.   deceafed,  late-  one  of  the  attomies  c^ 

'^  this  Court ;  and  that  it  alfo  appeared  amongft  other 

**  things,  by  the  affidavit  of  Mathias  Hawkins^  Gent. 

"  formerly  clerk  to  Mr.   Watts ^  one  of  the  attornies 

**  of  this  Court,  now  read  in  Court,  that  two  or  three 

"  years  after  the  year  167 1,  he  had  fent  the  iaid  com- 

**  miflion,  articles  of  inftrudlion,  and  furvey,  now  in 

^^  queilion,  as  he  was  well  fatisfied,  and  in  his  con- 

*'  Icience  did  believe,  upon  the  proper  title  of  fpecial 

'*  commiffions   and    inquifitions,  in  the  r6th  year  of 

**  the  reign  of  the  faid   King  James  the  firft,  in  the 

'*  innermoft  room  of  the  King's  Remembrancer's-office 

''  ^x^fVeJminfieTy  and  that  the  laid  Mr.   Hawkins  did 

'  **  then  (hew  the  fame  on   the  faid  title  to  Humphry 

"  Wharton  y  Efq.  and  Peter  Atktnfon^  Gent,    and  that 

"  when  he  faw  the  faid  commiffion  and  furvey  on  the 

"  file,  there  was  not  any  map  annexed  or  filed  with ' 

*^  theiame,  as  he. did  alGiredly  believe,  and  the  faid 

*'  Mr. 
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i*  Mr.  Turner  alfo  informed  the  Court,  that  ttic  fii J 
<^  commii&oii,  articles  of  inftru^Vion,    and  fchedules, 
**  were  uncxpeftcdly  found  by   John  'Rudd,    Gent. 
'^  late  Clerk  to  Ralph  Grainge^  £fq.  deceafed,  who  was 
••  formerly    concerned    as    foJicitor    for    John  Hov/^ 
^^  Efq.  in  one  or  more  trials  at  bar  of  this  Court, 
*'  concerning    ibme  lead-mines  in    the   faid    lord(hi(f 
'*  of  Middlebantf  in  which  trials  the  faid  coonmiffioa, 
*»  articles,    and  furvey,    were,   as  was  alleged,  ufcd  as 
**  evidence  about  two  days  after  the    29th    day   of 
"  Augttfl  laft  at  Stockton^  in  the  county  oi  Durham, 
^  in  the  prefence  of   Alderman  Atkinfon  of  Stockton 
^*  aforeiaid,   and  others  amongft  a  bundle  of   papers 
"  belonging  to  the  faid  Mr.  Grainge  in  hi^  life  time^i^ 
*<  which  bundle  of  papers,    amongft  other  papers  of 
••  •  the  faid  Mr-  Grainge,    were,  by  the  permifQon  of 
^*  the  late  Lord  Chief  Juftice  Treby,    given  to  the 
<'  iaid  Mr.  Rudd,  and  were  by   Richard  JBellafyfe  ieot 
^  unaltered  to  the  faid  Mr.  Rudd  at  Stockton  aforefaid  j 
^^  and  that  the  faid  commiflion,  articles,   and  funrey, 
<*  contained  in  the  faid  eight  fchedules,  were  all  that 
^  the  faid  Mr.  Rudd  then  found  relating  to  the  faid 
•*  furvey,  and  were  tadced  together  when  the  faii  Mr. 
^  Ruddiaxxnii  the  fame,  and  that  there  was  no  map, 
'<  nor  fchedule  or  fchedules  of  depofitions,    annexed 
*•  thereto  when  the  fame  were  fo  found  by    the  faid 
**  Mr.  Rudd\  and  that  the  iaid  Mr.  Rudd  on  or  about  the 
«•  1 2th  day  of  Offoier  lalV,  in  the  prefence  of  Join  Com* 
'<  minSi  Gent,  and  others,  did  ieal  up  and  deiiverthe  faid 
'<  commiffion,    articles,  and  furvey,  in  the  fame  plight 
^<  and   condition    exactly,    and   as  whole  and   entire 
*<  as  the  faid    Mr.'  Rudd   found  the  fame,  without 
<*  diminution  or  alteration  wh^tfbever,  to  George  Bowes, 
**  Efq.  to  deliver  the  fame  to  the  faid  Mr.  Thomfon, 
V  in  order  to  have  the  fame  put  into  its  proper  place : 
*'  And  that  the  faid  commiflion,  articles,  and  furvey,  as 
<'  the  fame  were   delivered  to  the  fame  Mr.  Bowes, 
<*  were  afterwards,  in  the  faid  month  of  03ober  lafl, 
*'  delivered  by  the  faid  Mr.  Bowes  fcaled  up  to  the  faid 
'*  Mr.  Thomfon,  at  the  Exchequer  office  in  the  inner 
<<  temple ;  all  which  as  to  the  Hnding  of  the  faid  com- 
''  mif&on  and  furvey  by   the  faid  Mr.  Rudd,  and  the 
**  fending  thereof  to  the  faid  Mr.  Thomfon,  appeared 
*«  by  the  affidavits  of  Beliafyfe,  Rudd,  Atkinfon,  and 
'*  Commins,  now  read  in  Court ;  whereupon,  and  upon 
*<  bearing  Mr.  Cooper^  one  of  his  Majefly's  Council 

*•  learned 
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**  learned  ta  Ia\^,  and  Wri  Phippi,  oto  the  behalf  ofi-^-'^   '  t ' 

•*  the  mdSit  fFttRam  Robinjin  and  others,  and  upon'    M^^: 

**  thctixaxnlnadon'of  th^iaid  Mr.  Thomffon^  touching^    ^■'i.r 

'*  the  laid  Commiffibn  and  furvey,  and  the  copy  or' 

«  copies  thereof  miide  by  him  as  aforef^d  5  and  updn : 

"  reading  the  faid  ordet  of  the*25th  of  FAfUary  laft, 

"  andtte  faid  order  or  decrte  of  tfiis  Coifrt,   made 

**  the  1 8th  day  of  *fune^  in  the  19th  year  of  the  re^a 

"  of  £he  late  King  J/^rx,    the  firft,  .the  faid.  entry 

<'  or    inrollnient    m    the    Auditor's    book,   und    alio 

/•of  the   affiiavits    oi  '  Jjohn    Toddy    Gent,  '  and  of 

♦'  Robert  Squire^    Gent,    and  upon  hearing  Sir  John 

**  Hav)l€Sy    Kdight,    his   Majefty's  Solicitor  General, 

"  Mr.   Ettrlcl^    Mr.   Dodd^    Mr.    ^lone^  >nd    Mr. 

«'  Chejbire,  oil  the  behalf  of  the  faid  Lord  fFbarton, 

«•  oppofing  the 'filing  of  the  faid  commiflion  and  furvey  : 

**  And  upon  view  and  perufal  of  ^hc  faid  commiffion, 

**  articles,    and  furvej^    and  on  long  debate  of  the 

**  matter  the  Couit  SrH^/m,  delivering  their  opinions 

*^  touching  the  famd,  it  h  thereupon  this  day  ordered 

*'  by  the  Court,  thit  the  faid  order  of  the  26th  of 

**  February  be,  and  is  hereby  fct  aGde ;    and  that  th« 

**  faid  commiflion,    articles,  and  fchedale%  purporting 

"  the  furvey  as  aforefaid,  be  allowed  as  a  record  of 

^'  this  Court,  and  filed  accordingly  on  the  proper  file, 

^'  (to  wit.)  ainongflt  the  inquifitions  and  extents  of  the 

**  fixteenth  year  of  the  Reign  of  the  faid  King  James 

**  the  firft  $   but  the  inrollment  thereof,  prepared  by 

'*  the  faid  Mr.  Thompfon^  is  hereby  fet  afide ;  and  the 

*•  entry    of   the    faid    inrollment,    on   the  faid  com-* 

*'  miffion  and  fchedules,  is  to  be  obliterated,** 

And  in  fupport  of  this  appeal  appellant  Aated,  that 
he  had  a  caufe  depending  in  Chancery,  about  the  * 
boundaries  of  certain  lands  in  the  mines  of  Torkjhire^ 
in  which  caufe  refpondent  was  k  defendant  \  and  find- 
ing by  refpondent's  anfwer  atid  crofs  bill  in  Chancery, 
that  a  pretended  furvey  of  the  honour  of  Richmond  and 
lordftiip  of  Middleham,  was  much  relied  on  by  refpon^ 
dent,  appell^int  caufed  diligent  fearch  to  be  made  in  all 
the  offices'  of  record,  but  could  not  then  find  any 
fuch :  And  that  appellant  had  afterwards  difcovcred^ 
that  Sihout  Michelmas  term,  1700,  the  pretended  furvey  ' 

had  by  refpondent'3  contrivance,  whilft  the  faid  cslv^  • 
^vas  depeading,  bceit  privately  brought  out  of  Tori^ih^ 
and  delivered  t(f  onet  Tkof^fi^  aa  attorney  in^the 
^  Ejc^qtwy 


%c}icqa(f>  ap  aRcm  for  rcfpppctept,  y^  fiejjgtt,  tftaj 

Tb^mpfon  (hp^^,  kgetj^.  ftlc  ^^  fa{j^  tq. 

njakc  ufe  thereof,  wjicb  lipog  re^;pr0^^  c;^]fl^  m 
that  caufe ;  and,  tl^at  STAdj^j/^w  h^d,  V/:UHpui  ariy  warjrjiat, 
t^kcn^  uppn,  l\iip  |;pye(:eiy^  it  ^f  aja  dfnqer,  aixd  to/keep 
Xtfyt  fomc 't|^'c  pfiy^ely^  and.  b^a  4^'  clai^l^ftiady. 


Made,  aa4    grcpjired   an   iiwolljncnt    thereof^    vhich. 
app^Uani  had  Ifkwi^i'"*  '        ^  .«-    -       tv.j 


....  ,  .  .,  ,    .  ! difcovcred,  aad  thejr^fjp^  appji 

tp' the  Court   of   Exchequer;    ai^  th^  .the.  Court 
of. Exchequer,  thf5reup9R,aoth  February p'ljoo,  ^ad^aa. 
Of der  to    f^ijpend  the  nlipg  it ;   and  aft^waf d$f    on, 
rpjfpond^at's  applicatipr^,  made  the  prder  of  thc^.  i^th. 
Ju/yi  ijoij  by  which  laft  final  order  appelj^t  a)n- 
ceived  himfelf  aggrieved,  and  infilled  it  ought  tp  be  fet. 
afid^  and  difchargedi  and  that  the  pretended  furvej:*  or 
parchI^ent  writing,  (hould   be  ordered  to  be.  put.JuUQ 
the  fame  ftate  and  conditiop  wfaereii^  i%  was  wnoi,  the 
faid  fuits  were  commenced  ;  becaufe  it  was  noC  denied^ 
that  it  b^d.  been  fpr  28*year$  out*  of  the  Cotfrtt  and  out 
of  thp  cuftpdy  of  any  fwprn  officer;  nor  wa&  ifeerc  any. 
orde^  of.  CloMrt  for  taking  out  the  fame*  nor  any.  naanpet. 
w  account  given  by  whom  it  wa?  taken  off  the  f^e'»  nor 
^here  it  had  Deeh  froi;n  that  tin^e  until  it  was  pretepdpd  to 
he  found  ampnWl  the  papers  of  Grange  after  his  deccafe^ 
who  had  died  about  fiv^  years  paft  ;  and  that  from,  that 
tunei  inllead  of  being  immediately  tranfinitted  intp  the. 
ofHce^  it  appeared  tohavQ  been  privately  kept  by  refppn- 
djpnt's  agents  fpr  fome  years,  and  endeavoured  to  be 
privately  filed,  without  the  knowledge .  or  order  of  the 
Court ;    And  that  it  was  now  manifettly  imperfeft,  and 
that  fome  fchedules  had  been  taken  from  it  ^  and  that, 
there  were  no  verdifts,  depositions,   plots,  or  maps, 
now  remaining  therewith,  all  which  were  required  by 
theicommiflion,  and  by  the  certificate  and  return  appeared 
tojbavebeenyaken^  and  were  referred  to  for  the  expjbina- 
t;on  thereof^  tb^  cpmmiflioQers  in  their  return  referring  to 
&9eral  fchedules  si  annexed  thereto,  and  dbough  ^^ 
aFifwer  in  appearance  the  words  of  the  return^    the 
ccrtificatc.waf  now  divided  into  eight  fevcral  pieces, 
Of  prefTeSj,  each  figured   or  numbered  at  the  top,  yet 
that  it  appeared  b^  the  ftitches  at  the  tpp  an4  bottom  of. 
each  pr^fs,   that  they,  had  been  originally  all  fewed 
tc^ett^er  as  one  long  fchedule;  and  that  Xhompfonomsi 
that  b(e  or  hi|,i(na^er  fet  the  f^i4  figyres .  thcrepu :    And 
tl^  it   appfjre^   by  fevei;ahhplpp:3n,  the  parchment 
vwbere^it  W3s^a9^»r4led,  th;uitba!d.be^noftett  untied, i 
4nd  ^at  i\^  office  boo^  wlyrUn  the' "account,  would 


l&te ^pctred  of  the tme  ttunAcr  of  fbhedales  onj^i 
oally  retomed  therewith^  had  boea  taken  away^  though 
the  other  books  of  the  office,  both  before  and  iince ' 
thartimev  were  all  extant:    And  th^t  Thtnpjhn^  Mfba* 
pretendtrd  to  prove  he  hadmad^  a*  copy  about  the  iame 
thflCy  to  be  given  in    evidence  upon  a  trial  at  Tark^ 
and  to  remember  it  by  the  circumftance  of  one  j0bnfon 
riding  poft  therewith  to  Torky  could  gfire  no  reaibtr 
why  be  believed  there  were  no  more  fchedults  then 
amtc&ed  to  it;  And  that  it  appeared  by  JohnJMs  owa 
letter,    that  he,.  Johnjifi^   wai  in  London  during  the 
t;rial  at  2Vi(  aforUaid,  when  he  was  pretended  to  harre 
ridden  poft :    And  appellant  ftated  that  he  bad  purchaP 
ed  the  mines  in  qneftion  before  his  pretended  record 
was  brought  into  the  office ;  and  that  if  fuch  writing 
flloald  be  fuffered  'to  be  filed  as  a  record  after  fuch 
loigth  of  time;  the  fearching  the  record  office,  which 
was  the  common  fecurity  of  every  fubjedl,  would  figni- 
fy  nothing,    all  fettlements  and  purchafes  would  be 
eafily  defeated,  and  no  man  could  be  fafe  in  bis  eftate 
or  inheritance.   And  appellant  (hewed,  that  the  other 
defendants  in  Chancery  were  not  made  parties  to  this  ap* 
peal,  bccaoft  the  refpondent  Squire^  was  theonly  (kfend* 
amwho  made  affida^ts-  for  the  fupporthig  the  forvejr, 
and  tjbe  principal  perfbn  that  folicited  therdn,  and  employ- 
ed Ttompjin  to  file  and  enrol  it  s  and  whereas  it  was^ob- 
jefted' that  others  might  be  concerned  in  this  pretended  .  .,  ^. 
record  who  ought  to  be  heard,  appellant  anfwered,  that  h  P^^*« 
ifit  vi^ere  not  a^  good  and  perfeft  record,  it  ought  not  to  be  ^' 
evidence  for  any,  and  that  the  mifthicf  in  cftabliihing  it  ™f^<»"«» 
woidit^be  more  dangerous  on  the  other  fide. 

The  refpondent  on  the  other  hand  (hewed,  that 
this  record  had  been  made  ule  of  oh  a  trial  at  bar 
fome  yeai:«  ago,  and  was  by  miftake  (amo^g  feveral 
otheKwritmgs  and  papers  then  alio  made  ufe  of)  carrie4 
to  Mr.  Grange's  chamber  in  the  Temple,  and  bad  beea 
found  fiuce  his  death,  and  delivered  4>ack  into  the 
Exchequer  to  be  put  on  the  proper  file:  But  that 
appellant  fiuding  that  this  record  might  afie£l  him 
in  a  difiorence  he  then  had  with  Sir  Willian  Robmfin^ 
Mr.  Bdthurfl^  Colonel  Byn^f.^  refpondeut,  ana 
others;  touching  certain  lead-minea,  thought  fit  t^ 
inove  the  Court  of  Exchequer  to  have  it  ihppieficd : 
Aad  that  that  CQurt  thereupon  examined  the  matfeert 
^  in  |he  mean  time  (layed  the  filii^ ;  and  after  four 
non^  time,  uppn  fulj  exammatioft  w  aUperfona  wb(» 
T  z  l«cir 


m6  cafe0  in  ii^rliammt  < 

knew  af  7  thbg  concerning  the  record,  and  apoo  iofpcc* 
tion  thereof,  and  comparing  it  with  entries  in  divers 
books  concerning  it,  15th  July,  17019  made  the 
order  complained  of,  being  fadsfied  it  was  in  the  iame 
plight  as  when  uken  off  the  file,  and  had  not  been 
altered  or  defaced:  And  that  appellant  had  fiace 
acquiefcedy  but  that  record  having  been  made  ufe  of, 
and  allowed  as  evidence  in  Michelnuu  term  laff,  at  a 
trial  at  bar  in  the  Sluteft%  bench,  and  a  yerdifk  being 
giv^n  againft  appellant  upon  full  evidence,  and  a  view 
previoi^fly  had,  Lord  WharioH  had  now  appealed  from 
that  order,  to  deprive  the  parties  (defendants  to  the  fait . 
in  the  ^eens  bench)  of  part  of  their  evidence,  and 
therein  named  Squire  and  Ihompfon  (a  fworn  clerk  of  the 
Exchequer)  for  parties,  becauie  Squire  was  a  defendant 
m  a  caufe  appellant  had  depending  in  Chancery  about 
certain  lead-mines ;  and  that  they.  Squire  and  Tbompfon, 
were  advifed  that  this  petition  was  not  properly  an 
appeal,  but  an  original  complaint  againft  them,  or 
rather  againft  the  Court  of  Exchequer,  for  a  matter 
relating  to  the  fafe  cuftody  of  the  records  of  that  Court, 
and  about  which  no  fuit  was  ever  depending  in  tfa^ 
Court  between  them  and  the  Lord  JFharton ;  fb  that 
they  could  in  no  fort  properly  be  made  parties  to  the 
faid  petition  and  appeal ;  and  therefore  they,  7th 
January^  1702,  petiened  the  Lords,  letting  forth  the 
Lords  iaid  nutters  at  large,  and  prayed  to  difmifs  Lord 
Journ,  Wharton^ s  petition,  and  dlfcharge  the  order  for  their 
xvii.  204*  anfwering  thereunto  v  But  that  the  Lords,  ^^6.  January^ 
170a*,  orderd  that  Squire  and  Tbomffon  ftiould  anfwer 

Lord 

*  Die  l^enerisy  zzd  Januarii^  170a.  After  hearing  counfel 
oir  the  petitfon  of  Robert  Squire  and  John  Thomffon^  and  the 
anfwer  of  Thomas  Lord  Wharton^  and  debate  thereon,  the 
quedton  wasput^  whether  this  petition  (hall  be  difmifTed,  and 
the^  ordered  to  anfwer  ?  and  it  was  refolved  in  the  afiirmatfve* 
bISSENTlENT. 

I  ft.  Becau^wecoticeive  thatby  tbi?  weaiFume  a  jurifHicr 
tton  in  an  original  caufcy  for  thefe  reafons :  FirlU  becaufc 
there  has  been  nro  fuit  between  the  parties  in  the  Court  of 
Exc&emier,.  and  eonfequentlj  this  petitfon  cannot  be  called  an 
appeal  trom  that  Court.  Secondly  %  although  there  was  a  fuit 
trt  the  Court  of  Chancery^  yet  One  of  the  perfons  required  to 
anfwer  way  not  a  party  in  that  fuit  y  and  therefore,  as  to  him- 
at  leaft,  it  mnft:  be  at)  original  caufe.  Thirdly ;  though 
a II. had  been  parties  inChance>y,  yet  ir  Qever  was  heard  that 
an  appeal  lay  from  one  Court  xbar  had  no  fui«  depending  rn  it, 
bet^liufe  (heie  was  a  (m  depending  iaai^otl^er  Court. 


I^d  Wbartoffs  petition :  And  that  Lord  WhatUn^  /■^■^*'.  ^ 
a^xh  January,  I  7Q2>  moved  the  Houfe  tbat  Thwipfin  11-92. 
ihould  be  left  out  of  the  ordor  for  anfwering  his  petir  *'  v^*-"'' 
tioo  i  and  obtained  an  order  that  Tiom^on  ihould  not 
be  obliged  to  anfwi^r  :  And  that  Squire  had  anfw^redj 
and  faid  that  Ctarlrs  Bathurjf^  VSi\.  Sir  WiUiam  kok^^ 
infon^  Bart.  Robert  Byerly^  Efij.  William  Bower ^  John 
JBowerp  John  Langfiaff'^  Thomas  Langftaff^  and  Gregorys 
JSlfilyy  were  defendants  io  th^  fuit  in  Chancery^  and 
planti^s  in  a  crofs  caufe  in  that  Court,  together  with 
hiinielf,  and  therefore  infixed  that  they  oughc  to  have 
been  m^de  parties  to  this  appeal,  togfcther  with  refpon«> 
dent,  tf  the  being  a  party  ip  a  caufe  in  Chancery  be 
any  proper  foundation  for  making  refpondent  a  party 
Co  this  petition,  complaining  of  an  order  ip  the  Court 
of  Exchequer :  And  that  as  tp  the  charge  in  th^ 
petition  of  refpondent's  contrivanoe,  and  d^going  ta 
cauie  the  parchment  to  be  filed  clandefiinely  as  a  record 
pf  the  Court  of  Exchequer,  wkh  intent  tp  ufe  the  fame 
^s  eividence  \  refpoQdent  hbped  the  X^ords  wpuld  not 
take  cognizance  originally  thereof,  bul  leave  him 
if  guilty  of  fucb  u|i(dBe  praAices,  to  be  tried  by  the 
kuQwn  courfe  of  the  laws  oJF  the  realm :  And  that 
as  to  any  grievance  on  petitioner,  by  fuch  pretended 
deiign  to  file  it  clandeAinely,  it  y^ppeared  by  the 
petition,  that  the  pedtioner,  had  been  already  fully 
relieved  therein,  by  the  order  of  the  a6ih  of  February^ 
1700,  which  ftaycd  the  filing  till  the  Barons  after- 
wards ordered  it-,  and  that  therefore  petitioner  had 
not  in  that  rcfpei^  any  ground  of  appeal ;  and  that  a^ 
to  th^  ^efidue  of  the  petition  which  imported  an 
appeal  from  the  order  of  the  15th  of  Jw/y,  1 701, 
and  prayed  to  fet  afide  that  order,  and  to  have  th^ 
record  taken  off  the  file;  refpondent  (hewed,  that 
the  recoird  in  qneftion  pot  only  greatly  concerned  her 
jyiajefty  but  all  her  fubjefls,  who  were  or  might  b^. 
entitled  to  lands  in  that  part  of  the  kingdom  to  which 
the  record  relates,  and  more  particularly  concerned  all 
peribns  having  lands  within  the  honour  of  Richmond, 
and  lordfliip  of  Middleham,  which  honour  and  lord^ 
ibip  refpondent  ihew^d,  were  much  larger  than  the 

whole 
«   '  •  '        '    '  ■■...»    I      ■   ■ 

2ly.  Becauie  no  Court  can  take  any  cognizance  of  a 
caufe  in  which  that  Court  cannot  make  an  order,  but  in  thi^ 
cafe  the  Houleof  Lords  cannot  make  an  order,  becaufe  very 
many  are  concerned  in  this  record  «who  are  not  before  the 
Houfe  I  therefore  this  Houfe  cenuifit  take  any  'cognizance  of 
it.     Signed  bjf  eleven  Lords,     i^ri/i  J^vrir.  vol.  jivii.  p«  252. 


/  ■*■— » t^tiole  cowtj  ^f  MiMeJesf  %  stnfl  arefpondent  fbted 
170a.    flMit^^ivers  hmds  iSierfifi  Itad  bcea  in  the  reign  ^ 

^1  I  »  ^  Sug  Charles  the  firft,  purchafed  from  the  Crovii  hf 
die  tnifltes  of  tlte  city  of  London^  ^oS  the  gneMeft  psrt 
Ibkl  by  them  to  feveral  jperfon^^  who  yet  held  goder  that 
dtk;  til  wUch  parchftfers,  and  alfp  all  thofe  5x4io  with 
refpondept  were  in^tled  to  the  mines  in  queftiop,  ill 
the  Court  of  Chancery,  refpondent  conceired  .ought  td 
be  heard  touching  this  record  ;  and  refpondent ihewed^ 
that  the  order  aflfefted  to  be  appealed  from,  had  not  been 
made  in  any  caufe  depending  in  the  Conrt  of  Exche* 

?iery  but  was  m?de  in  txercife  of  the  daty  of  that 
purt,  to  fee  its  records  -  duly  kept  and  prcfervcd  froqj 
im^eezlemeiit,  aod  reftorcd  when  recovered  \  and  thztt  if 
the  Lords  fhotdd  iMnk  proper  to  receive  any  complaint 
againft  the  Couit  of  Exchequer  for  making  that 
ibrdei*,  Or  toudhtng  the  reality  of  the  record;  rcfpOtfdcnt, 
as  one  only  of  many  who  ^pre  or  might  be  equally 
interefted  in  the  record^  hoped  the  Court  of  Ewbe* 
iqucr  would  be*abk  to  give  the  Lords  tnthrc  iktrafaCN^ 
tkm  in  the  jufliee  and  reafonabieneis  of  their  p!rt>oeed* 
'  mgs  in  that  matter  %  and  relpondent  coQceWed  it  would 
be  highly  improper  and  otficious  in  him  alone^  who  wa$ 
but  one  of  n^any  in  interAed  in  the  record,  to  undejrtake 
die  defence  thereof,  left  the  juftice  of  the  Bttt>ns  in  ;t 
point  relating  to  their  duty,  ox  the  property  of  fo  many 
Others  concerned,  Ihould  receive  injury  by  hrs  or  h^ 
councils  inability,  negledl  or  inadvertancy ;  and  there* 
fore,  for  as  much  as  the  matters  aforefaid  bad  been 
^  'examined  and  received,  a  determination  jn  the  proper 
jurifdiftion }  and  as  the  inheritances  of  many  perfons  of 
great  quality,  and  of  thoufand  others  depended  upon 
the  record,  who  were  not  made  parties  to  the  petition, 
the  refpondeiiit  hoped  the  Lords  would  not  proceed  to 
^  iany  fqrther  examination  of  the  premiffcs,  nor  make  any 

£??•         Order  touching  the  fame,  at  leaft  till  all  parties  concem- 
rmpps.     ^  therein  had  been  heard  thereto. 

Hie  Jovist  11^  Februariii  1702.  It  was  ordered  by 
the  Lords,  diat  the  officers  of  the  'Exchequer  fhonld 
bring  into  the  Houfe  the  bqndle  or  roll  in  which  tihe 
fiiryey  of  th|^  honor  of  Richmond 'wzs^  which  was  taken 
hjtthe  15th  year  of  King  James  the  firft,  the  original 
aifidavits  upon  which  the  furvey  was  filed»  the  office 
book  in  which  there  ^9&  an  entry  of  a  furvey  taken  c^  the 
honour  of  Riehmmd  ia  the  7th  of  Kmg  Charles  the 
firftj  and  the  furvey  >Ub  iifelf :    And 

/      Die 


Die  Veneris,  la*  JPebruaru^^  170a.  After  .hcanqg 
council  upon  the  petition  and  appeal,  cfljbvi,  Wbarto^, 
touching  the  order  of  the  15th  of  Jtily^  1^0 1;  it  ihra? 
ordered  by  the  Lords  that  a  trial  fliould  be  had  :next 
term,  at  the  bar  of  the  Court  of  Common  'Pleas,  .by  a 
jury  of  the  connty  of  MUdk/ex,  in  aiQ.a<5tion  wherein 
this  (hould  be  the  feigned  ifliic :  viz.  ^  Whether  the 
'*  flcins  of  parchment  direAed  by  the  order  of  the 
'*  Court  of  Exchequer  of  the  15th  of  July^  1701,  to 
**  be  filed,  are  th^  perfedl,  unaltered,  exa6l»  and  entire 
*'  commimon  and  return  firft  filed  in  the  Court  d' 
*'*  Exchequer,  in  the  i  6th  year  of  King  James  the  firft :" 
And  tliat  in  fuch  aftion  the  faid  ^Qteft  Sauire  Ihould 
be  plaintiff,  and  take  upon  himfelf  ^he  proof  of  the  faid 
iflue,  and  Lord  Wharton  defendalit;  and  that  the  faid 
flcins  of  pdrchm^nti  or  any  copy  thereof,  (honld  not  be 
given  in  evidence  in  any  Court  whatibever  until  the 
laid  trial  fhould  be  over;  and  that  the  faid  fldhs  of 
^^pfamedt  iArhich  M^ete  now  upon  the  file^  by  virtue  of 
dte  ftiii  order  of  the  t5th  Jiily,  ifhould  dbt  be  allowed 
ie$  any  evidence  06  iiVd  tiiklfor  the  bhtotiff-,  iAd  tfiar 
tlie  tferdift'  to  be  jglvcq  on  fuch  ttlal  ttiould  be, terrified , 
vtH  tetnrne'd  by  V[it  CbbVtbf  Cbni'iilbn  Picas  ititd  this' 
HSnlfe.'  ■  Lords  jkVtU  vdiAVA.  p.  di75i  ^77; 

■  ?aiiiijv^i*ij>    'L.    .'/ii'.       ■■      "    ' -»    »"    ■   i-'.....   ■ — i.   ;■  .    .-* 

porties  Mine^  in  dieibregoin^  cafe,  petitioned  th^,  Houfe.  of 
Cbnrmons,  ^omplaimng  of  thia  order  of  tlic  Lords^  apd  thj?. 
liouie  appointed  a  committee  to  eriquire  and  feporr}  and  on 
tfte  .report,  after  fome  interlocutory  brdersi  ih^  Commons, 
zitif  January,  1703,  refolved,  "That  the  Houfe  of  Lords 
•♦  taking  cognizance  of,  and  proceeding  on  the  petition  of 
«•  Thomas,  Lord  fVharton^  complaining  of  aa  order  of  the 
•*  Contt  of  Exchequer,  («w«.  the  order  aforefaid)  ts  without 
**  prpcedeiit  and  unwarrantable,  and  tends  to  the  f^^jeaIng 
•*  the  rights  and  properties  of  all  the  Commons  of  England 
•*  to  an  illegal  and  arbitrary  power.  And  rliait  it  istheundoobtr 
•*  ed  rigtt  of  ail  the  fubjeda  of  England  to  mate  fuch  ufe  pf 
**  the  faid  record  as  they  might  by  law  have  dojie  before  thp 
*^  faid  proceedings  of  the  Houfe  of  Lords."*' — {%,  State  Trials^ 
**  175.)  And  ehe  Lords  (27**  MartU,  1704,  together  with  the 
f*f6Wt}ort«  on  the  cafe  of  Afllfby  and  iVhife),  refolved,  **  That 
**  the  Hoofe  of  Cdtenioiis  taking  upon  thein  by  their  votes  to 
'^  tondenlriajudgmei^t  of  the.  Houfe  of  Lorils,  .gfven  in  a 
^f  cufffe  d^nding  before  this  Houfe  in  the  14ft  feffion  of  Par-t 
'*  fianient,  upotf  the  petiti<5h  6f  Thomas,,  h^rd  lVh0rtOft^,%p4. 
*^  to  dgclu^  what^e  law  is  in  contradifSion  to  the  proceedii^ 
'*  of  the  Houfe  of  Lordi,  is  without  precedent,  unwarranta- 
«•  We,  andannfufpationof  a  judicature  to  which  they  have 
*'  no  fort  of  prctcncc."^^— /rcr^  Jwrw,  «vii.  p.  S3S- 


lion  of  the  Majier  andf^^i/^w^ 
;  of  the  Mercbam  fayfors  Compa- 
ny of  the  Ciiy  of.  Londottt  pn        .      ..  » 
the  Behalf  of  the  Inhabitants  of|rAppipIliir?r^ 
the  City  of  Coventry^  ^ncJ  oif  the 
Surrougbs  of  North  irnptdn:,  Lei- 
cefier^   Nqttingbani,   an^'  '^'7''- 

.    ^/O.df.the0t£pf:Cbw4V^^^       1  *^^^P^".^^^^^ 

Cafe  55.  tip  9  E  appellants  p^de  thfs  cafe":  *  Th^t  Sir  'Thma$ 
X  White^  of  London  J  being  dpfirqu^  tq.  purchafel 
l^hds  tp  be'fetded  upon  hhnfcliT  T9V  life,  and,afte|^^ard}i 
t6  charitattle  ufes,  did  accordingly  advaace  ^ncj  pay  to 
the  mayor,  bailMEs/  and  convrnop^lty  of  the  city  pf 
Coventry  1466/.  aftcl  that*the\pQfporjitiQnCpop.^ftcrw 
vizi  .ipth  7«/;>,  .34  if.  8-  .^^itK  p%^t  pt  that  14904' 
v/z.  1378/.  loJr-  with  Sic  fhomas*^.  coiii^nt  and  profurc*^ 
ment,  purchafed  from  the  Kiag  cef-itftin  lands  in  aad^fiear' 
Coventry^  of  the  yearly  value  77/.  i  ijr.  8rf.  rcferving  to  the 
crown  a  fee-farm  rent  of  7/.  *gx.  arf-^ -and  afterwards, 
by  indenture  under  their  ciwnftipa'feal,  dated  i<)Xh  Julyt 
i  Ed,  6.  reciting  the  purchafc,  and  that  ft  was^  made  by 
the  only  procurement,  aid,  and  help  of  Sir  Tiomas  White^ 
and  that  faid  Sir  Thomas  fVhite,  had  of  his  goodnefs, 
giren  and  paid  to  the  corporation  1400/.  to  obtain  that 
purcbaie  the  Corporation »  for  th^  consider ation  aforefaid, 
cpyenanted  for  them  and  their  fucceflbrs,  \yith  the  inaf- 
ter  and  gardens  of  the  merchant  taylors  of  liondan^i 
and  their  fucceflbrs,  that  they  the  mayor,  bailiiTs,  and 
commonalty,  aftdLjheir  fucceffors  for  ever,  would  im- 
mediatelv  after  the  death  of  Sir  Thomas  tVhite,  yearly 
give  and  employ  of  the  rents  of  the  faid  lands  and 
tenements  70/.  in  manner  following,  viz.  24/.  per  annum 
to  twjslve  poor  men  of  Coventry  for  "ever,  and  alfp  to 
Coventry  40A  yearly  for  fprty  years,  for  the  feveral  cha- 
rities in  the  deed  mentioned;  20  (hillings  to  the  mer- 
chant taylors  for  their  pains  in  taking  the  accounts  of 
the  corporation  of  Coventry  ^^  4A  yearly  to  the  maycfr, 
fleward,  and  ten  aldermen  of  Coventry,  for  thetTpains, 
and  twenty  (hillings  yearlj  for  ever  to  the  town  clerk, 
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tp  keep  an  ikQcqxmt  dE  the  rf  nts^od  profits  of  the  lapds  m,i\  jju. 
and  tenements  purchaf^d  ^  ^s  ^forefs^id;  and  in  the  firft  170^. 
year  after  the  faid  forty  y.e^rs,  40/,  to  Coventry,  for  other  ^ 
charities  iQ  that  deed  meixtiooed ;  and  in  the  iecoQd.  year 
after  the  faid  forty  years  46// tp  the  tovn  qf.^oriiampf 
ton  J  tb.W  Jfent  to  four  young 'men  of  ^  that  to>^  ip  fret^ 
loan  for  nini:  years,  and  theg  to  be  l^nt  to  CouV  othey: 
young,  men  of  the  faid  town  for  other  nine  years^ 
and  ib  to  continue  for  ever;  and  in  the  third  year  40/. 
to  the  town  of  Leicefier^  to  be  diQ;)of^d  pf  in  like, 
manoier  as  Northamftdn ;.  and  in  the  foprth  year  40A  to 
the  town  of  Nottingham',  to  {>e  dilpofed  of  in  lil^^ 
manner  M  Northampton  %  and  in  the  fifth  year  40/.  to 
the  town  of  Warwick,  Jo  be  difp'ofed  of  in  Jike  man^ 
ner  as*  Northampton i  and  fo  46/.  yearly  alternately  to 
Coventry^  Northampton,  \LeiceJler,  Nottingham,  and 
Warnvici^  ijntil  one  hundred  years  were  expired  \  and 
from  the  expiration  of  thbfc  100  years,  fueh  circulation 
of  thp  40/.  .to  continue  for  ever  through  the  firft  five, 
towns^  and,  the  >yhole  46/.  ioi  every  town  tp  be  lent 
to  one  young  man  in  free  loan  for  nine  years^  and  af* 
terwards  to  another  young,  man  for  nine  years,  and  fp, 
to  continue  for  ever  :  And'  that  Sir  Thomas,  White  en- 
joyed the  I^nds  until  his  death  in  1566;  and  though  fome 
j^Jmi^  befpre  his  death  the  lands  were  let  for  79/.  loj, 
10^.  per,mnnum,  which  is  i/.  \^s.  2d.  more  .than  when 
^urcbafed,  yet  the  corporation  of  Coventry  accounted 
^Ith  hiiri  for  the  whofe  79/.  lOr*  loJ.  ancithat  imme- 
diately after  Sir  Thomases  death,  ^he  corppratioQ  of 
Coventry  had  bought  a  great  book  to  keep  an  account  of 
the  rents  and  profits  of  the  laid  land,  and  had  entered 
tWeip  tl^e  particulars  of  the  eflate,  and  a  particular  entry 
v^hereby  they  acknowledged  that  Sir  Thomas  White 
had  given  thofc  lands  with  the  increafe  to  the  city  of 
Coventry,  ani  the  other  corporations  for  charity ;  And 
appellant  flated  further,  ^hat  the  rents  of  thefe  lands 
had  fpr  many  years 'paft  increafed  from  70/.  to  700/^ 
per  annum,  .wifhout  any  cxpence  or  charge  pf  the 
Corppration  of  'Coventry.  And  that  this  corporation 
had  only  applied  'joL  per  annum  to  the  charities }  and 
difpofed  of  all  the  increafe  a^  their  own  pleafures,  and 
that  the  corppradon  of  Coventry  had  by  the  deed  the 
whole  benefit  of  the  charity  for  forty-one  years  after  the 
death  (jf  Sir  Thonias  Wk,ite,  except  29/.  per  annum  to 
the  Merehitnt  Taylors  j  and  that  the  other  corporations 
not  having  the  deed,  pr  any  copy  pf  \t,  were  ignorant 
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df  *c  impWvfetti^Af  af  thfe  fond  tlM  about  Tcvkn  fiict 
ago.  tnd  ttteWei  whaft  ttic  c6rpdratibn.  of  Ciiebenirf 
fym'them^  Nvlifrdi  ^as  dfify  4oA  f'^r  <inhum\  1)uHIiat 
jsbout  feViea  year^  a^o  a  dilFerence  afb/e  ampiigu  th^ 
iddintten  6f  C0w>7/r^  about  dMdidg  the  iurplusj:ents, 
atod  fome  df  tibe  mcnib^s  tti^i'eufSoii  intimatfed  'this  lin- 
proy^merft  df  Aic  futid  td  th'e  ottici'  four  cprpor^bns; 
iKi\iCi  the^fecrpon  weit  advifed  by  couiidl,  that  ra  the 
hk)jn-oired  itnts  .otight  to  bb  af5plied  to  enlarge  ttie 
ehaKri'^s  accot-diag  td  their  refpisftive  proportions  i.  and 
ibout  fetcil  .;^ear8  fitice,  dh  the  behalif  of  them&Ives 
attd  thfe  inhabitants  of  th6  cfty  of  t(^w«/#7»  exhrnited 
idth  fefbrniatioH  Ih  Chadcery  fe  this  panic  of  the  then 
Attorney  General^  for  relief  lb  th^  premiiTes:  Xnd'that 
ihat  information  was  upott  hearing,  16  J^efimBer^  1700, 
difitiifled  bj  the  Lord  Keeper;  4nd  froiii  thiX  dH&i^n 
^as  the  prefect  appeal }  and  appelant  ihri/)fe4  t]>a't  the 
iioq)6ration  of  C^entry  ought  not  to  have  the  furphj's 
rents,  660L  her  annum ^  for  wbic^  they  paid  hotVihg,  tq 
their  oVa  pnVat^  ufes,  fdd  apjily  bnjy  foLfUr  anAum  to 
thcchirides^  but  that  the  vrhole  iifapfottmerii  ought 
n>  bt  applied  to  inct^afe  all  the  charities, .  tiecaute  it  ajv 
pdated  bbtb  by  th^  p/igitiar  deed,,  and  the  accoiln| 
bbbks  of  the  city  of  fyyeri^r^i  that  all  t^e  lands  v^eie 
purdhafed  ^Ith  Sir  Thomas  l^hit^s  money,  intfuftc<| 
tb  the  city  for  thefe  c^aribfele  piirpofes^^^  Ajad.  that 
the  corpofatlpn  bf  tlovhiir'y  wer6  only  trult^esf  (or  biqi ; 
and  that  the  ma^br,  ftewafd^  and  ten  alderojien  had. 
4/.  per  ahtiuniy  aiid  th^  town  clerk "  zoii^ /^ir  Vi//««m^ 
given  them  for  their  pains  in  receiving  and. kcepirig.  the 
accounts,  and  that  no  olh-r  'advantage  yas  mtended 
them  i  and  that  if  the  r^nt$  had  fallen,  each  of  the 
V  charities  muft  have  abated  ratcafely,  and  tfeer.efphi  eafh 
ought  to  havfe  refpeftive  benefit,  of  the  impfovemjints  j 
.  Vnd  the  rather,  becaufe  Sir  Thomq^  fVhitf  hiad'by  the 
deed  plainly  ihewed  his  intention^  that  al(  the  fedcs 
,.  (hould  go  to  the  charities,  having  thereby  difpofefi  pf 
fill  the  refit  the  lands  vvere  then  let  for  to  th6  pharifies  j 
wherefore  appellknt  infixed  that  the  decree  of  didniilion 
.crti^hf  tb  be  revcrfed,  and  the  inc^afed  rents  ded-ecd  i|i 
Robert  ^S^^^^^^<^  of  the  fevcral  charities  Appointed  by  the 
fouiider. 
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The  refpbndents,  agakrt  the  reverfal,  uatedy  that 
King  ReHry  tde  eighth,  lor  i}78/.  16/.  6d^  paid  by 
the  ma^brj    bailiffs,    add  cdmmoaalty  o^  tMt  city  of 
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tSavtnify,  grafted  diver$  pFi!he  then  late  diflolved  priory  r 


lands  ill  ax^  txear  Cwucniiy  to  tbem  and  their  fuccefFors     170a. 
ftjr  evier,  mdcr  the  yearly  refit  of  7A  13/,  ad.  rcferved  \m'^\^  kv^ 
to  the  aomt,  and  that  the  diarges  of  pailing  this  grant 
came  to  99/.  o/.  ipd.  lb  that  the  confrderatjon  iponey 
really  amounted  to  147^/.  iis.  ^.  and  that  it  appeared    ' 
by  dieir  books^  ihu  the  city  of  Coventry  of  this  fum 
received  ipoo/.  from  Mr.  fT&Vf,  afterwards  Sir  Tiomaf 
Wfiite,  and  raii^  the  reft  by  money  from  the  connnoqi 
box,  a  ^Id  ring,  a^d  goods  pawned  or  fold  i  and  re* 
cdved  the  rents  and  profits  from  the  time  of  the  pur« 
chafe  to  the  time  of  making  the  indentures  or  articles 
bet^^een  the  city  of  Coventry  and  the  merchant  tayIor$ 
of  London  ;    and  that   thofe  articles  recited  that  the 
mayor,  bailiffs,  and  commonalty,  had  purchaicd  |nd 
bought  to  th^  and  their  fucceHbrs  certain  lands  pf  tbi^ 
dear  yearly  value  of  70A  or  thereabouts,  as  appeare4 
by  a  fchedok  annexed,  and  that  fuch  purchase  wag 
mlule  by  the  only  procurement,  aid^  and  help  of  Mr^ 
White,     minding  thereby  to  relieve  and   prefcrve  the 
commonwealth    of    the  city  of   Covemry^    then    m 
great  ruin  and  decay;   and  that  Mr.  Ivhitff  of  hi$ 
goodnefs,  had  ^ven  and  paid  to  the  mayor  and  alder* 
fnen.  for  thepurpofeof  the  purchafe,  1400/*  and  that  m 
eonuderation  thereof  the  mayor,  &c  at  the  requeft  and 
mediation  of  certain  friends  of  Mr«  White^  covenanted 
with  the  merchant  taylors  and  their  fncceffors^  that 
they/  the  faid  mayor,  bailiffs,  and  commooalty,  and 
their  fucceflbrs  for  ever,  Ihould  immediately  after  Mr, 
White^j  death,  yearly  give,  employ,  difpofc,  diftribute, 
pay,  and  deliver  of  the  iffues,    revenues,  rents^  and 
profits  of  the  faid  lands  and  tenements,  the  fum  of  70/. 
per  annum  to  be  diftributed  as  ftated  by  appellant,  and 
that  the  city  of  Coventry  gave  a  bond  to  the  merchant 
taylors  in  4000/.  penalty  to  perform  thefc  articles,  and 
were'  fubjeA  by  their  covenants  to  other  penalties  for 
anv  negleA  in  difpofing  the  70A  per  annum  as  aforefaid  ; 
and  that  it  appeared  by  thefe  articles,  and  fome  letters  of  . 
Sir  Thomas  Whitens,  that  he  freely  gave  the  city  the 
money  they  had  from  him,  but  it  did  not  certainly  appear 
how  the  1000/.  he  gave  them  at  the  time  of  the  purchafe     • 
was  afterward^  made  1400/.  and  that  the  dty^  7  th  Novem^ 
her,  2  E/iz.  for  a  confiderable  fum  of  money  paid  them 
by  Sir  Thomas  ^f^hHe,  granted  40/.  per  annum  for  ever 
,  out  of  all  their  manors  and  eftate  to  St.  John^s   College^ 
OmoH.  and  that    Sir    Thomas    Wbite    Citii  in   1566, 
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and  fpjpfiAme  before  his  death  made  it  his  requeft  to  the 
city  pf  Coventry^  by  letters  and  by  his  m^U,  that  they 
)frq\x\i  let  his  wife  have  for  her  life  46/.  pfr  annum  \  and 
to'  induce  them  (o  it,  reminded  them  how  kind  he  had 
been  to  thei^ ;  and  took  notice  that  the  rents  of  this 
.eftate  were  fihcc  |:hc  pn^chafe  improved  in  a  manner  double; 
and  Lady  White  and  Sir  Willianf  CordelU  ipaftgr  of  the 
rollS|  pneof  Sir  lhomas*%  executors^  had  written  to  them 
to  the  faoje  effeft,  aod  that  the  merchant  taylors  would 
conftat  to  it)  but  the  city  ^xcufed  themfclves,  and  did 
not  comply )  and  ftated  further,  that  in  1618,  opon 
fome  complaint  to  Lord  Chjcf  Juftice  fJobarf^  and  Mr, 
iSaron  B/omley^  then  Judges  c^  affile  for  that  circuit, 
Us  if  the  charity  Jiad  beeo  injproperly  difppfcd ;  The 
merchant  taylors  certified  in  writing  ti>at  thpy  had  fre- 
quently vifited  the  town  of  Coventry,  and  examined  the 
books,  and  found  that  Sir  Thomof  W^hitc*^  gift  was 
hoijieftly  aijd  fufficiently  difchar«d  by  the .  mayor  apd 
aldermen 9  though  ix  appeared  by  the  books.  tha(  the 
fents  were  at  that  time  confiderably  inpreaf^d,  and  that 
only  the  70A  per  annum  was  appliefj  to  the  lifts  in  the 
articles,  which  had  b^eo  evej;  fyicp  punQi^alJy  applied 
to'thoft  ufes^  fave  th.at  the  four  n^urmuring  corporadoos 
had  no|:  for  four  or  five  years  paft  jhought  fy.  to  accept 
or  call  for  theif  40/.  per  anrfum  \  and  thaf  the  city  of 
Coventry '  had  quietly  received  the  repts  ai?d  enjoyeii  jhc 
eftate  for  j^b  years  j  bi^t  that  the  relators  of  I^te^  pre? 
tended  that  the  c»»rporation  were  ijot  Qwpefs  of  the 
eftate,  but  bare  truftees  for  the  relators,  and  ought  tp 
anfwer  not  only  the  ^oL  per  anfiunif  but  all  tlie  profit^ 
of  the  eftate  ought  to  be  applied  to  the  fame  purpoffs  ^ 
but  the  corporation  infifted,  th^t  the  cppyeyance  of  the 
inheritance  was  made  to  them,  and  near  ^  third  part  of 
the  purchafe  money  originaliy  paid  by  them,  put  oif 
their  own  eftate,  and  the*reft  given  by  Sir  Thgnias^  aQd 
that  hs  bounty  had  become  their  property,  ib.  that  th|5 
purchafe  was  to  their  own  ufe  wholly  :  And  that  ^d 
corporation  bad  never  conveyed  the  land  iif^lf  tp  \\\t 
purpofes  of  the  charities,  but  had  barely  coyenantec}  to 
apply  70/.  per  annum  of  the  rents  and  profitSj^  and  that 
the  fums  payable  out  of  the  eftate  were  limited  and 
certain,  and  appointed  to  have  continuance  and^e  paid 
for  ever,  and  therefore  ought  not  to  be  Increafed :  And 
refpondents  obferved,  that  thefe  payments  were  not  to 
begin  till  after  Sir  Thomash  death,  and  that  the  rent? 
had  nearly  doubled  \  fo  that  the  intire  profits  were  ^ot 

originally 


C)rfe0  in  iparliftmettr.  ^s 

orq^ally    applied  to  thofe  ufes,   and   yet  teVtt  tiH  i  ■■  ><      , 
lately  compkioed  of  as  mifapplied  ;  and  that  when  the  •   1702. 
pur  chafe  was  made,  money  was  at  10/.  per  ceni.  und 
the   times   unfettled,   and  the  city  woold  never  have 
fold  their  goods  to  buy  lands  at  above  40  years  purchafe } . 
which,  including  the  charges  of  the  grant,  they  did  here, , 
unleKs  from  a  certain  profpeA  of  an  advantage  to  them^ 
ielves,  by  increafe  of  the  rents  which  followed  accord^  • 
ingly  $  and  that  Thomas  White  was  lb  far  from  beinR 
owner  of  the  eftate,  that  tt^ere  needed  the  mediation  of 
his  ffiends  to  obtain  the  70/.  per  annum  for  th^  charities : 
And  that  the  titje  was  confidered  to.be;ro  fully  in  the 
city,  that  Sir  Thomas  was  not  To  much  as  a  party  to  the 
articles,  nor  did  he  join  in,nor  (b  much  as  declare  his  con- 
ient  to  the  lettlement,  and  that  if  he  bad  any  power  over 
the  furplas,  he  would  at  ibme  time  have  claimed  it,  and 
needed  not  to  have  purchafed  the  40A  per  annum  ipt 
St.  John's  College,  or  have  befought   them  to  grant 
the  annuity   to  his  wife,  but  might  haveprovided  for 
her  out  of  this  furplus  which  then,  appeared  fufficient  ^ 
and  that  Sir  Thomas  s  regard  for  the  other  four  corpo- 
rations, was  fmall  in  compaiifon   with  Coventry*,  his 
defign  in  procuring  the  purchafe,  being  to  relieve  aD4 
prefer  the  commonwealth  of  that  city ;  and  that  even 
in  the  fettlement  of  the  7c/.  per  annum,  29/.  per  annum 
was  fixed  for  ever  in  Coventry^  and  the  40/.  loan  money 
continued  there  for  41  years  from  Sir  Thomases  death, 
and  Coventry  was  for  ever  to  have  it  every  fifth  year, 
and  though  in  the  corporation  books  the  lands  were  called 
Sir  Thomas  White'%  lands,  refpondents  infifted  that  that 
iiile  was  ufed  to  diftinguifh   thefe  from  other  lands  9f 
the  city,  and  that  all  thefe  pretences  had  been   fully 
heard  and  debated  before  the  Lord  Keeper,  affifted  by 
Lord  Chief  Juftice  Holt,  and  the  Juftices  Pouell  and 
Blencoiue,  who  after  time  taken  to  infpett  the  evidences, 
all  concurred  that  the  relators  ought  not  to  be  relieved, 
and  that  the  information  fliould  be  difmiffed^  and  againft 
a  great  clamour  which  had  been  made  that  no  accounts 
had  been  kept  of  this  eftate,  and  the  furplus  profits 
embezzled  and  fpent  in  corporation  feafts,  &c  refpon- 
dents anfwered,  that  it  appeared  by  the  accounts  and 
proofs  that  the  furplus  had  been  always  applied  laudably 
'^.charitably,  and  neceflarily,  to  the  augmentation  of 
the  maintenance  of  two  miniAers  ;  the  payment  of  40/. 
pfr  annum  to  St.  John's  College,  the  making  good  the 
deSciencies  of  lofles  in  divers  other  charities,  the  repair 

of 


i  ■  ^  ■  >  of  pttbllc  buildings,  the  Ibpport  af  \ridow%  jMiyiiiest 
170a*     of  KvVa&tG,  and' officers  wages,  tad  necellary*  charities 

^1  ■iiii.ij  w  of  the  governioeot  of  the  corporation,  which,  with  other 
conifamc  and  ufual  payments,  and  intereft  paid  for  about 
20oaA  which  the  dty  owed,  came  to  near  aa  much  as 
all  dieir  receipts  9  and  the-  refpondents  finally^  inMed 
that  the  lands  when  purchaied,  being  defigtied  by  all 
parties  for  the  common  weal  of  Covemry,  zndncmplojei 
to  the  public  accounts  of  the  town,  that  the  iurplos 
ought  to  be  applied  according  to  the  firfi  intention  of  the 
,purcha&>  the  particular  charities  having  been  conlfontly 
performed ;  and  that  thereiforo  the  appeal  (honld  be  dif* 
vaiOkA  with  cofts. 

See  2. '  Jfie  FenerU  19^,  Feirtfariif  1702.  After  hearing 
Brown.  P.  council  upon  thii  petition  and  appeal,  it  was  adjudged 
C»  236.  by*the  Lords  that  the  decree  of  difmiHion  complained  of 
where  the  flj^^jj  be  reverfed ;  and  that  the  Court  of  Chanccrf 
City  of  fhoui^i  proceed  to  give  fuch  relief  upon  the  informaticm 
wM^t'  ?* ^^^^  ^^  i^^ i  ^®  Houfe bein^ of  opinion,  diat the 
ly  remov^  increafeof  the  value  of  the  lands  in  queftion,  ought  to 
^  from  ^  ^^  applied  in  augmentation  of  the  feveral  charities  and 
Ae  truft.   appointments.    Lords  Journ.^    vol.  xvn.  p^  ipSw 


ptfme 


coles  ill  l9;atlji»nmt; 


B^meElfzabefb  Nortbcote^  Widow  1 

and  l^ccuirix  of   Sir  Arthur  I  Appelant. 
iiorthcote^  Bs^r^  decesifed,         j     . 


Alifjc.lfQrtbcQjtet  Widow  and  Excn- 
ixvft  of  John  and  li^UUam 
J^orfbfoti^  hfq.  deceaftd.  Sir 
Fr/incis  Nortbcote^  Bart»  Son 
and  Heir  of  the  faid  Aflbur 
Nxsrthcote^    .     .     •    -    * 


Refpgndcnts. 

Cafe  57- 


^np  H.E  appellant  made  this  cafe ;    That  Sif   Johi^ 
\ .  NoiithcoU^    upoa  the  marriage  of  his  elcl«i^  Tqa, 
i^Vi:  Arthur ^  X4  Char.  i.  created  a  term  of-  aui^ty-fiii(^^ 
T^ars^^  in  tl^e  greateft  part  of  his  eftatei  to  cc^na^Qce  a^v 
)^.4fat^^  for  raifii^  4ooo/./Q|r>pUrpofes  tQ)bededare4i 
bj.his),  will;  and  by  h^$  wi)]^    m  J^ne^  ^^15^  direfled? 
tha  4000/.  to  be  paid  to  his  exfccutors^  J^bn  Nortifsot^ 
Kif  grandfcto,  eldeil  (an  of.  the  faid  Artiiur  $jid  Willuitm\ 
Na^tbcote^.  v^,    iffOQA   at.  the  eod  of  the  firft  y^^fj 
iz^oL  df,  the  end  of  the  fecond  year,  a^d  xaj;o4  a(: 
ttie  en4  of  ttii?  tl^rd  year  after  his  deceafe^   to  be  divi4? 
ejl  among^  his  chi)4reii.and  £|raad-chUdire%  as  t^ereia-; 
is  dire^e4»  at^i  the  reiUue  to  his  executorsi  and  forgave 
S^r  Ariiur  SQStv^l  fun^s  of  lUoney  he  had  paid  fpr  bim». 
and  died-  in  1676  5 ^ aad . that  Sir ^Afthur  and  &r  Jobfi,% . 
executors,  truftees,  andlegatees)  conQdering  the  cireuDEV 
rtancesk'of.tbe  famijjj  by  articles^  elated^  30th  Siputnber^ 
1677,  agi;epd.  that  part  of.  the  truft  eftate,  to  the  value. 
o£  abouta8p/.\^r  annum,  (houki  be.  e:^en^pted  from 
t^.490ojl  and;  that  Sir  Arthur  thereupon  entered  oa^ 
that  part  of  thfs  t;i:oil  eftate  aliptted  to  him  by.  the  f^d 
actLqlea.;  ao4  th^V^^lr  f^^  JoJ^^  N^rtbcoUf  and  refpoi^ 
dent  ^/ff^j  h^d  other  par ta  of  tl)e  truil  eftate  to  the.; 
v^n^of  ajoA  per  auntjfn  aUotted  then},,  and  enjoyed 
tbfi^  p^rcj  ai^  that  th^ , tr^ftees  refafing  tQ  afl,   Sir. 
^ri^f r  al^a eotp^ed  ipn  fo(p9,  othc^r^patrtu  and  paid  pari:, 
of  .the  490p/t   and  that  be^re  the,  whole  was  paygbjer.^ 
J<^f  ^ar^W«i;died*  ai^d  WilltAm  Nortbcfftg'  fiirviva^, 
»^^,mwie4h|s .  widow  aiid  execntrix^  thfi  refp^odm:. 
-^%j'aQ<^jt^at,.y(p4^ji  to  in^gfMjka^s^.Sif.  Arthur  tq^ 

pay 


«»8  ctfesf  in  i&atttamfttt 

<■■     "     ■  p4y  the  remainder  of  the  4000/.  had  fucd  hiiti  for  the 

1702.      debts  paid  for  him  by  ^itjohn^    his  father,  and  reco* 

^    ^^'''i"^  rercd  1600/.  thoagh  Sir  ^i5«  had  by  hU  will  teleafed 

thofe  debts  \  and*  that  although  H^ilHam  and  Alia  were 

'  in  poileflioD  of  great  part  of  the  truft  eAate,  liable  toth( 

4000/<  yet  they  in  the  trudees  names  endeavoured  to 

evift  Sir  Arthur  out  of  the  eftate,  agreed  by  the  articles 

to  be  enjoyed  by  him  5  whcr^ore  Sir  Arthur^  in  Hillarj 

term,  1681,  exhibited  his  bUl  in  Chancery  againft  them 

and  the  truftees,  and  legatees  of  Sir  John^  to  be  Apaid 

the  i6oo/.  with  intreft;  and  after  that  cauft  had  oeen 

heard,  and  twice  re-heard,  obtained  a  decree  to  be  repaid 

the  i6ooA  with  intereft,   but  died  before  the  account 

•   fettled,  *  and  appellant,  bis  widow  antf  executrix,  reviv* 

ed  the  decree,  add  obtained   the  matter's  report,  that 

there  was  due  for  principal  and  intereft  2756/.  i/.  4^. 

which  report    was    on   exceptions    confirmed:    Aad 

that  the  Court  of  Chancery,    loth  November^  \6g\t 

enlarged  the  time  for  payment  of  the  2t^6L  is.  4d* 

with  intereft,  which  puide  2797/.  8x.  td.  andj   Inftead 

of  paying  this,   William   and    Alice    appealed   from 

the  decree,    and  that   upon  full  hearing   the  Lords 

i6ch  Feb,  difmifled  the  appeal,  and  affirmed  the  decree }  and  that 

1691.        refpondent  Alice   and  William  Northcote    for    a  long 

yid.,7wr.  time   avoided  the  performance  of  the  Lords  <^ecrcc, 

*^'79'       by   vefting   their   eftate  in    members  of    parliament, 

who  inHfted  on  privilege  and  other  dilatories,  io  that 

appellant  was  for  ten  years  kept  out  of  the  monies 

decreed  her  and  intereft ;  but  after  every  oppofition  got 

a  fequeftration  from   Chancery    againft  the  eftate  of 

William  and  Alice^  but  never  could  levy  fiiffident  to 

pay  her  cofts  $  and  that  Sir  Arthur^s  creditors,  tired 

out  with  thcfe  delays,  were  importunate  fpr  their  debts, 

and  that  appellant  confidering  the  monies  ib  decreed 

'  to  her,  afllets,  of  her  teftator,  fubje6l  to  his  debts,  did  upon 

the  credit  thereof   pay  his  debts  by  judgments  and 

rpecialties,  to  the  amount  of  the  money  due  under  the 

decree,  in  expeAation  of  being  reimbuHed  out  of  that 

money ;  and  that  Sir  Prances  Northcote,  fon  and  hdr 

of  Sir  Arthur,  brought  his  bill  in  Chancery  agsunft 

appellant,  and  faid  William  and   Alice  Northcote,  for 

an  account  of  what  bad  been  received  out  of  the  truft 

eftate,  and  to  be  quieted  in  the  enjoyment  thereof  $  and 

that  in  that  caufe  an  account  was  decreed  'to  be  taken 

of  what  had  or  might  have  been  raifed  towards  difcharge 

of  the  4600/*  and  how  the  profits  had  been  applied, 

and 


Cafe0  in  parliammt  «89 

ftnd  that  any  defideoqr   dioold  be  borne  and  paid  in  i 
average    between  Sir  FrancUp    Ififliam,  and  refpon- 
dent  ji/icf,  according   to   their  refpeflive  interefts  in ' 
the  truft  eftate^    and  that  William  and  Alice  ibonld 
make  good  what  ^pellant  could  charge  them  with, 
towards  payment  of  the  4000/.  and  intereft  \  and  that 
appellant  (hould    n^aka   good  what  Sir    Arthut  had 
received  and  not  paid,  a^  far  as  fhe  bad  ailets  of  Sir 
Arthur\    and  that  the  Mafterj  zoth  Decemier,  I70i» 
reported  that  Sir  Arthur  had  received  3534/.  ^s•  ^id. 
out  of  the  truft  eftate,  and  appointed  the  money  (o 
decreed  to  appellant  to  make  the  fame  goo()j  fo  far  as 
it  extended,  and  made  &  Arthur  debtor  778/.  i6/. 
4^^.  and  appointed  fame  to  be  paid  by  appdlant  out 
of  Sir  Arthur^s  allets  ;   and  that  to  this  report  appelhmt 
took  ieveral  exceptions,   and  amongft  others,  that  the 
Matter  had  allowed  no  intereft  for  the  money  decreed 
from  the  time  of  the  decree  affirmed  by  the  Lords, 
which  exceptHKi  as  to  intereft  was  over-ruled,  and  th« 
Matter's  report  con^med ;  and  that  appellant  had  there- 
by loft  the  whole  2797/.  8/.  li..  and  ten  years  intereft  | 
and  that  appellan^was  aggrieved  by  this  decree,  becaufe 
flie  had  paid  hei?  teftator's  debts  out  of  her  OMm  eftate, 
in  confidence  of  the  Lords  former  decree;  and  if  ftie 
were  diiabled  to  retain  to  reimburle  herielf,  as  by  law 
(he  had  a  right  to  do,  (he  would  be  wholly  defeated 
of  the  benefit  of  that  decree ;   and  therefore  infifted 
that  the  decree  fo  made  in  Sir  Francis  Norfhcote^s  caule, 
•ught  to  be  reverfed.  "•  Polgr,. 

The  reipondent  Alice  on  the  other  hand  flieved, 
that  Sir  John  Northcote  had  by  his  will  made  his  grandfon 
John  Northcotey  refpondent  Alice^s  firft  huiband,  and 
William  Northcotey  her  fecond  hufband,.  executors  and 
refiduary  legatees,  and  particularly  gave  them  the  4000/. 
and  appointed  them  to  pay  thereout  2926/.  legacies  to 
twenty  fevcral  perfonsj  and. that  on  Sir  Jiiw^s  death. 
Sir  Arthur,  notwithftanding  the  truft,  entered  upon  the 
whole  eftate:  And  that  on  John  Northcote\  death, 
refpondent  Alice  had  became  inutled  to  the  pofTelEon  of 
the  lauds  of  Newton  St.  Cvris  as  her  jointure,  fettled 
on  her  io  lieu  of  Sooo^  portion,  notwithftanding 
which,  and  although  the  4000/.  nugjU  haxe  been  raifed 
^y  that  time/  Sir  Arthur  kept  poU^otx^H  1682,  and 
uied  in  1688,  having  only  paid  2$o/.  towards  intereft 
of  the  4000/.  and    that   by  his    death   the   eftate 

U  fttb^ 


«9<*  caft0  in  parliament 

ffabjeA  to  the  truft  came  to  the  refpondent  Sir  Frandt 
HXiA  as  to  the  2756/.  ia  4(/.  sad  appellant's  claim  to 
it ;  refpondent  ftated  that  Sur  John^  by  his  will,  took 
notice  that  he  had  paid  leveral  eonfiderable  fums  for  lus 
(on.  Sir  Arthuf^s  debts^  and  forgave  him  all  that 
money,  npon  condition  ths^t  h^  indemnified  his  executors 
from  other  motiies,  for  which  Sir  Join  had  been  fiirety^ 
and  paid  for  Sir  Arthur,  and  of  which  fecnrtics  he. 
Sir  Join,  had  taken  aifignments,  and  Sir  Join^  executors 
compelled  Sir  Arthur  to  repay  thofe  fums;  and  that  Sir 
Arthur  thereupon  in  Hilary  term,  1 68 1,  exhibited  his  bill, 
and  in  Eafter  tefm,  1682,  a  fupplemental  bill  tor  be  rdier* 
ed  touching  thefe  fums,  and  about  railing  the  4000A  and 
nth  July^  35th  Car*  2d.  obtained  a  decree (amongft other 
things)  to  he  reimburfed  by  faid  Wiliiam  Northcote,  and 
another  defendant,  and  one  Edward  Row,  proportionably 
^e  fum  he  had  fo  paid  in  difcharge  of  thofe  debts, 
with  intereft,  which  by  his  bill  he  charged  to  be  i  tooL 
yet  that  Sir  John  Franklin  the  Maflef,  31ft  Marcb^ 
1691,  reported  the  fame  to  be  i5oo/.  ana  carried  on 
interefl  for  the  fame,  making  2756/.  is.  4d.  and  appoint- 
ed the  faid  William  Northcote,  and  the  refpondent  Alia 
his  wife,  to  pay  that  fum  to  appellant,  who  had  rehired 
the  fait,  but  never  proceeded  fnrther  thereon  till  after 
the  death  of  refpondent  Alici%  hulband,  and  then 
appellant  feized  refpondent  Ali€i%  jointure,  by  a  feque& 
tration  out  of  Chancery,  which  was  afterwards  dU- 
charged  for  irregularity;  and  appellant  loon  after 
profecuted  another  fequeftration,  and  got  poflelfioo  of 
refpondent  Alices  jointure,  and  kept  it  three  years: 
And  that  it  Appeared  by  the  report  that'reipondent^s 
huiband,  William  Notthcote,  and  laid  Edward  Roiv, 
received  the  greateft  part  of  the  faid  i6oo/.  and  yet 
appellant  would  not  profedute  their  adminifbfators, 
though  they  were  parties  to  the  fuit,  but  would  lay  the 
ivhok  btti^hen  on  refpondent,  who,  during  all  thofe  pro- 
ceedings, was  ^/eme  covert,  and  would  alto  carry  oa  in- 
tercft  upon  intereft,  and  levy  the  whole  out  of  the  refpond- 
ent's  jointure,  which  was  all  her  fobliflance;  and  that  the 
now  refpondent.  Sir  Francis  Northcote,  31(1  January ^ 
1689,  exhibited  his  original  bill  in  Chancery,  to  have  the 
benefit  of  the  decree  as  to  the  4cx)o/.  and  that  re^ndent 
Alice,  and  her  faM  hufband,  and  the  other  defendants, 
aniwered  prefently ;  biit  Sir  Francis  did  not  preis  appellant 
his  mother,  to  anfwer  till  three  yeirs  after,  ^2.  the  24th 
Uay^  1692,  and  afita:  Ihe  had  got  Sir  Jdbn  Franklin' % 

report, 


report,  and  after  the  former  iippczl  h^  been  cBfiniflcd; 
and  that  Sir  Francs  Northcdte  brought  his  caufc  to 
hearing  41)1  May^  5  William  Md  Mary,  before  Lord 
Someri^  who  decreed  amoagft  other  things,  that  aU 
parties  fliould  account  before  Dr.  Edybury  for  what 
they  or  cither  of  them,  or  Sir  Arthur,  had  received 
out  of  t;he  cftace  fubjeft  to  the  4000/.  accordiiig  to 
the  fornaer  decree  j  and  that  appellant  fliould  account- 
and  anfwer  for  Sir  Arthur's  receipts^  fo  far  as  it 
ibould  appear  flie  had  aflets  y  and  that  Dr-  Edijiury, 
loth  December',  1701,  reported,  amongfl;  other  things^ 
that  Sir  Arthur  had  ^received  out  of  the  truft  eftate, 
after  all  dcduftions,  3534/.  17/.  %\d,  to  which  the 
appellant  Dame  Elizabeth  filed  nine  exceptions  j  and  on 
arguing  thera  got  allowance  only  for  two  fums,  viz, 
65/.  .  and  ao/.  towards  finking  the  3534A  lyi'.  Z\d. 
and  eUat  by  the  report  Gonfirmed  the  accwint  flood  thus : 

Received  by  Sir  Arthur  ont  of  the  1  ^       or 

trull  cftate,  after  aU  deduftions,  f    3449     i?    »i 

Out  of  vf\iick  the  report  ftbtraftcd)  , 

the  faidinoi:iey  due  to  th<  appellant  J    ^'^       '      ^ 

So  that  there  remained  due  from  ap«l-^  .   rn,,, 


pellant^   to   be   paid  oat  of  Sir  >     693     16    4^ 
ArthurH  aAets,  *        -         J 

And  that  appellant  did  not  deny   that   thefe   fums 
^ere  rightly  computed,    and  therefore  there  was  ntf 
colour  to  carry  on  iniereft^  whcfn  the  i^hole  3756/.  i/. 
4^.'  was  overpaid  to  Sir  Arthur  before  his  death,  wh^ 
^asat  Eafter,  1688:     And  that  the  matter  ofappel- 
,l|attt^s   9th  exception  was,    that  file  was  not  allowed 
Mitereft  for  that  2756/.  i/.  4^.  and  thit  the  fame  was 
not  dcdii6led  out  of  the  money  payable  on  the  truft  - 
Aad  refpond^nt  (hewed  that,  it  was  then  iu  the  fame 
order,  orclered  bj^  confent  that  the  1756/.  i/..  /^.  be, 
dedufted    out   of   the   profits  of   the  truft  eftate  ia 
appellant's  hands,  received  by  feer  huft)and.  Sir  Arthur, 
at  the  time  of  the  affirmance  of  the  decree  :    And  that 
thefe  two  laft  orders  and  report  were  the  only  matters 
appealed  againft,   and  the    chief  complaint  was  that 
the  %']^(ih  u.  4k  ought  not  to  be  funk  and  dedufted, 
hut  carried  x>n  with  interoft  as  a  diftlndt  debt :     But 
refcondent  infifted   that .  the  orders  and  decree  were 
iw  in  that  reipeftr^caufe  both  demands  arofe  by  ^e 
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ttme^  yv'dl,  and  were  originally  between  the  )ietr  aikt 
executors  of  the  fame  teftator^  and  were  mutually 
decreed  by  the  fame  decree;  (b  that  it  was  niutuu 
juftice  that  both  parties  ihould  mutually  perform  it} 
and  that  that  could  noc^  efFeftually  be  done,  but  by 
diicbudfiB^  one  deinaftd  but  of  the  other;  and  the 
ratlieri  becaufe  appellant  pretended  'want  of  aflets, 
and  refpondent'and  her  huiband  bad  admitted  aflets  ;  (o 
that  if  there  (hould  be  no  difcount,  the  demand  agsdnft 
appellant,  or  the  greateft  part  of  it,  might  be  loft: 
And  ^that  tTie  decree  which  difcounted  one  demand  out 
of  the  other,  had  been  made  above  ten  years,  and  a|^pel- 
lant  had  ac<}uiefced  in  it  all  that  time  without  complaint: 
And  that  it  appeared  by  the  report  that  fefpondent  had 
riot  only  anfwered  to  the  truft  the  2756/.  !/•  4rf.  m 
performance  of  the  decree,  and  alfo  the  profits  received 
by  her  and  her  huiband,  but  had  (atisfied  for  her 
average,  with  an  overplus  of  255/.  8/.  and  above  all, 
refpondent  infilled  that  this  appeal  ought  to  be  difmifted, 
without  entering  into  the  merits,  becaule  it  was  brought 
to  be  relieved  againft  appellant's  Own  confent,  cbntained 
in  the  laft  order,  which  was  never  done  by  any  Court 
of  juftice,  efpeciaUy  when  appellant  did  not  complain 
agMnft  the  words  by  confent  being  put  into  the  order: 
And  whereas  appellant  objeAed,  that  Sir  Arthur  owed 
debts  of  a  higher  natJure  than  the  money  for  which  he 
was  accountable  out  of  the  truft  eftate,  which  was 
faid  to  be  in  nature  of  a  debt  by  fimpte  contrad; 
refpondent  anfwered,  that  there  was  no  proof  in  the 
ciaufe,  or,  at  leaft,  none  read,  that  there  .were  ally 
fuch  debts  of  a  higher  nature,  or  that  the  appellant 
&ad  paid  any  bey<^  ailets  ^  and  that  the  debt  for 
profits  received  out  of  the  truft  eftate  was  decreed 
againil  Sir  Arthur  himfelf  by  the  firft  decree,  and 
that  a  dccrcie  in  Chancery '  was  eqoal  to  a  judgment  at 
comak>ii  law :  And  to  another  objeAioo,  that  &e 
decree  and  orders  complained  of  overthrow  the  de- 
cree in  the  other  caufe  twice  re*heard  and  ajfiirmed 
by  the  Lords,  whereby  the  275^/,  ix.  4^/.  was  con- 
firmed to  appellant,  refpondents  anlwercd,  that  that 
decree  was  not  in  the  finaUeft  impeached,  but  that  the  only 
queftlon  was,  whether  appellant  (hould  be  paid  twice, 
for  it  appeared  Sir  Arthur  had  more  money  in  his 
hands  than  would  fatisfy  the  2756A  is.  ^d.  and 
yet  the  appellant  would  levy  it  again  upon  refpon- 
dent A/icf^  cootrj^ry  to  her  own  conienr  in   the  laft 

order : 
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order :  And  refpoodent  iofifted  that  the  cafe  made 
by  appdUant  was  in  many  parts  untrue,  eraiive  and 
£aiiadous;  for  that  appellant  had.  palled  over,  in 
iileace  her  coqfent  to  the  order  of  the  4th  of  June^ 
from  which  (he  appealed^  and  complained  a^inft  the 
Conrt  of  Chancery  in  the  grofi,  ivithoat  ipecifying  a 
fiagle  inftance  wherein  the  order  complained  of  was 
ttnjaft^  and  that  appellant  untruly  averred^  that  the 
order  of  the  4th  oi  June  was  made  in  a  caufecomi- 
menced  in  Chancery  flnce  appellant's  decree  aflimied  . 
by  the  Lords;  whereas  that  cau&  had  been  com- 
menced 31ft  January^  1 689,  above  tw0  years  before 
the  afficmance:  Wherefore  refpondent  having  been 
above  twenty-one  years  in  Chancery^  not  as  plaintifP, 
but  defending  herfelf  and  her  jointure  againft.  fach  J^* 
onreafonable  demands,  infifted  that  the  appeal  ought  ^^^>"^ 
to  be  difi^i^Ted  with  coils* 

The  refpondent.  Sir  Francis  NortbcoU,  on  his 
part  ftated,  t^hat  Sir  Arthur  continued  in  pofleifion 
of  the  trufteftate,  intending  to  raife  and  pay  the 
4000/.  and  paid  part;  but  that  Jehn^  his  fon,  foon 
after  dying,  refpondent  Alia^  his  .widow  and  execu* 
trix,  married  Wiliiam  Northcatt^  Sir  John's  furviving 
emutor,  and  iued  and  recovered  from  Sir  Arthur 
the  monies  diendoned  in  the  itppeal,  and  obftrufk'ed 
his  paymrnt  of  the  relidue  of  the  4000/*  and  occa- 
fioned  him  t9  commence  the  fuit  in  Chancery,  and 
that  refpondent  was  no  party  to  that  fuit,  nor  to 
any  proceeding ;  but  that  on  Sir  Arthur's  death  the 
truft  eftate  .deiccnded  to  refpondent,  an4  that  Jt^iU 
liam  and  Alice  Northcote^  notwithftanding  Su*  Arthur 
and  they  had  raifed  oqt  of  the  iruft  eftate  wiort. 
than' would  hav«^  paid- the  4000/.  and  intereA,  en- 
deavoured to  cviftvjrefpondent  out  of  the  poflciTion 
of  the  truft  eftate;  wherefore  refpondent  exhibited 
his  bill,  upon  which  the  proceedings  .before  ftat^d 
were  bad :  And  that  both  appeiJant  and  reipondent 
had  excepted  to  Doftor  Edi/bury%  report,  and  thoi^ 
exceptions  were  heard  the  4th  Junf^  laft,  and  the 
order  of  that,  date  then  made,  by  which  refpondent 
conceived  himielf  much  injured,  and  obtmned  an 
order  to  re-hear  thofe  exceptions,  but  that  this  ap^ 
peal  had  retarded  fuch  re-hearing :  And  that  reipond- 
ent^s  Xuit  was  only  to  difcharge  his  lands  and  eftate 
of  the  4000/.    and  intereft,    which  was  by  Sir  ^r* 
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.  tbur  and  WMfiam  NciaicaU?s,  and  xefpondeac  uiKtf't 
receipts^  out  o£  tha  tni(l  eftate,  really  fai(e(|  bc^ 
fi>re  the  death  of  Sir  Arthur ,  if  duly  accounted  for  ^ 
but  that  inftead  of  taldng  tfee  account,  as  was  mofi 
juft,  the  whole  4000/*  and  interejlly  was  by  the 
report  carried  on  to  Decemier,  1701^  as  if  nothing 
paid  or  received  in  that  time ;  and  yet  that  William 
Noribcotff  the  iurTiving  executor  of  Sir  Jain,  and 
peribn  to  wliom  the  4000/.  was  payable^  had,  in 
1691,  of  Sir  Jtrihur*s  money  to  anfwel*  his  receipt 
out  of  the  truft  eftate^  according  to  the  decrees  and 
orders,  31797/.  8/..  i^rf.  and  had  aft u ally  received 
out  of  part  of  the  truft  eftate,  himfelf,  in  1.688,  2400/. 
more,  which  was  not  funk,  or  applied  in  cafe  of 
refpo^dent^  as  received,  but  that  intereft  of  the 
whole  4000/.  was  carried  on  and  charged  for  many 
years  after  fuch  receipt,  to  rcfpondent's  great  wrong; 
And  refpondent  infifted,  that  if  the  account  were 
taken  of  the  monies  ra^ed  out  of  (he  truft  eftate 
as^receivedy  and  fb  applied,  it  would  appear  his  eftate 
had  ^anfwered,  and  made  good  the  whole  4000/* 
and  intereft,  with  confidecable  overplus^  to  free  In^ 
eftate  from  which  ckarge  was  the  fole  ^nd  of  his 
fuit;  and  that  the  chifiT  matter  of  the  appeal  was 
between  appellant  and  refpondent  4^i£i,  gnd  not 
relative  to  this  refpondent ;  whb  infifted  the  appeal 
ought  to  be  diiinifted.  as.to  him  with  cofts,  nnlds 
direftioQs  ftipuld  be  j^ven  for  due  talpng  and  ftating 
the  accounts,   and  applying  the  rcpts  and  profits  of 

.Wm.         ^^^  ^^^  eftate,  as  received  In  difcharge  of  the  4000/. 

White-     ^d  inltereft,.  and  freeing  the  refpondent>    eftate  ac? 

locks.       cordingly. 

Vin.  jv.  Die  Veniris,  19?  Februarii,  1702,  After  hearing 
477.  vii.  coiindl  upon  this  appeal,  ijt  was  orpered  by  th^ 
398.  viii.  Lords  that  the  fame  (hould  be  difmilTed,  and  the  order 
299-  and  decree  of  the  4th  of  ^^y,  in  5th  year  of  King 
Free.  ch.    ffq/iiam  and  Queen  Marj,  and  the  report  of  the  aoih 

^^  LnM^^  for  con^matioh  thereof,  fliould  be  affirmed,  as  ag^isft 
2  Vera!  I)iune  E/izaiett  Northcotu  but  that  the  right  and  in* 
lyf.citfd  ^cft  of  the  rel]x>ndent.  Sir  Frofw  Nortbcote^  fhooU 
In  Roberts  not  bc  in  any  ways  prejudiced  thereby.  Lords  jfourm 
y  Si/mett.  voh  Tivii.  f0  2^1* 

Czptm 
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Sir  John  Sbaw^  Ban. 
Colledtor  of  the 
Cuftoms  Inwards 
in  the  port  of  Lon^ 
don^  William  IVat-^ 
terfon^  and  Charles 
Towers^  Officers 
under  hiii). 


■^Refpondents, 


Mn  Rrror. 


TH  £  appellant  for  reverfal  of  the  jadgment  made  Cafe  c8. 
this  cafe ;  that  in  ao  Indibitatus  affump^U  brought 
by  appellanty  ag;uo(l  the  refpoadents  in  the  Exchequer, 
for  200/.  and  non  affumt>ftU  pleaded,  a  fpedal  verdift  was 
found  ;  that  by  the  a£l  of  tunoage  and  poundage,  iz 
Car^  %.  there  was  granted  to  the  crown  u.  for  every 
zor.  value  of  goods  imported  according  to  the  book  of 
ratea;  that  by  the  17th  rule  in  the  book  pf  rates,  the 
merchant  was  to  be  allowed  5/.  ptr  cenu  for  the  fubfidy 
fo  appointed  to  be  paid  :  That  by  an  aSa  W^  and  M.^ 
tjliere  was  granted  to  their  Majefties  upon  yam  of  flax 
or  hemp,  imported  between  Z5thZ)jfr^i7i^rr,  1690,  andiSTo- 
vemher,  i  oth  1 695 ,  an  additional  duty  of  as  much  asr  was 
then  charged  upon  the  fame  book  of  rates ;  that  for  this 
double  duty,  the  importer  was  upon  fecuritv  to  have  four 
three  months  to  pay  it,  or  after  the  rate  ot  lol.fer  cenu 
per  annum  difcpunt  upon  prompt  payment;  that  tb'ts 
double  duty  was  by  the  faid  aft,  to  be  coUefted  and 
paid  in  the  faid  manner,  and  with  fuch  advantan[es,  and 
by  fuch  rules  as  exprefled  in  the  book  of  rates,  and  the 
rules  thereunto  annexed:  That  appellant  imported  a 
parcel  of  yarn,  and  paid  the  old  fubfidy,  and  had  an 
allowance  of  5/.  per  cent,  and  gave  fecurity  for  the  new  - 
impoft,  or  double  duty,  and  had  no  allowance  at  all 
^ipon  it:  That  for  another  parcel  imported,  he  .paid 
the  old  fubfidy  and  the  newlmpoft  or  double  duty  down, 
and  had  after  the  rate  of  lo/.  percent  per  (tnnitm  difcoun't> 
for  four  three  months,  which  canne  to  6\L  per  cent,  but 
had  not  the  allowance  of  5/.  per  cent,  according  to  the. 
X7th  rule  in  the  book  of  rates:  So  that  the  queflion 
vas,  whether  aj^Uaot  ought  not  ta  have  ao  allowance 
of  5/.  per  cMm  according  to  the  i  ytb  rule  in  the  book 

of 
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4  ^  *'s  of  rates,  upon  payment  of  this  new  impoft,  or  double 
1703.    duty^  over  and  befides  the  four  three  months  difcount 

^  ■>'  ^  after  the  rate  of  10/.  per  cent,  per  annum  for  prompt  pay- 
ment :  Judgment  was  given  in  the  Exchequer  for  refpon- 
dents  by  two  of  the  BaroDs,  agaihft  Baron  Lecbme're  (t^p 
Lord  Chief  Baron  not  giving  any  opinion  upon  the  merits 
of  the  caufe),  and  this  judgment  was  affirmed  in  a  writ 
of  error :  And  appellant  fiated  that  the'  words  of  the  ^ 
were,  for  all  yarn  an  additional  duty  of  as  much  as 
nvhat  it  now  charged  in  the  book  of  rates y  and  contended 
that  the  plain  meaning  was  that  yarn  (hoiild  pay  a  dou- 
ble duty, forasmuch  again  as  i^  paid  befor^;  ^nd'tQ 
this  the  appellant  fubn^itted,  and  ftated  that  the  duties 
upon  the  a^  of  tuhnage  and  poundage,  were  ufually 
called  the  old  fubfidy,  and  the  duty  upon  this  aft'  of  2 
W*  and  Jlf .  the  new  impbftj  and  he  put  the  cafe,  that 
the  duty  upon  the  tunoage  aA  for  a  parcel  of  yarn 
came  to  xotL  and  faid  that  the  1 7th  rule  in  the  book  of 
rat^s  gave  an  abatement  to  the  merchant  of  5/.  fo  that  the 
King's  duty  would  be  but  95/.  and  that  this  was  notdenied 
by  refpondents,  but  ib  taken  at  the  cuftom-houfe,  and 
paid  by  the  merchant :  {o  that  the  double  duty  would  be 
but  95/.  more,  but  that  refpondents  infiiVed  it  ought  to 
be  loo/.  which  the  appellant  indfted  was  5 A  too  n9uch, 
and  that  the  duty^  payable  being  but  95/.  no  more  couM 
therefore  be  faid  to  be  charged,  for  that  the  whdl^  rules, 
or  book  of  rates,  were  but  one  impofitiqn  on  the  fubjed ; 
and  if  it  had  been  alked  what  yam  was  chargeable 
with,  or  what  was  payable  for  it  upon  the  tunnage  and 
poundage  aft,  all  perfons  would  aofwer  ^^h  becaufc 
the  deduftion  could  never  be  faid  a  charge^  t»ut  only 
a  reducing  the  duty  to  a  certain  charge  or  fiim,  and 
that  the  aft  of  2  W.  and  M.  was  to  double  the  duty 
only,  and  not  in  any  cafe  to  give  more  than  the  former 
duty  ;  and  that  in  the  aft  2  W.  and  M.  which  doubled 
the  duty,  there  was  an  exprefs  daufe  tha{  the  new  duty 
(hould  be  collefted  and  paid  in  the  fame  manner,  add 
with  fuch  advantages,  and  by  fuch  rules  as  w^re  men- 
tioned in  the  aft  of  tunnage  and  poundage,  and  the  rules 
and  orders  thereunto  annexed^  and  that  therefore  clearly 
nb\more  ought  to  be  paid  for  the  new  impoft  than  was 

g^^^^  paid  for  the  old  fubfidy,  %his  being  intended  only  to  4oii- 

Dodd.       W<5  the  duty. 

The  reipondents  10  affirmance  of  the  judgment,  fiated 
that  the  1 7th  rule  in  the  book  of  tates^  was^  thas  ewry 

merchant 


merckani  Jbould  be  alhvfid  upon  all   "goods  and  tper^ 
cbandhses  appointed   to   any   the  fobfidy     of  poundage 
according   to   the    rule    of  this    iook  to    6e   hnported^ 
^ve  pounds  in  the  hundred  of  all  the  /aid  fuhfidies  of 
poundage  fo  appointed  to  be  paid\  and  refpondent  ob* 
fctvcAy  that  by  this  aft  the  (ubfidy  of  poundage  was  to 
be  paid  in  ready  money  at  the  importation  of  the  goods^ 
a^d  therefore  a  diicpont  of  5/.  per  cent,  was  allowed  the 
mer^fnant  out  of  the  cuftom  to  be  paid  ;  and  that  by  a 
claufe  in  the  aft  of  W.  and  Jf .  for  the  encouragement 
of  iBCrchants,  it  was  enafted,  that  for  the  additional 
duties  thereby  impofed  on  the  faid  yarn,  &c.  impor^ed^ 
as  aforefaid,  (be  iii>porter  giving  lecurity  at  the  cuftom^ 
hpuie,  (hould  have  time,  not  exceeding  la  months  for 
paynient  of  the  fame,  from  the  importation^  to  be  paid 
by  four  equal  quarterly^  payqients;  or,  in  cafe  fuch  im- 
porter ihould  pay  ready  money,  he  ihquld  have  after  the 
rate  of  loA  per  cent,  for  a  year  of  the  faid  duty  abated 
him,  and  that  for  the  advantage  of  the  crown,  it  wat 
Further  enafted,  ^hat  the  faid  impofitions  and  duties 
above-mentioned,    (hould  be  raifed,  levied,  coUefted 
and  paid,  unto  their' majefties  and  their  fucceflbrs,  in 
the  fame  manner  and  form,  with  fuch  advantages,  and 
by  fiich  rules,  means  and  yrays,  and  under  fuch  penaK- 
ties  aod  forfeitures  as  were  mentioned  and  expreflfed 
in  tbe  aft  of  la"  Carol.  II.  and  the  rules  and  orders 
thereunto  anpexed  ;  and  that  thjt  aft,  and  every  article, 
rule,  and  dau/e  therein  contained,  (hould  (land  and  be  in 
iforce  for  the  purpofes  aforefaid,  during  the  continuance 
of  the  faid  aft:  And  defendant  ftated,  tiiat  plaintifThad 
after  the  comn^encement  of  the  latter  aft,  imported  yarn, 
for  which  he  paid  at  importation  the  fubfidy  in  the  aft 
of  Car.  2,  and  had  allowance  of  5/.  per  cent>  thereout, 
acc^ording  to  that  aft,  and  paid  likewife  the  new  impoft 
for  part  of  the  fame  at  importation,  and  had  out  of  fucb 
new   impoft  a  difcount  at  the  rate  of  10/.  per  cent,  for 
prompt  payment,   allowed  by  the  aft  of  IFiiliam  and 
Mary\  aad  gave  fecurity  for  payment  of  -the  new  im- 
pofl  of  the  refidoe  of  the  goods  ib  imported  in  i;^ 
months  according  to  the  aft»  and  a(  the  end  of  12 
months,  paid  the  new  impoft,  and  had  no  allowance 
out  of  it,  having  had  S^*P^  ^^^^*  difcount  on  payment 
of  the  fubfidy  of  poundage,  payable  on  the  importation 
of  the  goods,  and  having  had  a  year's  time  to  pay  the 
new  impoft  in ;  and  that  plaintiff  afterwards  pretended 
be  ought  not  otily  to  have  had  a  year's  time  to  pay  thq 

new 


,  ntvr  iiopoft  \a,  or  io/»  per  cent,  dilcouot  for  ptcmfi 
paymantj  bu(  alfo  to  have  5/.  per  ant^  more  allowed 
him  911$  of  the  pei^  impoft,  as  he  had  out  of  the  dd 
fiabiidy  of  poundaop^^  vhich  would  b^  at  the  rate  of  15/. 
(ier  ctnU  out  of  the  new  impoft^  and  brought  his  aftioo 
ip  the  Exchequer*  Michaelmas  8^.  ^'//,  agaiaft  reipon* 
dcnts^  who  as  officers  of  the  cuftoms  had  received  the 
ne\v  impoft,  for  85/.  $j.  8^.  to  which  the  5/.  per  cent, 
denaanded,  would  have  amounted  ;  and  that  all  the 
iaatter  being  found  by  a  fpectal  verdiA  after  (everal  ar- 
guments in  the  Exchequer,  it  was  adjudged  for  refpon- 
dents,  and  that  judgmentafterwards  affirmed  in  theExche« 
quer  chamber  by  the  Lord  Keeper  of  the  Great  Seal  of  i?^^- 
land,  afliftcd  by  the  Chief  Juftices  of  the  Queen's  Bench, 
and  Common  Pleas ;  which  judgment  defendants  infifted 
was  juft;  for  that  it  appeared  plainly  that  P^rUament 
did  not  intend  to  give  any  further  allowance  out  of  the 
iaid  new  impoft  than  a  year  for  payment,  or  loL  per, 
(ent.  difcount  for  prompt  payment  ^  and  that  ParHameot 
having  given  (b  great  allowance  to  th^  merchant  ont  of 
the  i|$w  impoft,  did  not  intend  by  referring  to  the  roles 
in  the  book  of  rates,  to  give  further  allowance  of  5/. 
per  cent,  beyond  the  loA  per  cent*  but  that  the  rules 
were  referred  to  for  the  methods  of  coUefking  the  new 
duty,  and  that  this  was  taken  to  be  the  intent  of  the 
Parliament,  eVer  iince  giving  the  new  impoft  \  and  con* 
ftantly  and  readily  paid  by  all  merchants,  and  never 
doubted  till  appellant  made  the  queftion;  and  that  to 
determine  it  otherwife  now,  would  draw  back  from 
her  Majefty  above  100,000/.'  in  lieu  of  what  had  been  fo 
paid  in  the  laft  reign,  and  be  a  vaft  lofs  to  her  Majefty 

T.Powy».  jjj  jj^j.  quftoms  for  the  future. 

Sim,  HatT 

Die  Mercurii,  15^  Decembris^  1703-  After  hear- 
ing council  this  day  at  the  bar  to  argue  the  errors  af- 
figned  in  this  caufe,  it  was  ad j  o  D  G e  d  by  the  Lords,  that 
the  judgment  given  in  the  Court  of  £xchequer,  and 
.  the  affirmance  thereof  in  the  Exchequer  Chamber, 
fhould^  be  affirmed  and  that  the  writ  of  error  \  and 
tranfcript  thereof,  be  remitted  to  the  court  of  Exchequer, 
to  the  end  execution  might  be  h^d  thereupon,  as  if  pq 
fuch  writ  of  error  had  been  hrpught.-^i;«"<ir  Journ*  vol. 
xViL  p,  349. 
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Charles  Allanfon^  Efq;  furyiving'j 

Executor  of  Sir  William  fVil-  \  Appellant. 
li^unsi   deceafed,  J 

John  Goulben^  Attorney  at  Law,  ^ 

and  Beata  his  Wife,  Executrix  I  n^r^^^j^^^^ 
of    Jobn  Evans,   her  former  f  Respondents- 

Huiband,  ,  ^ 

TH  E  appellant  made  this  cafe :   That  Sir  Williavf  Cafe  59f 
Jf^illiams^  25th  Junf^  <^959  niade  his  vrill,  aad 
aj^Uant  and  John  Evans  executors,  and  that  Vifcoua* 
left  Dowager  BulkUy  had  fecured  2600/.  to  Sir  JViUiam, 
by  mortgage,  dated  i8th  SepUmier,  1(595,  and  chat  Sir 
William  ovtA  appellant  jiooo?*  with  intereft  by  his  bond, 
dated  19th  D^^^mA^r,    1696,  be/Ides  300/.  with  intereft^ 
fecured  by  Sir  fViiUam^s  bond  .and  jadgm^t,  to  Nicbolas 
Hails  in  truft  for  appellant,  and  died  iaJDecemi^r,  1696, 
and  that  Evans  alone  proved  .his  will ;  and  that  a  bill  in 
Chancery  was  exhibited  in  May,  1699^  by'Lady  Bullley 
^gaiaft   Evans  and  appellant,    to  be  relieTed  againft 
proceedings  at  law  fpr  the  money  Ihe  owed  Sir  William  % 
and  fhe,  to  obtain  an  injunjllon,  brought  1392/.  iatQ 
.  Court;  an4  that  Evans  propofed  that  out  of  that  1392/. 
and  the  firft  money  to  be  received  by  Sir  Wtlliam\  per- 
fonal  eftate,'  he  Evans  ftould  be  paid  1500/.  and  up- 
wards \  742/.  7/.  lod.  whereof  he  pretended  he  had  paid 
to  Sir  William'^  creditors,  and  expended  the  remainder 
to  fuks  relating  to  the  executorfhip,  and  that  he  would 
make  i^ch  his  payments  and  diiburfements  appear  by 
iufiicient  vouchers,  which  ihould  enable  appellant  to ' 
account  in  cafe  Evans  ihould  bapen  to  die  ;  and  that  upoi^ 
thpfe  terms  appellant  was  prevailed  on  to  iign  and  feal 
a  writing  to  the  efFeft  aforefaid,  dated  6th  May,  1699, 
^hicb  was  prepared  and  engrofled  during  the  time  of  a 
vifit  made  by  appellant  to  Evans ^   at  his  lodg^gs  at  . 
Barnet ;  but  that  Evans  during  his  life  could  never  be 
prevailed  npon  to  give  appellant  copies  of  his  receipts 
or  vouchers;  but  died  in  January,  1699,  having  made 
his  vflWf  and  Btata  his  We  executrix,  who  afterwards 
.  intermarried  with  refpondent  Johny  and  that  they  ex* 
bibited  their  bill  ia  Cfaaocery  for  jpjef formance  of  that. 
'    '  agreemcati 
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agteementi  and  to  hare  iadsfaftion  for  1500/.  more 
pretended  to  be  due  to  him  by  Sir  Willianf^  bond :  And 
that  appellant  by  his  ^nfwer  infifted  that  the  agreement 
was  gained  tipon  the  terms  aforelaid^  which  never  were 
perforaed :  And  ^hat  appellant  had  a  right  by  law  to 
retain  the  aflets  of  his  teftator,  towards  latisfadb'on  of 
the  debt  dqe  to  hinifelf  in  the  firft  place;  and  that  the 
cauie  was  fpeeded  beyond  th^B  ordinary  roles,  ^d  an 
order  obtained  for  publication  before  app^ant  bad 
complcated  his  examination;  and  that  the  Matter  of  tha 
Roll$  on  Tuefdaji^  3d  November ^  1702,  onthei|fual  affi- 
davit, ordered  that  publication  (hould  be  enlarged  tiH 
Friday^  which  appellant  s  clerk  was  forthwith  to  havq 
perfonai  notice;  purfuant  to  which  order,  Thomas  Price^ 
£(q ;  and  Mr.  William  Collier^  were  ezamiqed  as  wit* 
aefles  for  appellant ;  And  that  appeli^nt^  7th  November^ 
\  702,  had  his  depofitions  from  the  examiaer,  whereby  it 
appeared  that  before  the  agreement  executed,  appellant 
was  urgent  to  have  had  the  perufal  of  Evar(s\  accounts, 
and  was  prevailed  on  to  execute  it  upon  Evdns*^  exprefs 
agreement,  that  appellant  (hould  have  the  accounts ;  aiid 
by  reafon  of  Svans*s  ficknefs,  and  his,  and  Price-% 
importunity,  the  fame  Was  then  fo  executed;  which 
otherwife  appellant  would  not  have  executed  before  xh^ 
accounts  fettled :  And  that  Coliier^  who  was  Evatu*s 
clerk,  had  proved  vthat  Evamsj  who  was  an  attorney^  had 
fqpeived  fatisfa^lion  from  pihe^  perfons,  of  feveral  of 
the  fums  charged  upon  the  appellant  in  the  fame  ac« 
counts,  and  that  the  accounts  were  made  ^ip^  without 
entries  in  any  books>  and  without  vouchers  to  juftify 
them  :  And  that  Collier ^  was  direfted  by  his  mailer  tb 
iniert  in  the  accounts  all  funeis  which  Evans  recol- 
le6led  ought  to  have  been  paid  to  any  of  the  creditors 
of  Sir  IVilliam^  though  Evans  had  not  paid  the  (kme,  or 
any  part  thereof;  and  that  21ft  November ^  1702, 
after  publication  paft,  and  the  depofitions  delivered  out 
upon  fug^eAion  that  the  faid  affidavit  was  not  filed 
until  after  the  witnefles  were  eKamihed,  and  that  the 
relpondents  clerk  was  not  ferved  with  the  order  of  the 
3d  oi  November  ntixa  the  4th,  though  that  was  as  foon 
as  the  order  could  be  got  drawn,  yet  the  faid  order  of 
the  3d  of  November  was  by  order  diicharged,  and 
appellant'^  depofitions  fuppreft ;  and  Collier  and  Price 
ordered  to  attend  at  the  hearing,  to  be  examined  as  the 
Court  fhould  dired;  and  appellant  could  not  prevail 
ISO  have  that  order  varied :  And  that  7th  December, '  1 702, 

the 
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the  cauie   came  to  be  heard,  and  Priee  and  CollieP ykU  /■■■■  ^      v 
tended,  but  were  not  admitied  Jo  be  examined.  Viva     1703. 
vocAg  whereby  appellant  was  utterly  debarred  of  their  ^■""/'  '^ 
teftimony  ;  and  it  was  then  decreed,  that  the  effeft  of 
the  wriciog  executed  by  appellant  fhould  be'  performed, 
and  the  X392/.  then  in  Court,  applyed  to  pay  plaintlfTs 
fo  far  as    the  fame  would  extend,  and  that  appellant 
(hould  pay  the  refidue  out  of  the  fiift  money  he  (hould 
receive  of  his  teAator's  pcrfon;^!  eftate,  and  an  account 
was  decreed  to  be  taken ;  and  appellant  was  alfo  decreed 
to  pay  refpondent  the  money  due  on  the  faid  botfd  for 
1500/.  fo  far  as  he  had  aflcts,  io  that  refpondents  were 
in  the  firft  place  to  be  paid  upwards  of  3000/.  out  of 
the   perlQQal  eftate  of    Sir  WiUiam    JVilliams  \     and 
appellant  complained  that  he  was  aggrieved  by  the  or« 
ders   of   the  21ft  Novemher    and  the   7th   December^ 
becaufe  the  affidavit  whereon  the  order  of  the  2d  2Vi7- 
vember,    1702,    was  founded,    was   filed   before   21ft 
November,  ^^o2,  and  was  to  all  intents  and  purpofes  ai 
effeflual  as  if  filed  3d  of  November f  1702,  and  baeaufe, 
before  Price  and  Cotlter  were  examined,  they  were  feve- 
rally  produced,  and  (hewed  in  pcrfon  at  the  feat  of  ret 
pondents  clerk,  and  the  ufual  notice  in  writing  left  with 
him ;  and  becaufe  before  either  of  the  witneflcs  were  dr& 
charged  from  theoffice,  refpondents  clerk  had  perfonal  no- 
tice of  the  order  of  the  3d  of  November  on  Wednefday  the 
4th,  two  days  before  publication  was  to  pafs,  and  might 
liave  crofs-exaqUned  them,    and,  had  they  been  in  any 
fort  aggrieved,  might  have  applied  to  the  Court,  and  fo 
no  inconvepfience  to  relpondents,  but  that  by  difcharg- 
ing  the  order  of  the  34  of  November ^   and  fuppreffing 
the  depofitions,  there  was  the  greatefl  inconvenience  to 
.  appellant ;  who  was  forced  to  conteft  with  his  adverfary, 
and  deprived  of  his  evidence,  and  this  without  any  do- 
fault  of  his,  or  material  negleft  of  his  clerk :   And  ap- 
pellant complained  further  that  by  the  decree  1 392/.  of  . 
teflators  eflate  that  was  to  be  applied  towards  payment 
^  of  700A  and  upwards,  pretended  to  be  paid  to  creditors, 
and  8oo/.  and  upwards  to  an  attorney  for  law  charges,    _ 
without  examining  the  fame,  or  ordering  the  accounts  and 
vouchers  to  be  delivered  over  to  the  appellant,  the  fur- 
viving  executor,  to  enable  him  to  account  with  fuch  per- 
fons  as  had  demands  from  teftator's  eflate :  And  that  nq 
decree  ought  to  be  made  touching  the  1500/.  pretended 
to  be  due  on  the  bond  to  Evans,  for  that  refpondent,  his 
^  executrix,  had  remedy  for  that  debt  at  common  la>v, 

where 
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where  the  appellant  might  have  benefit  of  the  ardminiftra- 
703''    tion  of  his  teftator*s  eftate  ;  and  that  faid  boAd  was  not 

within  the  agreement  whereon  the  decree  was  grounded  3 
I  u  ,  and  by  refpondents  own  (hewing  the  intention  of  the 
],'  Q^y^l'  tcftator,  was  that  his  debts  of  I'peciality  fhould  be  paid 
ford.  ^^^  ^^  ^^^  ^^^*  ^^^  °^^  ^"^  ^^  ^^  perfonal  eftate. 

The  refpondents  on  the  other  hand  (hewed,  that  Sir 
IVilliam  Williams  had,  by  his  will,  devifed  his  real  eftate 
of  a500/.,  per  annum  to  Sir  Bouchier  Wrey  and  his  two 
fons,  for  their  refpeccive  lives,  remainder  to  King  Williant^ 
his  heirs  and  fuccellbrs  for  ever,  fubjeft  to  a  redt-charge 
of  540/.  per  annum,  to  appellant  and  his  heirs  for  ever^ 
and  made  appellant  and  Evans  executors  and  re(iduary 
legatees ;  and  that  teftator  died  indebted  to  leveral  per- 
Ions,  and  particularly  to  Evans  1500/.  by  bond :  And 
appellant  declining,  Evans  alone  proved  the  will,  and 
was  at  great  expence  in  leveral  fuits  in  law  and  equity^ 
relating  to  his  executor(hip,  and  paid  greajt  fum&  for  Sir 
WillianC%  debts  ;  and  that  Evans  being  fickly  had  re** 
tired  from  London  to  Bamet,  and  finding  him(elf  not 
Jike  to  live,  and  being  greatly  in  difburie  upon  the  execu*- 
torftiip  account,  (ent  to  appellant  to  come  to  him  there, 
that  his  accounts  might  be  ftated  and  (ettled  in  his  life 
time :  And  that  appellant,  who  was  himfelf  a  barrHlerj 
together  with  Thomas  Price,  Efq,  a  barriftcf,  went  to 
Evans  at  Burnet,  who   produced  his  accounts  and  pa-« 
pers  to  them  ;  and  that  it  appeared  Evans  had  paid  for 
Sir  William^s  debts  742/.  17 J,   lOcL  oi.  and  expended 
for  law,  and  other  charges  relating  to  the  executorihip, 
.*    834/.  8j-.  4^.  above  all  a(Kts  come  to  his  hands,  and  tb&t 
thereupon  appellant,  being  well  fatisfied  vnthEvans's  ac- 
counts, the  agreement  ftated  by  appellant  was  drawn  by 
Price,  and  perufed  by  appellant,  and  mutually  executed^ 
that  the  1392/.  due  by  Lady  Bu/kley,    (hould  be  ap« 
plied  to  pay  the  Evans  the  742/.  17/.  lod.  ob.  and  that 
the  refidue  (hould  go  towards  paying  him  the  834/.  8/. 
4^/.  and  that  the  remainder  of  the  834/.  8/.  41/.  (hould 
be  paid  by  appellant  out  of  the  firft  money  he  (hould 
receive  out  of   the  refidue  of  Sir   William'%  per(bQal 
eftate  s    And  it  was  thereby  declared,    that  Evan/% 
bond  of    1500/.  was    not  included  in   that  account, 
nor  fatisfied  \  and  that  Evans    foon  after  died,  and 
made  Beata  executrix,  who  married  refpondent  DouU 
ben  ;  and  that  then  appellant  proved  Sir  William's  \dll, 
and  received  great  part  of    his  perfonal  eftate }  but 
refufing  to  perform  the  faid  agreement^    refpondents 
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brottght  their  bill  for  a  fpecifick  performance  thereof,  ^    '" "    ■ 
and    to  have  fatisfaftioa  of  the  faid  1500/.  bond-debt,      ^7^3* 
and  that  thecaufeb«ing  at  iflue,  it  was  ordered,  3d  March^ '  -    - 
1 70 1,  that  both  fides  (hould  examine  their  witnefTes  that 
vacation  j  and  that  publication  (liould  pafs  the  firfl  day  of 
Eafter  term,  and  the  caufe  be  fet  down  to  be  heard  fome 
time  ill  that  term  :  And  that,  7th  Maj^  i7#2,  it  was  or- 
dered that  publication  fliould  be  enlarged  for  a  week, 
and  that  relpondents  fet  down  their  caufe ;  and  the  de« 
pofitions  then  taken   were  publifhed,   and  refpondents 
had  copies  thereof,  and  were  ready  for  hearing;  ))ut 
that,  nth  July  1702,  juft  before  the  caufe  was  to  have 
been   heard,    appellant  obtained  an  order  to  enlarge 
publication  till  the  ill  day  of  Michaelmas  term,  aild  li- 
bdrty  to  take  out  commiilions  to  examine  his  witnefles 
in  the  interim ;  and  that  appellant  took  out  two  commif-* 
fions^  one  into  Walesy  and  another  into  Torkjbire^   but 
executed  one  only,  and  did  not  return  that  by  the  time 
Cinited  \  but  3d  Novemberj  1702,  almoft  a  fortnight  af- 
ttr  publication  had  pafFed,  under  the  order  of  the  nth 
July,  Appellant  petitioned  the  Mafter  of  the  Rolls,  that 
publication  might  be  enlarged    for   three  days,    and 
annexid  the  ufual  affidavit,  and  his  honour  anfwered  the 
fame  in   thefc  words,  ^'  filing  the  affidavit,  let  it  be  as 
defired,  faving  all  juft  exceptions,  but  of  this  give  perfo- 
nal  notice  to  the  appellants  clerk  in  Court  forthwith  j" 
and  that  appellant  examined  Collier  3d,  and  Price  4th 
November,  1 702,  both  of  whom,  and  appellant,  lived  all 
along  in  London y  and  might  (had  a  fair  examination  been 
defigned)  have  been  examined  between  the  3d  of  March^ 
1761,  and  the  ift  day  of  Michaelmas  term,   1702  ;  and 
that  refpondent's  clerk  was  not  ferved  with  that  order  till 
both  witneflfes    were    examined  and  gone ;    nor  was 
the  affidavit,   upon  which  thai  order  was  grounded, 
filed  till  19th  of  ^ov^^i^r,  1702,  the  day  refpondent 
gave  notice  that  they  would  move  the  Court  to  fupprefs 
the  depofitions   of  Collier  and   Prise,    zi  irregularly 
taken;  and  that  after  the  order  of  the  2ift  November, 
1702,    appellant   applied  to  the  Court  no  lefs  than 
three  times  to  fet  up  thofc  depofitions,   and  which  the 
Court  as  often,  upon  full  hearing,  denied,  declaring  that 
they  were  irregularly  taken,  and  contrary  to  the  known 
rules  and  practice  of  the  Court :    And  that  the  decree 
complained  of,  was  made  on  the  7th  of  December,  1702  5 
"Which  decree  and  order,  refpondents  infifted  ought  to  be 
affirmed,  becaufc  the  irregularity  for  which  the  depofitions 

were 
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ykttc  SipprtfTed,  was  a  praAice  which  If  CQiuttenancod^ 
would  prove  of  ixioft  dangerous  coblecj[ueQce  to  the  fui-* 
tors :  And  the  Mailer  of  the  Kolls  at  one  time  called 
before  him  the  clerks  on  both  fi^es^  and  the  perlbii  that 
examined  the  two  witnefles,  and  tipon  deliberate  exami- 
nation it  appeared  that  both  thef  witnefTes  were  examined^ 
and  gone  before  the  refpondents  clerk  in  Court  was 
ftrved  with  the  order  of  the  3d  of  Novemier^  which 
was  not  to  be  made  ufe  of  till  the  affidavit  was  filed, 
and  the  clerk  in  Court  had  perfonal  notice  thereof:  And 
becaufe  the  accounts  and  vouchers^  the  want  of  which 
appellant  complained  of,  did  not  appear  by  any  proof 
ia  the  caufei  to  have  come  to  refpondents  hands ;  and 
that  refpondents  by  their  anfwer  to  a  crofs  Irill  exhibited 
by  appellant,  had  fworn  that  they  had  not  ever  had  afiy 
fuch  accounts  or  vouchers,  and  believed  they  were  de-» 
livered  to  the  appellant  at  the  execution  of  the  agree- 
ment :  And  refpondents  contended,  that  though  diere 
was  no  provifion  by  the  agreement  for  payment  of  tha 
1500/.  bond-debt,  yet  it  particularly  exprefled  that 
that  debt  remained  entirely  unfatisfied,  and  that  re(jx>n^ 
flents  were  proper  to  fue  in  equity  for  a  fatisfaftion  of 
that  debt  out  of  aifets,  and  that  appellant  had  not  entitled 
Jiimfelf  to  retain,  nor  (hewed  that  any  debt  was  due  to 
him  from  the  teflator,  and  by  the  decree  he  W^s  to 
have  all  jpft  allowances :  And  refpondents  (hewed,  that 
after  the  decree  inroUed,  appellant  had  brought  his 
bill  of  review,  and  therein  a(figned  the  very  fame  errors 
a(ngned  in  his  appeal  $  and  that  upod  arguing  a  demurrer 
put  in  thereto  by  the  refpondents,  the(e  errors  were  all 

Thomas    over-ruled,  and  the  bill  difmi(red 

Vernon. 

DU  Martisj  18^  Januarit^  *703»  After  hearing 
council  on  this  appeal,  it  was  adjudgxd  by  the 
Lords  that  the  fame  (hould  be  difmiffed,  and  the  decree 
and  order  complained  of  affirmed«-^ii0ri&  Journ.  vol. 
xvii.  p.  375. 
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^«wi7/»^/,  Adminiftratrix  with"! 

Ekanor  his  Wife,  and  others,  J 

Sir  "Thomas  Knatcbbulli  Bart.  Ex-  -j 
editor   of    his    Brother,     Sir  >Refpondent. 
John  KnalchbuU,  J 

THE  appellant  (hewed,  that  this  appeal  was  agaiaft  Ca&  Co* 
a  decree  of  difmiflioa  of  a  bill  in  Chancery,  brought  , 
by  Mr.  Weft^  fer  recovery  of  500/.  and  intereft^  part 
of  the  fortune  of  his  wife  Eleanor ^  one  of  the  daugh- 
ters and  coheirs  of  Sir  John  Knatchbull ;  and   that  the 
500/.  in  qaedion,  was   part  of  1400/.  due  from  Sir 
John  Knatchbull  to  his  mother-in-law.    Lady  Monins, 
upon  i^veral  notes  under  his  hand,  payable  on  demand 
with  jntercft :  And  that  faid  Sir  John  Knatchhuli^  hav- 
ing no  ion,  and  only  three  daughters,  left  all  his  eftate 
to  refpondent   his  brother,  charged  with  his  debts  and 
legacies,  and  with  portions  of  3300/.  a-piece  for  hit 
three  daughters :  And  that  after  Sir  Jqhn*^  death,  Mr. 
Weft  treated  for  marriage  with    Eleanor^  one  of  the 
daughters,    and  was   aifiired,   that  Lady  Monins  her 
grandmother,    would   give  her    500/.   more,    part  of 
the  laid  1400/.  in  addition  to  the  3300/.  left  her  by  her 
father,  and  that  the  match  was^  concluded  upon  thofe 
terms;  and  Mr.  Wefl  before  marriage  made  a.fet|Jcment 
for  her,  and  proviiion  for  her  iffuc  by  him  fuitable  to 
that  fortune,   and   that  Eleanor  affigned  her  portion  of 
3300/.  and   Lady   Monins  the   500/.  in  queftion    to 
truftees,  for  the'  benefit  of  Mr.  Weft\   and  thaf  ret 
pondcnt  afterwards  paid  Mr.  IVeJl  the  3300/.  but  not 
the  500/.   and  that  Mr.    Wejl^   together  with   Lady 
Monins  and  the  truftees,  brought  their  bill  againft  ret , 
pondent,  to  compel  him  to  pay  the  500/.  as  a  debt  due 
to  Lady  Monins^  and  by  her  affigned  to  Mjr.  Weft%  an4 
that  refpondent  by   his  anfwer  admitted  aflcts  to  pay 
the  500/.  but  alleged  that  the  Lady  Monins  had  giveo 
Sir  John  the  1400/.  towards  increafe  of  his  faid  daugh- 
ters portions,  and  that  Sir  John  intended  to  include  and 
fmk  that  money  in  the  portions  of  3300/.  a-piece  which 
he  gave  them  :  And  that  the  caufe  was  heard  the  7th 
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<       '•*  s  day  of  May  laft  before  the  Lord  Keeper,  who  difmlffeA 
1703*     appellant's  bill :  And  chat  refpoQdent  laid  great  ilrefe 
.'  upon  a  paper  writtea  by  Sir  John  KnatMuU  himfelf^ 
touching  the  1400/.  and  lady  Monin^s  intemlon  of  giv- 
ing it  to  increafe  his  daughters  portions,    and    relied 
alio  upon  fume  general  difconrfe  Sir  John  had  with  Mr. 
Ho/tins f  one  of  his  executors}  who  in  his  depofitiott 
had  made  inferences,  and  formed  arguments  to  fupport 
his  own  opinion  and  belief^  although  he,  Hojhins,  was 
all  along  privy  to  Mr.  Weft^s  marriage  treaty,  and  a 
party  to  his  fettlement,  where  it  was  recited  that    Sir 
John^s  eftate  ftood  chargeable  with  both  fums  \  and 
appellant  infilled  that  the  words  of  Sir  John's  will   no* 
being  of  a  doubtful  figniikation,    no  fuch  collateral 
foreign  evidence  ought  to  be  admitted  to  fnpport  the 
prefumption  for  which  the  refpondent  contended,  eipe- 
cially  when  the  will  itfelf  feemed  to  exclude  all  prc» 
fumptlon  \  for  it  exprefled  that  theie- portions  of  3300/* 
a^piece  to  bis  daugh^ei^,  were  given  them  in  lieu  and 
fuU  fatisfafVion  of  the  refpedive  fums  appointed  to  h& 
raifed  for  their  portions   by   his   marriage-lbttlemeiit  i 
And  appeliams  infifted,  that  what  was  {6  exprefly  dc- 
ckred  to  be  given  m  fkisfadtion  of  one  thing,,  fhcmid 
never  be  prefi^med  to  be  given  in  fatisfaftioa  for  another  ^ 
aad,,  that  Sir  John  had  not  power  to  dilpofe  of  thf» 
money  \  And  that  Lady  Monins^  in  aofweir  to  a  crots 
bill  brought  againft  her,  denied  the  truth  of  the  meb 
'morandum  made  by  Sir  J^hn^  and  iwore  ihe  only  in- 
tended to  give  it  amongil  his  daughters,  as  an  a4<Utioii 
to  their  portions  when  they  married,  provided  it  were 
with  her  coofent ;  and  that  her  ladylhip*s  keeping  Sir 
John^s  notes  given  her  iac  the  Qioney,  confirmed  thia  z 
And  appellaat  ihcwed,  that  when  Sir  Join  paid  1^19 
daughter  Eli%abeih  $ooL  of  this  money  upon  her  mar- 
riage with  Mr.  Le/yt  Lady  Monif/s  confeot  was  atbed 
to  the  match,  and  her  ^direAions  given  for  the  payioeae 
of  it :   And  appellants*  contended  further,  that  as  Sir 
John  Knatchbull  never  was  debtor  to  his  daughter  Elea*- 
Hot  for  the  500/.  in  quedion,  be  therefore  could  not 
eafe  himfelf  of  that  500/.  or  fink  it  in  her  portion  c^ 
i'jooL  And  further,  that  the  500/.  in  queftioa  never 
veiled  in  Eleanor \  fo  that  flic  could  never  have  relc;a(e<i 
it  to  her  father  \  and  that  even  upon  a  due  conllruftioi^ 
of  his  own  memorandum,  Eleanor  vfzs  not  to  have  the 
$00/.  unlefs  flie  married,  which  was  after  her  father's 
duth^  and  after  the  aifigomeat*  but  the  3300/.  was^ 
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derifed  to  her  aUblntdy  $  and  yet,  if  /he  had  died  un*  * 
married^  (he  had  no  preteooe  to  the  500^  aad  that  by  all 
this  it  appeared  it  waa  oet^  iatoided  to  be  included ' 
therein.  F.  Page. 

Edffl,  Mil^ 

The  refpondent,  in  afBrmance  of  the  decree,  ilated» 
that  Sir  J9in  KnatchbuU  had,  in  i<$79,  intermarried 
'^idi  the  daughter  of  Lady  Monins^  and  by  his  mar- 
riage  fettlement,  among  other  things,   created  \  term 
of  1000  yeard  for  raifing  8oo6/.   for  daughters  por* 
tions  in  ^afe  of  three  or  more  daughters,  and  no  ifliie 
male ;   and  that  Sir  John  had  iflue  a  ion  and  three 
daughters,  and  the  ion  arriving  at  the  age  of  a  i  years, 
and  being  tenant  in' tail  in  remainder,    in  1689  jdned 
^th  Sir  John  in  a  recovery  to  deilroy  the  term,  and 
ibon  after  died  without  iiTue  :    And  that  Sir  John,  in 
r689  and   r(^o,  borrowed  1400/.  frc-^  \ady  Monhti, 
a#d  gave  his  notes  for  repayment  the  '.or,  with  intereit 
at  5/.  per  cent,  and  afterwards,  in  [6^    ,  entered  into  a 
treaty  to  marry  his  eldeft  daughter  ^/Vza^^//&  to  Mr. 
I^e/y^  and  ofifered  to  advance  2500/.  for  her  portion; 
and  Lady  Msnins  likewife  offered  to  add  500/.  out  o£ 
the  1400/.  to  make  that  fortune  a  compleat  3000/.  and 
that  that  Aarriage  took  dk&y  with  this  variation  only; 
thatf  inftead  of  the  3000/.   Sir   John  aiOSgned  to  Mr. 
Leiy  certain  marfh  lands  in  iuf/i^,  to  the  value  of' i6o/« 
pef  annvnt:  and  that  as  to  the  900/^  reiidueof  the  1400/. 
Lady  Momm  agreed  with  him,  that  that  money  ihould 
iink  ini  hl»  handsf  provided  he  would  add^ooA  a^piece 
to  the  fortanes    6{   thb    two    uniltarried    daughters ; 
and  that  Sir  John    gratefully     abknowledged    Lady 
Mifnihs^s  bounty,  and  at  his  death  left  a  note  in  his 
iludy,  to  tbdify  his  thanks  for  the  fame ;  and  alio  to 
prevem  ail  miihkes  touching  his^  notes^for  the  1400/. 
which  layout  in  LaiyMonin/s  hands  againilhim ;  and 
that  Sir  y&hn  afterwards  contraAed  debts  amounting 
to  1^8000/.  and  in  OS^oter,    1696,  made  his  will,  and 
appointed  3300A  a<-piece  to  Eleanor  and  Jane',  his  two 
unmarried  daughters^  whereby  500/.  a*piece  was  added 
to  their  portions,  and  declared  it  to  be  in  lieu  of  the 
proVifibn  made  by  his  marriage  iettlement ;  and  dying 
without  iflTue  male,  devifed  his  lands,  to  reipondent,  his 
brother,  fubjcft  to  his  debts  and  legacies,  which  were 
25000/.  and  that  Eleanor  ha^ng  after  Sir  Joints  death 
intermarried  with  Weji,  and  died  without  iiTue,   rei^ 
pondent  paid  the  3300/.  to  fVeJl^  her  adiaia^lrator ; 
X^  aad 
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<"■  *  and  that  refpondent  in  his  anfwer  to  Wefl''^  bill  inliAedik 
>7o3«  that  the  500A  was  made  good  according  to  Lady 
~  *  Mcnins*s  agreement,  and  was  comprehended  in  the 
legacy  already  paid  to  him  in  his  wife's  fortune: 
And '  refpondent  now  mfifted^  the  Lords  ought  to 
confirm  the  difmiflion  of  that  bill,  for  that  it  had 
been  always  taken  to  be  a  rule  of  *  natural  equity, 
that  whenever  a  legacy  of  greater  value  is  g^ven  to' 
a  creditor^  it  (faould  be  prdumed  to  comprehend  the 
debt ;  and  the  rather  in  this  cafe,  becauie  it  ap« 
peared  by  proofs  in  the  caufe,  and  by  a  folemn 
memorandum  under  Sir  John's  hand,  that  he  had 
fettled  the  matter  with  Lady  Monins^  and  had  agreed 
to  add  the  500A  a-piece  to  the  portions  of  his  un- 
married daughters  ;  and  that  in  this  cafe  it  would 
found  the  more  harfti  to  prefume  the  contrary, 
inafmuch.  as  it  would  tend  to  increafe  the  younger 
daughters  fortunes  fo  much  out  of  proportion  to 
their  elder  fifter,  and  to  leflcn  the  overplus  to  ref- 
pondent, who  was  to  carry  the  honour  and  name 
of  the  family  5  and  that  it  plainly  appeared  in  proof, 
that  Sir  John,  on  ail  occafions,  profeiled  that  he  never 
intended  to  his  daughters,  out  of  his  own  eftate, 
any  more  than  the  fum  of  2666L  13/.  4^.  the 
portion  appointed  by  his  marriage  fettlementi 
which,  together  with  this  500/.  and  133/.  6s*  S<L 
particularly  proved  to  be  defigned  for  their  pre- 
fcnt  fubfiftence,  till  the  time  appointed  for  the  pay- 
ment of  their  fortunes,  exaAly  amonnted  to  tho 
fum  of  3300/.  the  portion  limited  by  his  will;  and 
though  the  words  of  the  will  had  declared  it  to  be 
in  lieu  of  the  marriage  fettlement,  yet  it  could  not 
be  reftrained  to  that  only,  becaufe  it  was  fullf 
proved  that  thoie  words  were  inferted  to  anfwer 
the  peculiar  fcruple  of  Mr.  Hofkins^zx.  the  drawing 
of  the  faid  will,  left  the  demand  on  the  fettle- 
ment ffaould  be  fet  up,  notwithftanding  the  legacy  1 
and  that  it  was  not  to  be  prefumed  Lady  Momnt 
could,  underfland  that  this  debt  was  ftill  fubfilUog 
upon  the  old  notes,  when  (be  required  his  bond 
for  600/.  in  July^  i^9jr»  afterwards  lent^  him,  and 
for  which  {he  had  received  a  conftant  intereft,  with' 
out  any  demand  upon  the  notes^  as  appeared  by 
(proofs  in  the  caufe:  And  reQ^dent  (hewed  that 
fi^iftf  or  his  wife,  never  advanced  this  pretcnfiori 
Vk  a  fuit  commenced    and    profecuted    againft   them 

by 
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by  refpondent  for   proving  Sir  Jobn^^  will,    though  <■'    ^  ■    > 
tbey  therdn  thought  fit  to  iofift  on  the  legacy,    and     1703. 
even    on   the    provifion   by   the  m^age  fettlemeat  ^      "   '  ' ' 
over    and  above;    nor  did    WeS  afterwards,    when  J^.^J^ 
bond  was  pven  by  refpondent  lor  the  fortune,  ever  ^"°^rt* 
pretend  to  demand  it.       .     . 

Die  Mercurii  i6^  Fibru^rii^  ^1^3'  After  hear- 
ing council,  the  Lords  apjudged  that  this  peti- 
tion and  appeal  fliould  be  difmifled,  and  the  decree 
of  difmiflion  compUioed  of  affirmed^— -/^^r^/  Jourfi* 
xvii.  p.  43^. 


Anthony 
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" '    '    ^  *  Antbtmj  Row^  Efiq.      *      .      ^     Appellant. 

Elf^eth  Cock^i.t\^^  Wife  of  J  Refpondcnt. 
7^?w«  Cockayne,  Efq.  ^       *^ 

Cafc-^i  •  #*T^HE  appellant  made  this  caft :  That  James  Cotiayne 
X  was  indebted  to  htm,  and  had  no  means  to  pay  him 
favc  the  equity  of  redemption  of  a  farm  in  Henchnvici, 
Gloucejlerjhiri,  then  in  mortgage  to  one  Jdkn  Crifpe, 
(the  refpondcnt's  attornev)  for  about  930/.  and  that 
Cockayne  and  Wife,  and  Crifpe,  22d  May,  1601,  by 
articles  under  fcal,  agreed  that  appellant  ihould  oe  put 
into  pofTeflion  of  the  farm,  and  by  the  profits  paid  the 
money  then  owing  to  him  by  Ceckayne,  and  fuch 
money  as  appellant  bad  paid  and  fecured,  or  en-» 
gaged  to  pay  for  the  debts  of  Cockayne,  and  other 
moneys  difburfed  for  him,  which  feveral  fums  were 
reckoned  in  the  articles  at  1830/.  and  intereft  for  the 
fame :  And  the  articles  reciting  that  there  was  on  the 
16th  day  of  March  then  laft  700/.  due  to  Crijpe^ 
over  a^d  above  any  moneys  then  paid  or  fecured  to  be 
paid  to  Cri/pe,  appellant  thereby  covenanted  to  pay 
Crijpe  the  700/.  with  intereft  upon  fix  mwiths  notice, 
and  to  pay  42/.  per  )annufn  intereft  by  half  yearly 
payments}  and  Cri/pe  covenanted  that  on  fuch  pay- 
ment be  would'  affign  his,  mortgage  to  appellant, 
and  that  by  fubiequent  articles,  28  th  May,  1691, 
between  Cockayne  and  Jiis  wife  and  appellant,  it  was  br- 
iber agreed  that  the  farm  fliould  be  managed  by  ^ 
perfon  to  be  jippointcd  by  them,  who  was  half  yearly 
to  account  with  them,  but  that  the  rents  and  profits 
ftiould  be  paid  to  appellant :  And  that  appellant  there- 
by covenanted  that  after  the  1830/.'  with  intereft^  paid, 
he  would  aflign  the  premifTes  on  {ix  months  notice  to 
fuch  perfon  as  refpondent  ftiould  appoint  in  truft  for 
iier :  And  that  it  was  further  agreed,  that  if  the  pre- 
ii^iifes  iboul4  not  be  managed  by  a  perfon  to  be  nominat- 
ed by  the  parties,  then  the  fame  ftiould  be  let  for 
the  beft  rent  they  would  bring,  and  the  ftock  thereon 
fold  for  the  beft  rate,  and  the  moneys  paid  to  appel- 
lant, towards  fatisfaiftion  of  the  1820/.  ^d  that  a 
receipt  was  given  by  Cockayne  and  his  wife  for  the 
fame,  in  theft  words,  viz,  **Receiyed  qi  Anthony  Rofve^ 

*?  JEfquire^ 
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^  Efqnire^  the iam  of  1830A  it  being  the  con(ideratioa  <-'  *    \  s 
''  money  m  the  articles  bearing  date  thte  zzd  day  of    ifoj. 
May,  1691.  We  fay,  Ireceired  by  tis  this  aad  day  of  ^  "  >  "-^ 
May,   1 69 1.  James  Cockayne,  Elizabeth  Cockayne i*^ 
But  that  appellant  not  having  then  paid  Cockayfre  500/, 
part  of  the  1830/.  he,  to  (hew  there  was  1330/;  and 
no  mord  then  due  to  him,  gave  a  receipt  in  thele  words, 
viz.     *«  Received  of  Mr.    James  Cockayne   and   Mrs.      • 
*'  Elizabeth  Cockayne  the  fum  of  500/.  in  pnrt  of  1830/. 
•^  due  tp  rt^  by  articles  of  3t2d  May,   1691  j  but  out 
'*  of  this  I  muft  be  favcd  harmlefs    from    the  fhcrifF 
**  of  Gloufter.    Witncfs  my  hand  the  28th  dayol  May» 
"  1691.  J5f/7//j(7/iy/?^wf."  WhichflicrifFhadmadcafalii 
return  upon  an  execution  ifTued  out  agsunft  the  goods 
of  James    Cockayne,  at  the  fuit  of  Sir  ^imon  Harcourt, 
and  for  which  the  appellant   paid  Sir   Simon  Harcourt 
243/.   loj.    bcfidcs  cofts*    And  that  a  Mrs.  JK/f|^  was 
(bon  after  agreed  on  by  all  parties  to  manage  the  prt» 
miffes,  and  continued  in  fucb  management  till  September, 
1693  ',  but  that  through  ill  management,  and  Cockayne  ^ni 
wife  living  upon  the  premifles,  appellant  could  make 
little  or  no  profit  thereof ;   and  that  appellant,  10  1693, 
brought  his  bill  in  Chancery  to  have  his  money  paid, 
or  that  Cockayne  and  wife  .might  be  (breclo&d  of  their 
equity  of  redemption,  and  that  appellant  might  redeen* 
Crijpe*s  mortgage,  on  payment  of  the  further  fum  of 
700/.  aad  intcreft  to  him;  and  thatyin  1694,  refpondent 
and  her   truftecs   brought    fheir   bill,     that  appellant 
might  difcovcr  what  was  due  tp  him  upon  the  articles, 
and  that  upon  payment  thereof  rcfppndent  might  re- 
deem :     And  that  upqn  hearing  the  caufes   before  Mr. 
Jviftice  Powell,  6th  July,  1695,  it  was  decreed  that  a 
Mafter  fhould  take  an  account  of  what  was  due  for 
principal,  intcreft,  and  cods,  to  Crifpe,  and  alfo  of  whaj 
was  due  to  appellant  according  to  the  article!*,  difcount- 
ing  what  appellant  had  received,  and  alfo  to  tax  him 
his  cofts ;  and  the  Mafter  was  to  examine  whether  the 
700/.  agreed  to  be  paid  to  Qrifpe  was  part  of  the  1830/. 
lecured  by  the  articles :    And  appellant  was  to  pay  what 
fliould  be  due  to  Crifpe^  who  wa?  thereupon  to  aflign 
to  the  two  fenior  fix  clerks,  fubjeft  to  what  ftionld  be 
due  to  appellant,  btrt  that  if  appellant  fhould  fait  to  pay 
Crifpe,  then  appellant  was  to  deliver  ppfleffion  to  Crifpe, 
>vho  was  to  hold  the  premifTes  until  paid  ;  and  refpond-* 
ent  was  to  pay  what  (hould  be  due  to  appellant,  and 
wh^  appellant  flionld  pay  Crifpe,  if  appellant  thpughe 

fit^ 
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fit  to  redeem  him;    and  if  appellant  would  not  re-i 
deem  Crifpe,  then  after  trifpt  was  fatisfied  he  was  to 
affign  to  appellant ;  and  if  refpondent,  or  any  for   her, 
would  pay  off  CriJ^,  and  appellant,  then  they  were  to 
aflign  their  fecorities  4$  refpondent    fhould  appoint; 
And  that  the  Mafter»  in  1697,  afcertained  Qriffth.  debt  at 
XOI2/'    which  appellant  accordiiigiy  paid:    And  that 
the  Mailer^  2gx]x  November^  jOg^,  made  his  report,  to 
which  refpondent  excepted,  and  petitioned  to  re«hear  the 
caufes  as  to  the  manner  of  accountipg :  And  that,   iith 
Ju/ff  1698,  the  caufes  were  re-heard,  and  the  matter 
of  the  report  and  exceptions  heard  at  the  fame  time  ^ 
and  the  Court  declared  that  appellant  beii)g  in  the  com- 
.mon  cafe  of  a*  mortgagee,  ought  to  haye  the  common 
direAions  fpr  accounting  as  a  mortgagee  \  and  therefore 
(in  part)  ordered  that  appellant  (houldi  for  fuch  time 
as  he  had  been  in  poffciCon,  account  for  wh^t  l^e  {lad, 
or  without  his  wilful  default  might  have  f eceived ;    and 
for  fuCh  time  as    accounts  were  kept  appellant  was 
to  be  examined  upon  iterrogatories  touching  the  fame^ 
but  for  fuch  times  as  no  account  were  kept,   appel- 
lant was  to  be  anfwerable  according  to  the  yearly  value  ^ 
and  after  the  time,  Mrs.  King,  the  commion  manager^ 
and  one  Mr.  Lanflqn   (who  was  manager  for  appeU 
lant)    left  the    pofleflion,     the    account    was    to    be 
taken  according  to  the  yearly  value  :     And  that  upoa 
debate  of  the  matter  of  tt^e  report  and  excfsptions,  aii 
ifliie  at  law  >yas  direfted  to  try   whether  the   700A 
due  to  Cri/pff  or  any^    find  what    part  thereof  was 
part  of  the  1830/;    Whereas  appellant-  infifted  there 
was  not  fufEcient  proof  in  the  cauie  to    ground  any 
fUch  diredlions,  and  that  the  contrary  plainly  appearecj 
both  by    the   articles    and    a  receipt  fqr  the    1830/. 
under  the  hands  of    Cockayne  and    his   wife,    proved 
in  the  caufe,  and  the  faid  receipt  given  by  appellant 
for  the  500/.    and   that  at  a  trial    had    in    London^ 
reljxMident's  counfel  infifted  that  the  1830/.  cpuld  noi: 
be  made  put  as  paid  by  appellant,  without  rfc|(onlng 
the  70c/.  as  part  thereof^  and  that  thereupoa  appel- 
lant, though  a  hardship  after  an  account  ftated»  gave 
evidence  of  the  payment  of  feveral  fums  pf  money  for 
Cockaymh  debts,  and  other  moneys  lent  and  paid  to 
him,  which  made  up  the  ^830/.  v^ithout  the  700A  but 
that   refpondent    then    procluced   an    account,  under 
appellant's  hand  made  up  in  February 9   1961,   nine 
months  after  the  articles^  and  infiAed  that  what  fums^  ojT 

money 
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imoaey  the  appellant  had  proved  paid  for  the  debts  of  < -■»  ^      ^ 

Cockayne  were  allowed  in  that  accouot,  which  aiicount      1793* 

jaot  being  infilled  on»  or  rpad  at  the  he^ng,  nor  fet  fonb  '""■  » "    '^ 

in    the  refpondent's  anfwer,   appellant's  council  were 

pot  infirufted  therein ;/    And  that  upon  the  depofition 

of  Crifpe^  who  fwore  only  that  he  believed,  or  appie- 

hended,  that  the  yoo/.  was  part  of  the  1830A  and  upon 

the  evidence  of  one  Fletcher^  who  fwore  that  appellant 

had  confeiled  to  him  that  the  700/.  was  part  of  the 

1830/.    and  notwithftanding  appellant  in  bis  anfwer, 

and  refpondent's  hufband  by  his  anfwer  to  refpondent's 

bill,     had  both  fwom  that  the  700/.  due  to  Crifpe 

was  no  part  of  the  1830/.  nor  was  the  fame  in  either 

oi  the  articles  mentioned  or  expraflfed  to  he  any  part 

thereof^  the  jury  found  for  refpondent :  And  that  on  pth 

peburary,    170?,  upon  a  Ve-hearing  of  the  caufes  on 

refpondent's  petition  for  cofts  and  further  dire£lloQS  as  to 

the  manner  of  appellant's  accounting,   it  pl^nl^  ap^ 

peared  that  appellant  had  lent  and  paid  to  James  Cockayne 

before  the  ?2d  of  May^  1691,  854A  17/.  iid.    And 

'  therefore,  upon   tlie  re-hearing,    appellant  infifled  to 

have  pother  trial,  efpecially  fince  refpondent  iniifted, 

that  the  jury    having    found    contraiy  to  appellant's 

^niVer,  he  ought  to  lofe  his  own  coflts,  and  to  pay. 

fefpondent's  cofts ;  but  the  Court  did  not  think  fit  to 

grant  another  trial,  but  ordered  that  the  verdift  (hould 

Aand,  and  gave  feveral  direflions  touching  the  manner 

pf  appellant's  accounting ;    and    inftead  of  appellant 

having  cofts,  according  to  the  former  decree,  ordered 

appellant   to   pay   refpondent  her  cofts   both  at  law 

?nd  in  Chancery :   And  appellant  complained  that  as 

to  the  243/.  loj.  befides  cofts  of  fuit  (b  paid  to  Sir  &'- 

ffion  Hatcourt  by  appellant,  and  which  was  proved  in  the 

caufe,  and  owned  by  Sir  Simon,  the  Court  did  not  make 

appellant  any  allow^ce  for  the  fame;  and  (hewed  that 

the  Court,  13th  January  laft,  upon  hearing  exceptions 

to  jhe  Mafter's  report  of  the  account,  direfted  a  trial 

jat  law  for  fettling  feveral  other  matters  in  the  account  *, 

<ind  cpmplained  that  he  was  aggrieved  by  the  orders 

pr  decrees  made  fince  the  firft  decree;    and  particu* 

larly  infixed  ^hat  fuch  ifiiie  ought  not  to  have  been 

dircftcd,     and    that  the    verdift   obtained   thereupon 

ought  to  be  fet  afide,  and  he  have  fatisfaAion  for  the 

700/.  paid  to  Crifpe,  and  for  intereft  and  cofts ;  or  if 

>he  iflue  was  properly  direfled,  infifted  he  ought  not 

{Q  be  concluded  by  one  trial^  obtained  by  a  fudden 

producing 
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produciag  of  an  accoonty  which  in  its  nature  reqiured 
time  and  confideration  to  cxatnine  into,  efpedally  where 
the  confequence  was  fo  great  to  appellant  as  to  make 
him  lofc  ID  I  a/,  paid  to  Crifpe^  for  the  faid  700/.  with 
intereft  and  coftt,  and  alio  appellant's  own  colls  %  and 
forther  to  make  him  pay  refpondent  517/.  vnore  for 
her  coftsj  befides  the  injury  to  appellant^s  reputation : 
And  complained  further,  that  on  arguing  the  exceptions 
laft  mentioned,  chiefly  upon  the  evidence  of  one 
Stevens i  who  made  fome  proof  of  an  offer  to  take  the 
prcmiffes  for  eight  years,  at  the'rent  of  200/.  per  annum, 
the  Court  of  Chancery  had  direfted  appellant  be  charg* 
ed  to  that  value,  though  fuch  offer  was  made  upon  fbcb 
covenants  as  would  have  fpoiled  the  farm^  and  which 
appellant  could  not  comply  with ;  and  though  appellant 
defired  liberty  x.6  try  that  matter  with  the  other  things 
rownc,  dircftcd  to  be  tried,  yet  the  Court  refufed  appellant 
that  liberty. 

The  refpondent  on  the  other  band  made  this  cafe  x 
that  fhe  had  an  annuity  of  200/.  per  annum  for  her 
life,  ifluing  out  of  the  eftate  of  Rowland  Lacy^  Efq; 
her  former  hufband,  which  before  her  marriage  with 
Cockayne  was  fettled  on  truftecs  for  her  Ible,  and  fepa- 
raty  ufe,  and  that  flie  was  prevailed  on  by  Cockayne  to 
confent  to  fell  it,  and  purchafc  the  eftate  in  queftion 
for  her  own  and  Cockayne^s  lives,  the  purchafed  ^cftatc 
to  be  fettled  on  truftces  in  like  manner  f6r  her  feparate 
ufe;  and  that  (he  accordingly  fold  her  annuity  for 
1800/.  with  which  fhe  purchafed  the  eftate  in  queftion 
from  Sir  RaJpb  Duitotty  for  her  own  and  Cockayne's 
lives;  but  that  before  the  purchafe  perfefted,  Cockayne 
liad  mifapplied  600/.  of  the  money;  and  thereupon 
they  borrowed  600/.  from  CrifpCy  and  mortgaged  the 
purchafed  eftate  to  him;  and  then  the  prcmifles  were 
conveyed  fubjeft  to  that  mortgage  to  William  Crifpe  and 
Richard  Dijion,  in  truft  for  refpondent  for  her  fepa- 
rate ufe;  and  that  Ceckayhe  ncglefting  to  pay  Crifpe 
the  intereft,  and  being  otherwife  indebted  to  him, 
he  fued  him;  and,  March  6th,  1690,  936/.  appeared 
due  to  Crifpe  \  and  refpondent  being  uncafy  under 
that   mortgage,   and    appellant   being    avendr*,    and 

Cockayne 

*  This  is  an  officer  named  in  the  Stat.  12  C  a.  c  8* 
and  from  the  purview  of  the  adk  ieema  to  hate  been  the 
diftribgtor,  buyer,  or  coroptroHer  of  the  King's  oats,  as  the 
word  itfelf  in  fo^ie  fort  imports. 
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Ceciayw  equerry  to  Kiog  William^  appellant  offered  to 
pay  off  Crifpe,    and  ^imburfe  himielf  by   perception 
of  profits  )  and  that  they  came  to  a  verbal  agreement  ac- 
cordingly ;  and  that,refpondent  thereupon,  March,  i(^90> 
aftually    delivered   pofleflion   of   her    houie^     goods, 
Aock^  and  farm,   to  appellant,  and  left  hm  In  po(ref- 
fion^   and   that  ibme  time  after    articles  of  agreement 
were  drawn  betweoi  Cockayne,  appellant  Crifpe,  refpon- 
ilent  and  her  truftees:    And   1830/.  being  mentioned 
as  due  to  appellant,   and  no  particular  recital  how  It 
was  made  up,  or  what  debts  were  to  be  paid,  and  only 
a  bare  covenant  to  pay  Crifpe  700/.  refpondent  refufedl 
to  execute  them  tiU  anotiier  writing,  dated  May  iith, 
1 69 1 9  but  executed  at  the  iame  time  when  the  articles 
were  drawn,  wherein  it  was  rjecited,  that  appfeUant  had 
paid,  ftood  engaged,    and    fecured  to  be  paid   1830/. 
And  appellant  covenanted  on  payment  of  what  was  due 
to  him   of  the  1830/.    to  convey   ajl  his  intcreft  to 
reipondent,   or  whom  {he  (hould  appoint;     and  that 
appellant    paid  230/.    to  Cri/pe,  and  at  feveral  times 
afterwards  looA  to  refpondent }  and  having  covenanted 
to  pay    700/.  to  Crifpif  and  agreed  to  lay  out  30o/« 
in  ftock,    which  jnade  only  1330/.    he  gave  a  receipt 
for  |Oo/.  as  part  of  the   1830/.  confideration  received 
back  again:    And  that  upon  the  execution    thereof, 
appellant   agreed   and   declared    that  the    930/.    paid 
and  fecured  to   Crifpe  was  included  in   and    part   of 
the  1830/.  and   that  it  was  fo  proved  upon  the   trial 
at   la^   by    witnefles  of  undoubted  credit ;    and   that 
appellant   entered  on    the  eftate,  and  had  then  other 
goods   and    ftock  worth  500A   and  a   crop  of  corn, 
hay,  and  St.  foine  growing  that  year,  worth  650/.  aqd 
kept  the  pofleffion  of  the  eftate  worth  300/. />^r  annum, 
from    1691  to  1699,  and  that    he,    notwithftanding, 
pelgefting    to  pay    Crifpe,    h?    brought  an   ejedment 
.  to  recover    pofleffion  of  the  eftate:     And  appellant 
exhibited  his  bill    to  redeem  Crifpe^s   mortgage,    and 
that,  refpondent    and    Cockayne  might  redeem  it,   or 
be  forecJofed,  and   demanded  the  1830/.    as  due  tp 
him, -over  and  above  what  he  paid  and  Ihould  pay 
^^ifpft  \  .^nd  that  Crifpe,  refpondent,  and  her  truflee§, 
put  in  their  anfwers,  and  refpondent  in  her   anfwer 
fct  forth  bow    the    1830/.   was  made  up,  and  that 
the  700/.    to  Crifpe    was    part   of    the    1830/.  and 
afterwards  exhibited  her  bill  againft  appellant  for  an 
JMXDunt  of  whatw^sp^id  of  the  1830/,  ^nd  hpw  made 
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^  ■  ■■  ^  ■  ^  tiPf  and  to  have  CtiJ^i  paid,  and  an  account  of  whit 
>703*     appellant  had  received^  and  to  have  the  overplus  paid 
■^  to  her,  and  for  a  re-conveyance  of  the  eftate  i  and  that 
appellant  in  his  anfwer  fwore  his  debt  1830/.  exdnC^e 
of  the  700/.    to  be  paid  Crifpi^^  and  prevailed  oo 
CocLnBi  her  hufband  to  fwear  to  the  fame  efieAj  and 
chat  both  caofes  were  heard,  and  the  decree  dated  b; 
appellant  made ;  and  that  the  Matter  made  a  fpeciai 
report  as  to  the  700/.  payable  to  Cri^,  that  rdTpon* 
4ent  had  pofitively  fwora  it  to  be  part  of  the  1830/. 
and  Crj/^r  had  fwore  that  he  apprehended  and  believed  it 
to  be  part  of  the  1830A  and  that  appellant  had  fwornthat 
it  was  not  part  of  the  1830/*  and  that  refpondent  took 
exceptions  to  the  report,  and  petitioned  to  be  re-heard, 
lor  that  appellant  had  kept  the  eftate  in  his  own  hands. 
'  and  his  running  and  other  horfes  upon  it,  and  ought 
to  be  ^fwerable  for  the  yearly  v^luq,  and  not  for 
only  what  heafhially  received i  and  th^t  on  there- 
hearing  aip  miie  was  decreed  as  tp  the  700/*  and  a  trial 
had  before  Lord  Chi^f  Juftjce  Jfokf  and  00  foil  and 
dear  proof  to  the  latisfa^on  of  the  Court j  a  verdiQ 
'  vas  g^ven  for  refpondent,  that  the  700/.  was  part  of 
the  1830A  aod  that  appellant  did  not  think  proper  to 
iQove  tor  a  new  trial,  but  acquiefced  under  the  verdrA, 
and  proceeded  before  the  Ma(jl:er;  and  then  propofed 
a  reference  to  two  Council,  which  refpondent  agreed  to  i 
but  that  after  attendances  for  above  a  year  and  a  half, 
it  appearing  at  laft  that  appellant  only  defigned  delaji 
the  reference  was  broke  off,  and  the  reQ>ondeQt  pro- 
ceeded again  before  the  Mafter  i  and  that  on  appellant's 
petition,   the    caufe  was  re-heard,     and   his  petition 
difmifled,  and  he  did  not  then  complain  of  the  verdifti 
and  that  the  caufe  was  again  re-heard  on  refpondent'f 
petitioii,  as  to  the  matter  of  cofts,  and  manner  of  ac- 
counting; and  that  appellant  again  petitioned  to  be 
heard  and  re-^heard,  on  a  fuggeftion  that  he  h^d  found 
a  duplicate  of  account,  which  would  prove  the  700/.  to 
be  no  part  of  the  1830/.  and  that  the  caulks  were  re- 
heard on  both  petitions,  and  then  ordered  th^t  appellant 
fhould  account  as  ftated  by  him,  ^od  his  anfwer  being 
falfified  by  the  verdiA,  he  was  decreed  to  pay  cofts  both 
at  law  and  in  Chancery:  And  it  appearing  by  the  account, 
when  produced,   that  the  foms    therein  could  not  be 
part  of  the  1830A  appellant's  petition  was  difmiOTed;  and 
that  reipondent  brought  in  a  bill  of  cofts,  arinountlng  \o 
1019/.  which  the  Mafter  taxed  at  517/.  18/.  3/^.  although 

.      ,  the 
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the  prolecution  and  defence  of  thefe  fuits  had  coft  re& 
pondent  more  than  the  bill  amounted  to ;  and  that  the 
Mafter  made  bis  report,  and  (with  the  pofts  taxed)  re* 
ported   to  be  due  from,  appellant  to  refpoodent  1955/* 
14s.    3//.    And  appellant  for  further  delay  filed  feverat 
exceptions,  which  were  heard,  and  an  iltae  at  law  direft- 
ed  to  try  the  valne  of  the  goods,  (lock,  cattle,  com, 
9nd  hay,  and  the  yearly  value  of  the  eftate,  from   1691 
to  i^pp^and  that  notwithftanding  all  the  orders,  hear- 
ings, and  re-hearings,  it  was  true  in  faft,  that  from  the. 
time    refpondcnt  gave  appellant   pofleflion  of  her  resU 
and  perfonal  eftate,  he  diipofed  and  managed  fame  at 
his  own  will  and  plcafure,  and  received  the  produft  to 
his     own    ufe,    without    account    to  reipondent,,  os 
making  her  pnvy  or  concerned  in  the  management  there- 
of, contrary  to  the  articles,  and  kept  poiTeifioa  from  May0 
91,  till  jMay  99,  when  it  was  taken  from  him  by  order  of 
Court ;  and  had  pr  might  have  raifed  out  of  the  real  and 
perlbnal  eftate  the  fum  of  4000A  and  might  have  p^d 
off  Cri/pe^s  mortgage  the  firft  year  after  he  had  pDt- 
feffion  :  And  that  Sir  Simon  Harcourfs  debt,  in  the  ap- 
peal mentioned  9  was  a  debt  due  from  Cockayne,  and  not 
chargeable  on  the  morgaged  premifles;  and  appellant  had 
fatisfa^lion  for  the  fame  from  Cockayne  \   and  fo  proved 
ppon  a  trial  at  law  between  Sir  Simon  Harcort  and  appellant 
before  Lord  Chief  Juftice  Holt ;  And  reipondent  infifted 
that  the  only  matter  in  queAion  was,  what  money  appel- 
lant lent  and  fecured  upon  the  mortgage,   and  what  he 
received  out  of  the  real  and  perfonal  eflate ;  and  that 
the  money  paid  and  fecured  was  but  1030/.  as  now  fet* 
tied  by  the  verdift,  and  proofs  in  the  caafe';  and  that  H- 
the  700/.  were  not  included  in  the  1 830/-  then  by  the 
letter  of  the  articles,  a§  appellant  would  cocifa-oe  them^, 
refpondent's  eftate,  which  coft  but  i8oo/.  was  made  a 
fecurity  for  2509/.  vjz.  706/*  more  than  it  was  worth,  . 
and  ftie  confequently  utterly  ruined.  T.  Jon#f. 

Die  Veneris  J  25®'  Februariij  1 703.  After  hearing 
council  upon  this  appeal,  it  was  adjudged  by  the 
Lords  that  the  fame  fhould  be  difmifled,  and  the  orders 
and  decrees  complained  of  affirmed.  Lprds  Jonrn* 
▼ol.  ^vii,  p.  459, 

Edwavi 
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EdiBAfi  Scoti^   Gent.  Admini-"> 
ftrator    of  Thomas  Stou,   his  f  Appellant 
Brother,  deceafcd,  •' 


Richard    Hittan,     Executor 
John  Hiltouy   Clerk  (hi 
ihcr,  deccafed,)  who  married  ^Refpondent- 
IVinifred   Scotf,    the  Appel- 
lant's Sifter, 
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Cafe  61.   T^  ^  ^  appcllam  dated,  that  this  appeal  was  touching 
.       *      X     a  bond  pretended  to  be  made  (ia  a  very  onufud 
form)  by  appellant's  brother  to  refpondent's  fiacher,  and 
which  bond  was  in  thefe  Words :    *^  Know  all  men  by 
•«  thefe  prefents,  that  I  Thomas  Scott^  of  Great  Barr^ 
<*  in  the  parijh  of  Aldridge,    and  County  of  Stafford^ 
.^         **  Gent.    Do  owe  and  am  indebted  unto  John  Hilton, 
**  of    Great  Barr,    in  the  parilh  of  A/dridge,    and 
'*  connt7  of  Staford  zforefsadj  cleTk,^the  full  and  ju/l 
**  fum  of  two  hundred  pounds  of  good  and  lav/ful  monef 
<*  of  England^  to  be  paid  to  the  faid  John   Hilton^  his 
^*  heir«  or  aiCgns,  with  due  inter  eft  for  the  fame  5  an(falfo 
^*  twenty  pounds  more  of  the  like  lawful  Englifh  moneyi 
<   to  be  paid  to  the  faid  J  An  Hilton  ^  his  heirs  or  affignSi 
**  in  lieu  of  cei'tain  goods  and  cattle  due  to  him  the 
'<  £iid  John  Hilton^  but  without  any  intereft  for  the 
^<  faid  twenty  pounds :    And  for  as  much  as  the  faid 
^/••^  money,  goods  and  cattle,  were  by  my  dear  father 
'     *•  JVilRam  Scott f  of    Great  Barr  aforefaid,  deCgned 
<^  and  intended  for  my  loving  fifter  Winifred,  late  wife 
**  to  the  faid   John   Hilton  aforefaid }  and  I  the  faid 
«*  Thomas  Scott    having,   for    caufes  to  myfelf  beft 
*'  known,  hitherto  with-held  and  kept  back  all  the  faid 
*^  moneys,  goods  and  cattle,  not  daring  to  intruft  tbem 
**  in  the  hands  of  my  loving  Mer,  nor  yet  of  her 
*'  hufband  John  Hilton  aforefaid  \  and  now  being  full/ 
^<  fatisfied,  notwithftanding  the  death  of  my  dear  lifter 
*'  Winifred,  late  wife  to  the  faid  John  Hilton  aforefaid, 
■<  that  of  right  ail  the  faid  moneys,  goods  and  cattle 
"  aforementioned,  doth  and  ought  to  belong  unto  him 
"  the  faid  John  Hilton ;  I  therefore  the  faid  Thomas  Sc^t 
**'  of  Great  Barr  above-mentioned.  Do,  by  thefe prefents^ 
•'  firmly  tie,  bind,  and  oblige  my  heirs ^  executors,  admini- 
**  firators  and  affgns,  and  every  of  them,  in  the  penal  fum 
*'  of  one  thousand  pounds^  of  good  and  lawful  Englilh 
^  «^  moaey, 
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**  mQl9fiy%  for  the  true  and  jufi  payment  of  the  above  <■     ^  ■  ^ 
M  tft^lioaied  two  hundred  pounds,  with  lawful  imcrttt     1703*. 
**  for  the  fame,,  aud  twenty  pounds  without  inttrell ; 
^<  dil  which  atoaey  to  be  paid  to  the  faid  John  HUton^ 
"  bis  heirs  or  afligns,  within  fix  tnontia  after  tny  dsceafe^ 
**  jr^tn  the  day  of  the  date  hereof".  And  then  this  prefent 
'*  ^ufand p9unds  obligation  (hall  I  e  void,  and  of  none 
'*  effe^^  or  elfe  to  be  and  remain  in  full  force  and  virtue : 
*'  Witnefi  thU  my  own  hand  and  feaU  this  r6tb  day 
**  of  ^ifgi^,*  in  the  18th  Year  of  the  reign  of  our- 
"  fbvereign  lord,   Charles  the  lid.  by  the  grace  of 
^*  God,  of    England,    Scotland^  France^  and   Ireland^ 
*'  king,  defender  of  thefaith,  JScc.  ^/ixicr^^  Dom.  166  j. 
Sealed  and  Subfcribed  iB 
the  prcfence  of  U9„  Jf^o*  Scott. 

Richard  Pretty, 

William  Lucas^ 
Thp  iBark  [  -4  ]  of  Anne  Prockhoufip 

And  appellant  (hewed,  that  it  was  m  proof  ia  (h<: 
caufe  that  refpondent's  father  married  Winifred^  to  thj( 
goeat  difpleafure  of  her  friends,  and  that  (he  lived  bujk 
eleven    months  aflier  her  marriage,  and  died  without 
iffiu,  twenty  years  before  the  date  of  the  pretended 
bond  ;  that  her  portion  was  fuUy  paid,  ^nd  a  difehargd  ^ 
g^en  under  her  hu(band's  hand  for  the  fame  \  and  that  ii; 
wae  not  at  all  probable  (hat  Thpmas  Seotty  her  brother^ 
fiiould  give  her  hu(band  more,  apprehending^  from  th^ 
ilrongedi   curcumftances,     that   his  ill  uikge  was  the 
eQcmofiof  her  death;  or  that  the  iaid  Thomas  Scoffs 
who  was  a  man  of  the  greateft  probity  and  difcretion^ 
Should  keep,  this  pretended  bond  concealed  in  bis  ctif* 
ftody  for  upwards  of  30  years,  and  leave  k  to  raifQ 
diicord  in  his  family  after  his  death  y  and  thae  Thomas 
Scott  frequently  faid  he  had  paid  his  (ifter  fUnifred^s 
portion,  to  a  farthing,  and  often  exprefled  bis  trouble 
«nd  r>efentmeot  for  her  ill  ufage  by  her  buA>aod :  And 
that  Richard  Pretty,  the  firft  Tubfcribing  witnefs  to  the 
kfOvA^  was,  on  the  day  it  bears  datey  neajr  twenty  miles 
diilant  from  the  place  where  refpondent  pretended  it 
%ias  feaied ;  aad  that  there  then  was  a  great  ditference  (oc- 
€a(iotted  by.  a  law  iiiit)  between  Scott  and  Pretty  i  Atld 
thai  all.  the  pretended  witnefTes  to  the  bond  in  queftioo 
were^  deadfeveral  years  before  Thomas  Scott ^  and  before 
this  bond  was  hea^d  of;  and  that  the  name  William 
J^cas,  fet  to  the  bond  as  a  witnefs^  refeQibled  the  hapd 
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V   ■■^■■H  of  tVitltam  Lucas  fenior ;  and  reipondent  at  the  firfl 
1703.    trial  applied  his  proof  to  prove  his  hadd;  but  that 

^  ■  ^  ■!■  ^  it  afterwards  appearing  that  he  died  three  years  before 
the  date  of  the  bond,  fome  remarkable  letters  therdn 
were  much  altered,  and  all  drawn  oter  with  frefh  tak^ 
before  the  fecond  trtal^  to  make  it  more  like  the  fon'^ 
hand,  who  was  alive  at  the  time  of  the  date,  and  that 
the  words  {fealed,  2LTid  fubfcribed)  although  unufu- 
al  and  improper,  were  like  what  refpondent  himfelf 
had  ufed  in  other  inftances ;  particularly  in  two  botod^ 
wherein  himfelf  was  bound,  which  had  been  unpaid 
near  twenty  years,  till  being  produced  as  evidence 
againft  refpondent  at  tl^e  firft  trial,  they  were  paid  off 
and  taken  up  before  the  fecond  ;  and  as  to  another  bond, 
pretended  to  be  made  by  Thomas  Scott  to  one  Doleman, 
'  in  1694,  in  the  like  phrafe  with  that  in  queftion^  and 
fent  in  a  letter  of  the  fame  hand,  feal,  and  ink,  dated 
Augufl  22d,  1699,  to  a  Mr.  F^x^  to  be  by  him  con- 
cealed till  after  Tkomas  Scott's  death,  al  the  letter  im- 
ported 'y  (a  copy  of  which  bond  is  fubjoined  to  this 
cafe) ;  appellant  obferved  that  foon  after  the  death  of 
Thomas  Scott,  refpondent  went  to  jR?x,  about  ten 
miles  diftant,  to  examine  a  copy  of  the  bond  in  queftion  $ 
and  tbat  there  was  good  evidence,  that  this  bond  and 
letter  were  of  refpondent's  own  writings  and  that 
Thomas  Scott  was  fo  old  and  infirm  that  he  could  not 
write  at  all,  nor  fo  much  as  hold  a  pen  in  his  hand  at 
the  time  when  that  letter  was  dated,  which  was  figned 
Thomas  Scott,  exadUy  like,  and  written  as  well  as  the 
bond  in  queftiot^;  and  that  refpondent  had  been  in 
different  ftories  how  he  came  by  this  bond,  faying  fome* 
times  he  found  it  amongft  his  father's  writings,  and 
Ibmetimes,  that  Thdmas  Scott  gave  it  him  in  1694, 
being  ten  years  after  his  father  Hilton's  death :  And  that 
the  refpondent  had  brought  an  aftion  upon  the  bond  in 
queftion  in  the  Court  of  Common  Pleas,  and  Isud  his 
venue  in  Warwick/hire,  and  thereupon  obtained  a  ver- 
dict; but  that  the  court  of  Common  Pleas  not  fatisfied 
with  it,  direfVed  a  new  trial ;  and  that  upon  the  iecond 
trial,  upon  proof  of  the  before-mentioned,  and  many 
other  matters  and  drcamftances,  after  a  trial  of  nine 
hours ^t  Warmck  aifizes,  in  Augufl ,  1 701,  by  a  (pecial 
jury  of  gentlemen  of  quality,  and  upon  a  full  hearing 
of  both  (ides,  refpondent  having  fome  notice  that 
the  jury  had  given  a  privy  verdift  againft  him,  fufftr- 
cd    himfelf  to  be  non-fuit :    And  that  notwithftand- 
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iDg   this,   refpondent   brought  another  adioD,  and  laid  /«"  — 
it  in  Shropjhire^  although  Stafford/hire  were  the  adjacent     1703. 
t  ounty  to  WarHvukJhirey  and  the   county  >vherein   the  v 
cauie,  of  aftion  arole,  and  the  reputation  of  the  parties 
and   witnefTes   were  only  Known  \  and  that  appellant 
had    brought    his    bill    in   Chancery  to  difcover  the 
fraud,     and     to     have    the    bond    cancelled  :     To 
which  bill  respondent  anfwering,  many  witnefTes  were 
examined  on  both  fides,  and  the  caufe  heard  ifl  May^ 
1702,  wiien  after  opening  the  pleadings  and  nature  of 
the  evidence,  the  Lord  Keeper  did  not  think  fit  to  enter 
into  the  merits^  but  directed  a  trial  at  law,  in    Shrop^ 
Jbirey  Whether  this  was  Tbomas  Scott  *s  deed  or  not,  at 
the  then  next  S.hrew/bury  affizes  ^  and  that  preparations 
were  accordingly  made  tor  trial  there ;  but  it  appearing 
that  attornies,  and  twenty  or  thirty  perfons  of  greater 
intereft  in  that  county,  had  been  induflrioufly  folicit- 
ing    for    refpondent,    before    the    affizes  ;    and     that 
papers  had  been  difperfcd  by  him,  to  prepofTefs  the 
people  of  that  county,  appellant  was,  for  thefe  r^eafons 
only,  advifed  not  to  try  the  merits  then  i^  and  therefore 
infifled  that  the  bond  was  not  fpecified  according  to  the 
a(^  of  parliament  for  taxing  money  at  interefl ;  and  ref^ 
pondent  was  thereupon  non-fuit :  And  that  appellant, 
for  thefe  reafons,  applied  to  have  the  trial  in  fome  other 
county,  particularly  in   Staffordjhin^  where  the  credit 
of  the  parties  and  witnefTes  was  befl  known,  all  or  moft 
of  them  living  there  ;  but  nOt  prevailing,  the  caufe  was 
again  tried  at  Shrew/bury  \  upon  which  refpondent  had 
a  verdift  for  the  faid  pretended   bond ;    and  thereupon 
the  caufe  was  heard  in  Chancery,  8th  May^  ^703,  and 
the  bill  difmifTed  with  20/.  coAs,   Whereupon  refpondent 
took  out  execution  for  the  whole  penalty  of  1000/.  and 
levied  the  fame ;  but  that  upon  a  re-hearing,  27th  No^ 
vember\  1*^03,  that  matter  was  reftified,  and  only  the 
principal  fum  of  200/.  with  interefl,  and  the  20/.  with- 
out interefV,  ordered  to  be  paid  the  27th  day  of  January' 
laft }  and  if  not  then  paid,  the  fame  to  be  paid  in  a 
month  after,  with  the  cofls  of  the  lafl  trial,  to  be  taxed 
by  a  Mafler  of  the  Court.     And  that  at  the  hearing  and 
re-hearing,  appellant  (having  liberty  fo  to  do)  moved 
for  another  trial,  becaufe  there  had  been  a  non-fuit, 
on  full  evidence,  without  any  objeftion   made  ^on  the 
refpondent's  fide  to  the  trial ;  and  confidering  the  lafl 
trial  at  Shrenv/bury  fair,  there  had  been  only  verdift 
T  agaiaft 
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t  ■  ^  ■■■  ^  againft  verdift ;  and  bccaufe  Dolemarf^  bond^  and  the 
1703.     letter  of  the  22d  of  Auguft,  1699^  which   were  very 

^1  ■■  w  ■  ■  ■'  material  evidence,  Svere  not  allowed  to  be  read,  or  ufed, 
though  they  had  been  allowed  >at  the  former  trials,  and 
though  evidence  wa?  then  offered  of  their  being  ref- 
pondent's  writing,  and  not  Scott's,  and  although  at  the 
firft  trial  the  matter  of  that  bond  and  letter  was  inllfted 
upon  by  refpondent  himfelf ;  and  further,  becaufe  ret 
pondent's  witnefTes  varied  mkterially  from  the  tcflimony 
they  gave  at  the  former  trials,  which  the  appellant  was 
not  admitted  to  prove,  becaufe  the  record  of  the  poftea 
of  the  non-fuit  in  Warwick/hire,  offered  in  evidence  to 
prove  the  former  trial,  was  difallowed  as  evidence,  which 
l?y  the  rules  of  law  had  ufuaily  been  allowed  in  fach 
cafes  I  and  finally,  becaufe  the  judge  who  tried  the 
caufe  had  figned  a  certificate,  wherein,  in  refpeft  of  the 
nature  and  length  of  the  evidence,  and  that  appellant 
had  offered  to  try  the  caufe  at  bar,  and  if  it  went  againfl 
him  to  pay  refpondent  bar-cofts,  and  if  it  went  for  him 
to  expcft  no  cofls  at  all ;  he  fubmitted  it  to  the  confide- 
ration  of  the  Lord-Keeper,  Whether  the  caufe  might 
not  deferve  a  re-examination  by  a  trial  at  bar  ?  notwith- 
flanding  all  which  the  Lord-Keeper  did  not  think  fit  to 
order  another  trial,  or  to  enter  further  into  the  n^erits  of 
the  caufe,  or  admit  the  appellant  to  read  any  proofs, 
but  difmifFcd  the  bill  as  aforefaid  5  which  difinifSon 
appellant  infifted  ought  to  be  reverfed,  and  a  new  trial 
directed;  becaufe,  as  to  the  verdidt  at  the  firft  trial,  it 
being  fet  afide  by  the  Court  of  Common  Pleas,  was 
never  capable  of  being  entered  upon  record,  and  fo  quite 
out  of  the  cafe  j  and  at  the  fecond  trial  refpondent  was 
non-fuit  upon  full  evidence;  and  that  the  third  trial  was 
not  upon  the  merits,  but  went  off  only  for  want  of  a 
,  fpeeification  of  the  bond;  and  that  the  lafl  trial  was 
not  upon  the  whole  evidence,  nor  upon  a  full  defence ; 
and  that  in  truth  the  many  matters,  evidence,  and  cir- 
cumflanccs  in  this  caufe,  were  too  long  for  the  time 
allowed  in  a  circuit  at  the  afTizes :  And  that  the  concern 
being  of  fuch  value,  near  a  thoufand  pound,  and  the 
reputation  of  the  parties  and  witncffes  being  much  at 
ftake,  appe  lant  infrlled  that  another  and  final  trial  fhouW 
be  granted  at  bar,  by  a  jury  of  the  county  where  the 
parties  and  witneiTes  were  befl  known;  and  that  this 
caufe  was  as' proper  for  fuch  farther  trial  as  other  caufes 
wherein  more  trials  Jiad  been  had,  and  lately  in  the  caufe 
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oi  IVbarfon  and  Tily^^^  after  fcvcral  trials  before  had^  <  -    "    n  y 
iipoa  a  farther  trial  diredled  by  the  Lords>  ±e  bond  then     '703. 
io  queflion  was  proved  a  forgery.  ^      >>  'i*.^ 

J.  Groves. 

The  refpol^denti  in  affirmaace.of  the  decree^  ftated : 

That  John  Hilton  had  married  Winifnd,  lifter  of  Tha^ 

was  Scott,  with  whom  he  had  300/.  pordon,  which  he 

he«td  was  not  fo  moqh  •  as  was  due  to  her,  by  whom 

Y  a  be 


•  31ft  May,  1701.     Lords  Journ.  vol.  xvi.  p.  714.  Eq.  Ab. 
378.  2  Vcrn.  378,  419. 

The  following  is  the  bond  to  Doalman  referred  to  bj  appellant*! 
Cafe: 
**  To  all  chriftian  people  to  whom  thefe  prefents  fhall 
**  come,  greeting.     /  Thomas  Scott  of  Great  Barr,  in  tireparsjb 
**  0/  Aldridge  and  County  of  Stafford,  Gent,  being  fully  con- 
**  vinced,  that  through  the  inftigation  of  fonae  ill  people  that 
**  prevaird  with  me  to  preient  a  pecfon  to  the  parfonage  of 
**  Barr  and  Aldridf^,  contrary  to  the  intent  of  my  lo?ing 
^'  kiniman,  Nathaniel  Doalman,  liite  redtor  of  the  aforelaid 
'*  Bar'^nd  Jldridge,  that  I  the  l}iid  Thomas  Scott,  in  fo  doin^ 
'^  have  greatly  injured  the  heirs  of  him  the  faid  Nathaniel 
**  tioalmau :  Wherefore,  having  a  free  cflate  of  my  own, 
^*  out  of  whici  I  ever  refolvcd  to  make  full  amends  unto  all 
**  perfons  whom  I  have  any  way  injured  1  but  being  now  far 
''  in  years,  and  groivn  weak  in  body,  I  am  fo  hardly  dealt 
**  with,  and  fo  clofely  tended  by  fomc  whom  I  Ihall  forbear 
<'  to  aame,  that  I  cannot  have  the  liberty  to  difpofe  of  my 
^*  eftate  according  to  my  own  will, :  And  therefore  I  do  here, 
*'  in  the  preience  of  Almighty  God,  own  and  acknowledge 
*^  myielf  indebted  unto  Thomas  Doalman,  (on  and  heir  of  the 
«*  aforementioned  /^athaniel  Doalman,  the  full  and  ju/l  fum  of 
**  one  hundred  pounds,  of  good  and  lawful  money  of  England^ 
**  to  be  paid  to  the  faid  Thomas  tioalman,  or  his  afjigns,  tmthia 
**  fix  months  after    my    deceafe,    with    due    inter efl  for  the 
**  fame  from  the  day  of  the  date  hereof    above-mentioned. 
«'  And  for  the  true  and  juft  payment  hereof,  I  the  faid  Thomas 
**  Scott,  Do,  iy  thefe  prefenis,  firmly  ufe,  hind  and  oblige  9^ 
*^>  heirs,  execuurs,  adminifiraJtors,  and  affigns,,and  e^^ry    of 
*^  them  in  the  penal  fum  of  fvve  hundred  pounds,  for  the  payment 
**  of  the  aboye-mentionM  hundred  pound,  of  lawful  money  of 
«*  England  I  And  in  witnefs  of  the  fame,  I  have  hereunto  put 
**  thilmy  own  hand  and feal,  this  ninth  daj;  of  O&ober,  in  the 
^  fixth  year  of  the  reign  of  our  fovereign  lord  and  lady, 
**  IVilliam  and  Mary,  by  the  Grace  of  God,  of  England,  Scot-^ 
**  land,  France,  and  Ireland,  King  and  Queen,  Defenders  of 
•*  the  Faith,  Anno  Domini ,16^^ 

"  Tho.  SC0TT.'» 
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<"    '      \  he  had  no  children :  That  John  Hilton  lived  with  Tkomai 
'703-     Sr©// ftvcral  years  after  his  wife's  death,  and  there  was 
"^  a  great  friend  {hi  p  between  them*,  and  that  Thomas  Scott 
having  an  eftatc  of  500/.  per  annum  in  the   couQty  of 
Staffordy  and   1000A   peribnal  eftate^   and   having  no 
child,  and  the  faid  John  Hilton^  aftdr  the  dcceafe  of 
U^m/fredy  having,  with  h'is  approbation,  mafried  a  re- 
lation of  his,  by  whom  he  had  ilRie  refpondeot,  ftid 
John  Hilton,  was,  as  refpondent  heard,  in  expedlation 
that  Thomas  Scott  wguld  leave  him  a  good  legacy  at  his 
death  5  but  that  Thomas  Scott  was  narrowly  watched  by 
appellant  and  his  friends,  to  prevent    his  difpofition  of 
any  part  of  his  eAate  from  them :  And  that  reipondent's 
father  died  in  the  life-time  of  Thomas  Scott  ^  and  that 
stomas  Scott  J  in  1694,  meeting  refpondent,  told  him  he 
had  fomething  for  him;  and  refpondent  vifiting  him  foon 
after  at  his  houfe,  he  privately  delivered  to  refpondent, 
the  bond  in  queflion,  made  in  the  year  1667,  and  di* 
refted  him  to  keep  it  fecret  till  after  his  deceafe,  other^ 
wife  he  (hould  live  but  an  uneafy  life }  which  according* 
ly  refpondent  did,  fave  that  he  privately  (hewed  it  to 
fome   friends   for    their    advice:    And    that    Thomas 
Scott  died  about   March,  1699,  and   the    money   fix 
months  after  becoming  payable,  and  appellant  refufing 
to  pay  it,  refpondent  employed  an  attorney  of  Warwick' 
Jbire  to  put  the  bond  in  fuit,  which   he  did  accordingly 
in  Warwick/Sire  %  and  the  appellant  pleading  that  the 
bond  was  not  his  brother's  deed,  after  a  trial  of  feverai 
hourr-a-^i^rdift  was  found  for  refpondent ;  but  there  be- 
ing great  variety  of  proof  on  both  fides,  and  the  debt 
being  very  confiderable,  the  judge  was  pleafed  to  certify 
that  upon  payment  of  cofts,  it  was  fit  the  caofe  fhould 
be  tried  again.     And  that  pending  that  fuit,  and  before 
the  fecond  trial,  appellant  exhibited  his  bill  in  Chancery, 
to  be  relieved  againA  the  bond,  unto  which  an   anfwei 
was  put  in,  and  witnefs  examined  to  perpetuate  their 
teftimony;   and  at  the  next  affizcs  of  Warwick,  the 
caHfe  came  on  to  be  tried  a  fecond  time,  and  refpondeot 
being  informed  that  appellant  had  unfairly  retained  a 
great  number  of  attorn ies  in  the  folicitation  and  manage- 
ment of  the  fame,  who  had  made  mif^hty  application  in 
his  favour,  refponddnt  without  attending  the  fuccefs  of 
the  caufe  became  non-fuit,  and  forthwith  brought  a  new 
aftion  in  the  county  of  Salop*,  but   before  the   caufe 
could  be  tried,  appellant  brought  on  his  caufe  ia  Chan- 
cery to  be  beard,  upon  which  the  Court  was  plealed  to 
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^cQ  that  the  parties  fhoold  proceed  to  try  the  caofe  in  i 
the  county  of  Salop,  being  ^n  indifFerent  county,  though 
great  endeavours  were  ufed  to  c^ury  the  caufe  into  Staf" 
fordjbire,  where  appellant  had  great  inter  eft  and  power; 
and  the  Court  directed  that  the  caufe  fbould  be  tried 
by  a  jury  of  gentlemen  of  quality  of  that  county,  and 
accordingly  fuch  a  jury  was  returned  ;  and  the  refpon- 
dent  on  the  trial  produced  a  fpecificatiop  of  the  bond, 
but  it  not  being  exaAly  according  t<^  the  aA  of  parlia- 
ment, although  the  duty  was  paid  to  the  receiver,  and 
appellant's  council  infifting  thereon,  rf  fpondent  was  for 
.  that  caufe  pnly  noninited ;  and  uppQ  application  made 
by  the  appellant  the  next  epfuii^  term  u^to  the  Caurt 
of  Chancery,  for  the  cofts  of  that  nonfuit,  and  ref- 
pondcnt  was  forced  to  pay  50/.  cofts  before  he  could  ' 
have  a  new  trial :  And  that  at  a  new  trial  had  laft  Lent 
aflizes  for  Salop,  by  a  jury  of  gentlemen  of  great  qua- 
lity, a  verdift  was  given  for  refpondent,  that  the  bond 
■was  the  deed  of  Thomas  Scott ;  and  then  the  caufe  was 
Jieard  upon  the  equity  refervcd,  and  appellant  prefled  for 
^  new.  trial,  which  the  Court,  after  two  verdi4frs  for  the 
bond,  refufed  to  grant,  and  difmifTed  the  bill  with  20/. 
cofts:  And  that  appellant  petitioned  the  Court  to  re- 
hear the  caufe,  which  was  accordingly  re-heard  ;  and 
then  again  prelled  for  a  new  trial,  which  was  again  re- 
fufed, but  was  relieved  againft.the  penalty  of  the  bond: 
And  that  appellant,  who  was  near  eighty-fix  years  of 
age,  had  appealed  for  delay ;  wherefore  refpondent  in-  ^^'  Banaf- 
fifted  the  decree  of  difmiflion  ought  to  be  affirmed.  ^^^' 

-  Dif  Marttjf  29®  Februarii^  ^703-  After  hearing  . 
council  upon  this  appeal,  it  was  ordered  by  the  Lords 
that  the  decree,  or  orders,  complained  of,  be  reverfed 
fo  far  only  as  that  a  new  trial  fhould  be  had,  touching 
the  validity  of  the  bond  in  queftion,  upon  a  feigned 
iflue,  **  Whether  the  writing  in  queftion  be  the  deed 
of  the  inteftatc  Thomas  Scotty'  in  the  ^een's  bench,  at 
the  bar,  by  a  fpecial  jury  of  the  county  of  Middefex  in 
next  term :  And  that  appellant  (hould  name  an  attorney, 
and  be  plaintiff  in  that  a^ion :  And  that  relpondenc 
/hould  produce  the  bond  in  queftion  at  the  trial  \  and 
that  the  money  decreed  being  657/.  7^.  td.  and  20/.  per 
month  intereft  fince  27th  January  laft,  fhould  within 
fourteen  days  be  brought  into  Chancery  j  which,  if  not 
done,  or  trial  not  proceeded  on,  brif  on  the  trial  ver- 
diA  for  refpondent,- then  this  appeal  to  ftand  difmifTed, 

and 
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and  the  decree  affirmed  ;  md  the  money  to  be  bronght 
in  iihmediately  paid  to  rdpbndent :  And  further  order- 
ed, that  if  at  the  trial  verdlft  for  rcfpondent,  appct 
lant  fhould  pay  him  bar<-cofts  i  but  if  for  appellant,  re& 
pondent  not  to  pay  any  cofts,  as  was  oifered  by  appel- 
lant's council  at  the  bar,  ■  Lords  Journ.  vol.  xvii. 
p.  463. 

N^B.  Itappcars  from  the  Journal,  p.  581,  that,  17th 
November^  '704j  the  money  which  had  been  brooght 
into  Chancery,  purfuant  to  the  ^'Lords  former  order, 
was  ordered  tobe  paid  6ut  to  appellant,  the  rcfpondent 
(as  there  expreflfed)  ib  cbnienting. 


The 


\ 
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'^l4^«i5''''r^''T'^.*'^}     Appellants. 


Willi/m  Dockwra^  and  Roger  J 

Lan^don   and    Phi  I  lis    his  I      r,  r^     j     * 
Wife.    Adminiftratrix   of}     R^<P°ndent.. 
Richard  Dickenfoti^  J 

TH  E  appellants  made  this  cafe:  That  they  wer«  q^j[^  ^^^ 
incorporated  by  charter  from  the  Crown,  aad 
had  thereby  a  grant  of  the  trade  to  Africa^  exclufive 
of  ail  others,  with  power  to  feize  on  all  (hips  and  car- 
goes which  fkould  prefume  to  trade  thither  without 
their  licence,  and  to  difpofe  thereof,  refcrving  one 
moiety  to  the  Crown  \  and  that  his  late  Majefty  King 
Charles  the  iecond,  to  enable  the  company  better  to 
carry  on  their  trade  from  time  to  time,  fent  one  c  ; 
more  fhips  of  war  to  the  coaft  of  Africa^  to  take  ail 
Ifatps  fi3und  trading  there  other  than  the  compaqiy's, 
and  to  deliver  them  to  the  company's  ^  faAors  there ; 
aad  that  in  the  year  1676,  Captain  Richard  Dicienfau^ 
commander  of  the  Hunter  m^  of  war,  by  virttie  of  a 
commiffion  from  the  Kiag>  fo  impowermg  him,  took 
the  fhips  Ann^  and  the  John  aad  Martha  \  aad  that 
tfajofc  fhips  vith  their  cargoes  were  coademaed  by  the 
admirahy,  aad  amounted  in  value  to  2800/.  of  which 
thj£  company  paid  1400/.  to  his  Ma^fty,  and  700/.  to 
Captain  Dickenfon ;  who,  twenty  years  after,  vi%.  in 
t6g[6y  exhibited  his  bill  in  Chancery  againft  the  cbm- 
pajay  and  refpondent  Dociwra,  complaining  that  Ihck^ 
nurof  pretending  himfelf  owner  of  the  Ann^  and  her 
cargo,  had  recovered ' 2630/.  lis.  againft  him  in  an 
a^ion  of  trover,  for  the  Ann  and  her  cargo,  and 
that  he  was  not  able  at  the  trial  to  produce  an  authen- 
tic copy  of  the  condemnation  and  feixure,  aad  that 
he  only  aAeduader  a  commifTion  from  the  King  Char  Us  in 
purfuance  of  the  Guinea  company's  charter  5.  and  that  the 
fhip  and  cargo  was  condemned  by  a  Court  of  Admiralty, 
and  that  he  delivered  them  to  the  company's  agent ;  ' 
and  prayed  to  be  relieved  againfl  the  verdift :  And  that 
^  Dockwra^  by  his  anfwer  infifted  on  his  verdift,  aod 
knew  of  no  fuch  inftroftions  or  condemflation,  and 
that  Dick£nfon  was  a  wrong  doer,  and  the  charter  a 

monopoly 
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<■"    "  '      monopoly  and  illegal ;    and  that  he  would  have  fiic4 
'703-    fooaer,     but   that    Dichenfon  was  fhcltcred   by    King 
'  Charles,  King  J  antes  ^  and  by  a  commUfion  from  King 
William,  and  that  he  proceeded  as  foon  as  he  could 
vrithoQt  offence   to  governments ;    and  admitted    one 
Nightingale  was  owner   of  five  fixteenth's  of  the  (hip 
and  cargo,  which  Nightingale^  appellants  (liewed,  was  no 
party  to  the  fuit;    and   that   appellants    had  by  their 
anfwer  infifted  on  their  charter,  and  that   King  Charles 
had  feut  Dickenfon  to  the  coaft,  and  conceived  his  in- 
ftruftions   fufficient  to  juffify  his  aftions,   and  denied 
that  they  ought  to   indemnify  him,  and  that  this  was 
twenty  years  ac^o,    ar.d  few  or  none  of  the   company 
then  living ;  and  that  Captain  Dichenfon  died,  and  bis 
'  wife  and  adminiflratrix   married  refpondent  Langdon, 
and  revived  the  fuit;  and  upon  the  hearing  the  Mafter 
of  the  Rolls    dilmifTed  the    bill  as  againft  Dochwra^ 
but  decreed  appellants  to  pay  the  whole  money  reco- 
vered againft  Dichenfon  to  the  other  defendant  Dochwra^ 
and  that  Dociwra  fhould  be  admitted  to  profecute  the 
faid  decree  againft  the  appellants  in  the  name  of  Lang* 
don  and  his  wife :     And  that   appellant's   eftate  was 
fequeftred,  and  they  forced  to  pay  the  163  ©/•  lar.  to 
the  commiflioners  named  in   the  fequeftrationi  which 
was  fince  paid  to  Dochnvra:     And  appellants    com- 
plained that  they  were  aggrieved  by  that  decree,  bccaufc 
they  contended  the  bill  ought  to  have  been  difmifled  for 
want  of  proper  parties ;    Nightingale,   and  others  who 
appeared  to  be  entitled  to  part  of  the  ftiip  and  goods, 
aad  who  had  fince  exhibited  their  bill  againft  Dcckwrs, 
and  appellants   to  have   their  proportion :     And  that 
the  Attorney  General  ought  alfo  to  have  been  a  party, 
becaufe  the   validity   of  the  grant  from  the  Crown  to 
appellants  was  in   queftion,  and  becaufe  of  the  moiety 
paid  to  the  Crown  ;  and  that  if  ev^n  Dichenfon  had  any 
equity  againft  appellants,    they  ought  -not  to  be  ^ound 
by  the  verdi^  and  damages,  they  not  being  parties  or 
privy  to  the  fuit,  efpecially  as  it  appeared  that  Dichenfon 
had  not  made  as  good  a  defence  as  his  cafe  was  capable 
of:    And  further,  that  Dochwra  .ought  not  to  have  been 
relieved  at  all,  becaufe  he  well  knew  that  fuch  captures 
were  in  thofe  days  as  often  made  as  fuch  fhips  could  be 
met  with,  and  adjudged  legal,  and  that  all  parties  con- 
cerned traded  upon  fuch  hazard,  and  acquiefced  under 
fuch  captures,   and  that  Dochwra  himfelf  took  the  law 
to  be  fuch  in  thofe  days,  and  never  thought  of  relief 

till 


tUl  j6g6y  above  twcqty  years  after ;  and  that  appellant?  /^^    *  »*  % 
ftock  and  trade  was  now  upon  a  new  foundation,  by      1703* 
virtue  of  a  late  aft,  of  Parliaqacnt  i  and  that  the  addU  v-'^v  — ^ 
tibnal  flpd^,  and  pew  adventurers^  were  likely  to  be 
charged  with  thefe  dale  (ranfa^ions^  though  they  h^d 
come  in  upon  the  new  cftabli(hmcnt ;    Apd  finally,  that 
though  appellants  were  liable,  thpy  ought  to  anfwer 
for  no  more  than  came  to  their  ufe  j  and  that  Dickenfon 
ought   not  to  be  difcharged  from  the  700/.  appellants 
paid  him,  nor  ought  appdjants  tb  be  charged  with  the  j  n<Ay. 
1400/.  they  had  already  anfwered  to.  the  Crown.  ^^j 

The  refpondent  Dsetrvra  on  his  part  Hated,  that  the 
Royal  African  company  upon  application  to  King  Charles 
the  fecond,  to  be  accommodated  with  a  maQ  of  war^^ 
(pretending  the  fame  necefTary  to  countenance  and 
proteft  their  trade)  oStained  from  his  Majefty  that  th? 
Hurtter,  ihca  under  the  command  of  the  faid  Richard 
Dickenfon^  fhould,  at  appellants  charge,  put  to  fea,  and 
proceed  to  the  coaft  of  Quinea,  with  iaftru'ftions  pro- 
pofed  and  contrived  by  appellants,  that  if  he  (hould  find 
any  fhips  flopping  or  tiading  on  the  coaft  pf  Africa, 
he  was  to  endeavour  to  fpeak  with  them  j-apd  if  ha  * 
&ould  find  any  fubjefts  there,  -not  freighted  by  appel- 
lants or  by  the  Gambia  adventurers^  he  was  to  feize  and 
carry  them  to  Cap^  Qorfo  CaJlU\  and  that  neither  the 
captain,  nor  any  of  the  officers,  or  fhip's  company,  were 
to  carry  goods  or  mercbandiaj^for  tr^de,  but  were  to 
bring  home  all  fuch  gold  as  appellants  agent  fhould  ^ 
put  on  board :     And  that  by   thefe  this  fhip  was  put  , 

into  a  ftatc  ©f  war  againft  all  Englijh  fubje6ls  on 
the  coaft  of  Africa^  except  appellants  and  Gambia  ad-  / 

venturers,  whilft  in  peace  with  foreign  traders^  fo  that 
a  French  merchant  was  to  be  treated  as  a  friend,  whilft 
an  J^nglifb  m^rch^qt  was  to  be  treated  as  an  enemy ; 
And  that  foop  after'  the  man  of  war  arrived  op  that 
coaft,  the  Ann  and  her  cargo,  whereof  refpondent  waa 
the  greateft  owner,  but  one  Jfffery  Nightingale^  fince 
deceafed,  had  part  with  him,  was  leized  by  the  captain 
on  the  coft  oi  Africa^  and  delivered  over  to  the  appel- 
lants agents ;  the  pripue  cpft  of  the  fhip  and  cargo  in  Lon- 
don being  2630/.  12/*  and  that  appellants  had  made  above 
cent,  per  cent,  of  the  cargo,  and  had  ever  fince  detained 
fame,  and  had  the  benefit  thereof  in  trade  abov?  twenty 
years ;  and  that  JDockwra  and  Nightingale^  upon  notice 
that  the  fhip  ^nd  o^rgo  had  been  unlawfully  feized, 

complained 
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<■■    ^  '  ■  » complained  thereof,  and  made  all  fitting  applications 
'703-     to  ot^tain  reftitution  from    Dickenfon,   vrho  thereupon 
'  abfcondedy  and  applied  to  his  faid   majefty  for  protec- 
tion, who  in  council  declared  he  e^peded  appellants 
fhould  forthwith  indemnify   Dichenfon  from   any  fuits 
for  feizing  the  (hip  $    and    that  if  they  refufed,  his 
Majefty   would    not    in    future    employ    any    of    bis 
ihips  in  their  defence:  And  that  Dociwra,  in  1695,  S^ 
Dickenfon  arreded  {Nightingale   being   then   dead)    in 
an  aft  I  on  of  trover,    and  brought  it  to   trial    before 
Lord    Chief   Juftice   Holt^   and   upon    full    evidence, 
after  a  vigorous  defence,  obtained  a  vferdift  for  2630/. 
I2J-.  being  only  the  prime  coft  of  the  (hip  and  cargo; 
and  having  entered   up  judgment   thereon,    Dichenfin 
filed  his   bill   as  flated   by  appellants;    and    that  an, 
injunftion   obtained    in    that  caufe    after    all   pofibk 
oppofition,  was  at  laft  difiblved ;   and  Dickenfon  being 
arrefted  in  an  aftion  brought  on  the  judgment,    died 
infolvent,  and  a   prifbner    in    the    Fleet ;    after   which 
refpondcnts  Langdon  and   his  wife,  Dickenfin^s   admi- 
niftratrix,  having  revived  the  faid  fuit,  and  the  caufe 
was   heard    3d  November ^   170I9    and  as   againft  the 
refpondent  Z)<7r)&wr^i  the  bill  was  difinified^with  cofts, 
but  as   againft  the  appellants,   who,  at  the   hearing, 
for  delay,  made  default,  it  was  decreed  that  they  fhouid 
pay   (or    repay)    to    Langdon    and     wife  2630/.  12/. 
and  the  cofts  at  law  and  in  ChaiKery,   unlds  caufe 
upon   the  return  of  a  Subpoena^  with  which  they  were 
ferved,  and  again  making  default,  the  decree  was,  4th  De* 
cemher^  170I)  made  abiolute,  aad  figned  and  inroUed; 
yet  upon   the    importunity  •  of   appellants,    and  their 
ofFer  to  give   fecurity  to  perform  the  decree,  the  in- 
rollment  was  fo  far  laid   open,    as  to  admit  them  to  a 
re-hearing;    and  (after    ten   feveral  orders  about  the 
fecurity,    and    fundry    pretences    for    putting  off  the 
caufe)  it  was  re-heard  by  the   Mafter  of  the  Rolls; 
who,    and    after    ma:ure   deliberation,    confirmed  tb« 
former   decree:    And  that  the  2630/.  12/.  had    finite 
been   recovered   and   paid  by   Langdon   and  wife    to 
Dockwra,    on    his    acknowledging  fatisfaftion  on  the 
record    of   the    judgment    againft  Dickenfon ,    which 
decree  refpondents  infiftcd   ought  to  be  affirmed  by 
the   Lords,  bccaufe   the  equity  of  the  bill   as  againft 
appellants   was,   that  they  had  the  benefit  of  all  that 
was    feized    by    Dickenfon    their    fervant;    and   that 
Nightingales  executor  was  not  a  neceflary  party,    bc- 
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caufc    the  property  of  the  fliip  and  cargo  was  wholly  ^-    "     '  1 
in    Dockwra,    and    fo   had  been  determined   at  law;      ^^3' 
and    that  the  biH   was  brought  only  to  be  bdemni-  *       - 
tied    againft  the  recovery  by   Dockwra  5  and  that  the 
recovery   at  law   was    thd  xneafure   of    the  damage, 
againfi:    which  appellants    ought  to  indemnify  £)/r;&^/i- 
/&«,     whom    appellants    had    rcfufed  to  defend  j    and 
therefore    any     omiffion    in  his  defence    was    to    be 
charged  to  appellants;  and  that   the   prero:^ative  was 
in   no   fort  in  queftion;    and  if  any  money  was   an- 
iwered  to  the  Crown  by  appellants,  which  ought  not 
to    hav€    been  aafwered,   they   had  their  prop^  re- 
medy,   which    Captain    Dichenfon  could  not  have  in 
any  manner :      And  that  aithough  the  bill  was  dli^ 
mided  as  againft  Dochwra,  yet  there  was  a  good  ground 
for  relief  againft  the  company,  and  if  Dociwra  was 
willing  to  ftand  rn  their  place  as  to  the  relief  given 
to  Dichenfin^  by  fuch  means  the  relief  became  cffeftuai 
to  Dichenfofiy  who  thcreSy  was  eafed  from  a   moft   ad- 
verfafy  fuit ;  and  that  it  was  the  moft  effeftual  courfc 
Dockiura    could    have    for    what  be   had   recovered; 
againfl  Diekenfmy  who  was  to  be  indemnified  by  the 
company^  and  died  in  prifon  and  infeivent ;    and  that 
this  was  moft  equitable  and  agreeable  to  the  courfe  of 
Chancery  in  like  cafes  :    And  rcfpondent  infifted,    that 
the   now  members  of  the  company  reprefented  thdr 
predeceflbrs  as  to  all  benefit  of  their  ftock  and  trade ; 
and  therefore  ought  to  pay  their  predecefTors  debts,  and 
that  the  body  politick   and  its  ftock  is  ftill   the  fame ; 
and  that  the  new  privileges  given  by  aft  of  parliament, 
onJy  made  it  the  more  iblvent,  and  better  able  to  pay       ' 
its  debts  :     And  that  appellants  were  not  intitled  to  any 
allowance  for   the  700A  paid  Dichenfon^  bccaufe   that 
money  was  paid  to  him  for  his  fervice  to  appellants  for 
othef  matters,  viz,  bringing  home  their  gold,  and  in  pur- 
ging their  direftions  during  his  whole  voyage,  and  as  a 
compenfation  for  his  being  reft  rained  from  trade,  as  the  P.  Craw- 
appellants  intimated  when  they  borrowed  the  Hunter  ford. 
from  his  Majefty. 

Dte    Sabbati,  4®    Martii^     1703.       After    hearing  ^^^^'^^l^' 
council  on  this  appeal,  it  was  adjudged  by  the  Lords  j^   '     '" 
that  the  fame  ftiould  be  difmifled,  and  the  decree   and  ^^^  ,^5^ 
Orders  complained  of   affirmed;    and  that  the   Royal 
African  company  ftiould  pay  refpondent  Dockwra   30/. 
for  his  cofts.    Lords  Journ.  vol.  xvii.  p.  470. 

The 
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1703, 

The  ^ueefh  PlaintifF, 


tyilliam  IVeedan  FordC\ 

Efq.  Warden  of  the  i  Defendant, 
Fleet,     .    -    -    -    J 


"  in  Error. 


Cafe  64.  ^T^  H  E  Plamtiff  in  error  ftatcd,  that  in  Hilary^  tern 
A  1699,  a  tranfcript  of  the  record  in  Chancery  of  an 
inquifition,  finding  a  forfeiture  of  the  office  of  warden  of 
the  Fltety  and  traverfes  tiicreof  was  delivered  into  the 
King*%  bench  by  the  proper  officer,  in  the  name  of  the  Lord 
Chancellor,  with  a  Venire  facias  annexed,  iffiiing  out 
of  Chancery  of  the  Michaelmas  term  before  returnable 
in  the  King^s  bench  in  O^ai.  Sti.  Hilarii^  viz.  the 
aoth  of  January^  with  a  panel  of  a  jury  returned  by 
the  Sheriff  of  Middlefexy  to  try  the  feveral  traverfes 
joined  in  Chancery :  And  that  by  rule  of  Court,  the 
loth  of  February,  1699,  a  trial  at  bar  was  appointed 
the  then  next  term  \  and  that  the  faid  Venire  facias 
was  quafbed  and  vacated  as  irregular,  and  one  awarded 
de  novo  by  the  Court  of  King's  bench  to  try  the  feveral 
iffiies  joined^  and  that  this  was  done  by  confent  of 
all  parties,  and  fo  appeared  by  cxpref$  words  in  the 
record  itfclf ;  but  by  the  delays  of  the  refpondcnt,  the 
trial  could  not  be  had  in  Eafter  or  Trinity  term  next 
following:  And  that  in  Michaelmas  term  1700,  the 
trial  at  bar  came  on,  and  a  verdift  was  pv^n  for 
the  Crown,  after  full  evidence  and  examination  of  the 
caufe ;  and  that  though  the  right  of  the  caufe  was  thus 
found  againft  the  reipondent,  he  in  Michaelmas  term 
laft  had  obtained  judgment,  that  the  plea  to  the  in- 
quifition, and  the  procefs  thereon,  were  difcontiDued, 
and  thereby  the  trial  and  verdift  avoided  and  made 
ineffeftual :  And  Colonel  Baldwin  Leighton,  on 
whofe  behalf  this  writ  of  error  was  brought,  flatcd 
that  the  matter  of  the  difconti nuance  ftood  thus  :  That 
the  Venire  facias  out  of  Chancery,  bore  tefte  in  Chan- 
cery in  Michaelmas  term  before,  and  was  returnabi* 

I  in. the   King*s  bench   in   Oiiab.  St.    Hilary^  viz.  the 

aoth  of  January ;  and  that  in  the  memorandum  or 
preamble  of  the  roll,  made  up  by  Mr.  Har court  the 
attorney  in  the  Crown-office,    the  proper  officer  for 

that 
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that  purpofe^  it  vas  entered,  that  the  fald  traofcript  i 
^Mra^.  delivered  into  the  Kwg*s  bench  by  the  hands  of 
xH^  Lord  Chancellor  the  third  day  of  February ;  and ' 
fo  the  objeflion  was^  that  it  did  not  appear  where  the 
record  was  from  the  20th  of  January  to  the  3d  of 
J^^bruary^  and  to  a  difcontinuance  %  and  appellant  re* 
f  erred  to  a  certificate  from  the  petty  bag,  to  (how  that 
the  record  was  always  delivered  after  the  return  of  the 
venire;   and   ftated  that  the  queftioos  for  the  Lords 
MTOuld  be  thefe.     Firft;  whether  a  difcontinuance  or 
not  ?    and  appellant  infifted  that  there  was  no  difcon- 
tinuance.   Secondly ;  if  a  difcontinuance,  from  whence 
it  ardfe  ?  whether  from  any  default  in  the  profecutor  or 
aigents,  or  the  officer  of  the  Court,  whom  the  profe- 
cutor was  bound  to  truft  to  in  that  matter  ?  And  if 
from  the  negleA  or  omiiCon  of  fuch  officer,  or  any 
acts   of  the  Court,    appellant  infifted  that  the  fuitor 
ought  not  to  be  prejudiced  by  it;  but  it  ought  to  be 
mended  and  rectified   by  the  Court.    Thirdly  ;v  if  a 
difcontinuance  from  either,  whether  amendable  ?    And 
in  thxi  cafe  appellant  infiAed  it  was  law  by  amendable ; 
and  referred  to  the  copy  of  the  record,  wherein  teft. 
Dit  Feb*  was  ftruck  out  by  profecutor's  council;  andS.  Dodd« 
afterwards  put  upon  the  roll  by  Mr.  HarcourU 

The  defendant  on  the  other  hand  ftated,  that  the  office 
of  warden  of  the  Fleet  was  an  ancient  office  of  inheri- 
tance, held  by  feveral  grants  from  the  Crown,  and  was 
conveyed  to  the  warden  in  truft  only,  to  enable  him 
by  law  to  execute  it,  and  Was  fubjeft  to  feveral  mort- 
gages and  fecurities ;  and  that  the  equity  of  redemp- 
tion, and  the  inheritance  for  ever,  is  conveyed,  by 
virtue  of  an  aA  of  Parliament  to  a  purchafer,  upon  a 
valuable  confideration :  And  that  in  the  fecond  jear 
of  their  late  Majcflies  reign,  Mr.  Leighton^  upon  a  fug- 
geftion  that  the  office  was  forfeited  by  Manlove,  the 
then  warden,  procured  a  warrant  for  a  grant  thereof 
to  himfelf ,  but  that  the  inquifition  upon  which  the 
fame  was  grounded,  was  declared  illegal  by  the  then 
Lords  CommifConers  of  the  Great  Seal,  affifted  by 
Lord  Chief  Juftice  Holt  and  other  judges ;  and  fo  0  ,, 
the  grant  had  never  parted  the  Great  Seal ;  and  that  ^^  *  * 
Colonel  Leihgton  had  .made  feveral  attempts  afterwards 
to  maintain  his  pretenfions  to  the  office,  which  were 
looked  upon  as  frivilous,  and  nothing  was  done  upon 
them,  though  it  put  the  proprietors  of  (he  office  to  a 

confiderable 
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<  ■"  '— H  coDfiderable  expcnce  m  the  legal  defence  of  their  titk, 
.  »703-     for  which  they  had  had  no  recompencc :     And  that 

*  I  K  i«^  notwithftanding  all  this,  26th  February,  1^97,  Leighttn 
procured  another  commiinon  to  enquire  into  the  forfei* 
turc  of  the  office  (Ford  being  then  warden)  fnggefii&g 
that  he  had  voluntarily  fuffercd  Richard  Spincfr,  and 
three  other  perfons,  to  efcape,  and  had  received  20 
guineas  for  the  efcape  of  Spencer  \  an^d  that  the  inquifi* 
tion  being  returned  into  the  Petty-bag  office  in  the 
Court  of  Chancery,  F^rd  appeared  and  pleaded^  and 
denied  the  fadts ;  and  that  theic  proceedings  were  con- 
tinued by  an  entry  iipon  the  record  by  the  profecutors 
agents,  by  a  day  gicen  to  the  parties  to  appear  in  the 
Court  of  King  s  bench  in  OBabis  Hifariiy  being  the 
20th  of  January y  Undecimo  Regis  \  But  that  the  record 
itfelf  was  not  tranfmitted  or  delivered,  into  that  Court 
till  3d  February  following ;  fo  that  the  parties,  accord- 
ing to  the  rules  of  law,  had  really  no  day  whereupon 
they  could  appear  in  the  Kingh  bench,  and  coafequent- 
ly  were  never  parties  in  that  Court,  nor  the  record  ever 
there,  but,  according  to  the  rules  of  law,  yet  reclined 
in  the  Court  of  Chancery  undetermined  upon  the  iffocs 
joined,  and  the  other  pleas  and  proceedings  there  ^  and 
that  this  error  not  being  obferved,  a  trial  was  had  at 
bar  the  25  th  of  November y  Duodecimo  Regis ,  and  Ford 
acquitted  of  all  the  efcapes  faving  only  Sfemer*s^  and 
was  alfo  acquitted  of  receiving  the  ao  guineas  for 
Spencer's  efcape  j  and  that  the  debt  for  >vhich  Spencer 
was  committed  was  faiisfied  before  the  inquifition 
taken :  And  that  there  had  been  no  evidence  to  prove 
the  efcape  of  Spencer  but  one  Emerfon,  a  bailiff, 
twice  convidled  of  felony,  and  who  was  fince  found 
guilty  of  perjury  for  what  he  fwore  on  this  trial; 
and  that  this  very  Emerfon  had  been  bound  in  an 
obligation  to  Ford  of  6000L  penalty,  conditioned  that 
Spencer  Jhould  not  efcape,  and  that  Ford's  couiicil 
had  objefted  that  he  was  not  competent  to  prove 
the  efcape  of  Spencer  to  be  voluntary  in  the  warden  i 
but  that  this  objeftion  being  over  ruled.  Ford  pray- 
ed his  bill  of  exceptions  according  to  the  aft  of  Par- 
liament, which  was  allowed  and  ought  to  be  made 
part  of  the  record:  And  that  after  the  trial  Ford 
offered  feveral  matters  in  arreft  of  judgment,  which  had 
great  weight  with  the  Court,  but  that  no  opinion 
was  yet  given  upon  them,  bccaufe  in  Michaelmas  term 
lail   the  Court   took  aotice  of  the  naiftakc  aforefaid, 

and 
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and    that    the  record   was   really   never  befbre  them,  r 
but  totally  difcontiDued    and    remaining   undetermined      1703- 
in  the  Court  of  Chancery ;    and  gave  judgment   that ' 
Ford^s  plea,  and  all  the  proceedings   thereupon    were 
difcontlnoed,  and  Ford  now  infifted  upon  the  judgment 
of  difcontinuance ;  and  that  the  difcontinuance  appear- 
ed {6  palpably  upon  the  record,    that    the    Court    of 
King^s  bench   could    not   give   any    other  judgment; 
and    that   the   Lords    had   never    varied    the    known 
rulesoflaw,becaufe  of  the  dangerous  confequences  which 
might  attend  a  precedent  of  that  kind  ;  and  that  in  cafe 
of  continuance  of  records ,    the  courts    of  law  were 
bound    to   be   very  exaft;    becaufe    the    continuing 
them   regularly   before    them    was   their   only  autho- 
rity    to     proceed  5     and    that    the   preicnt    cafe     was 
much  ftronger  than  ufual,  it  being  a   tranfmiflion   of 
a  record  from  one  Court  to  another;    and  in  crimi- 
nal cafes  and  forfeitures,    the  Courts   of  juftice  had 
moft  ipecial  regard  to  forms  of  law,    becaufe    of  the 
fatal  confequences  happening  to  perfons  accufed ;   and 
reipondent  fubmitted,  that  no  cafe   before    the    Lords 
ever  dcfervcd   more    compaffionatc    confideration   than 
this  ;  and  that  the  Lords  ought  to  let  the  refpondent 
have  all  the  benefit  the  law  had  given  him,  fmce  all 
the  equity,  juftice,  and  right  of  the  queftion,  was  in^ 
tircly  with  him,    becaufe  it  was  a  verdlft  given  upon 
the  evidence  of  a  fmgle  perfon,  who  ought  not  to  be 
credited  as  a  witnefs   for  his  former    conviftions    for 
felony,  in  ftealing  a  filver  unkard,  and  for  manflaughter ; 
and    that  what  he   fwore    in    this    matter    had   been 
fmce,  in  point  of  law,  falfified,.by  his  conviftion  of  per- 
jury in  the  very  thing  fworn,  befides   his  fwearing  to 
acquit  himfelf  of  his  bond  ;     fo  that  if  the  .ftrift  ruks 
of  law  had  been  againft  Fordy  his  cafe  feemed  to  require 
favour  and  compaHion ;  and  he  fubmitted,  that  even  after 
a  decree,  or  judgment,  affirmed  in  Parliament,  if  the 
perfon  upon  whofe  evidence  fuch  decree  or  judgment  was 
grounded,  were  convifted  of  perjury  for  fuch  evidence, 
the  party   aggrieved   had  obtained    relief  againft  the 
fame :   And  contended  further,  that  this  inquifition  and 
intended  forfeiture  was  to  affeft  the  right  of  feveral 
innocent  perfons,  for  a  fuppofed  offence  committed  by 
Ford^  of  which  it  was  plain  he  was  no  way  guilty,  and 
to  give  it  to  a  third  perfon  who  had  no  right  but  what 
he  had  created  to  himfelf  by  the  oath  of  a  profligate 
fellow,  after  begging  a  profecution  of  a  forfeiture  for 

his 
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4  '    ^    '\  hifi  own  benefit,  contrary  to  law :     And  that  even  fop- 

170  ^     pofing  the  faft  true,  it  appeared  by  the  record  Ford 

*.  ""•  "    '  took  nothing  for  it ;    and  the  plaintiffs  in  the  original 

aftion,  were  fatisfied  before  the  inquifition  taken  :  And 

that  it  would  be  unprecedented!  to  make  a  man .  forfeit 

his  office  for  doing  an  aft  which  was  no  injury  either  to 

her  Majefty,  or  any  of  her  fubjefts,  nor  any  benefit  to 

himfelf :     And   that  the  Lords  had  upon  reading  Ford's 

loum         petition  for  receiving  the  bill  of  exception,  the  28th  of 

xvii.p.       February  hHy  intimated  their  judgment  to  be,  that  this 

^il   '      writ  of  error  was  only  upon  the  judgment  of  difcontinu- 

5iK.  John     aiicej  and  fubmitted  that  in  a  cafe  thus  circumftacced, 

Broderick.  the  obferving  and  holding  unto  the  ftrift  rules  of  law, 

could  not  be  thought  a  hardfhip  to  the  profecutor,  when 

all  equity  is  againft  him.    ' 

Die  MartiSf  7**  MartHj  1 703.  After  hearing 
council  to  argue  the  errors  afligned  upon  this  writ  of 
error,  it  was  adjudged  by  the  Lords  that  the  judg- 
ment given  in  the  Court  of  Queen's  bench  ftiould  be 
reverfed,  and  the  record  remitted  to  that  Court;  and  that 
the  Court  fliould  proceed  as  if  no  fuch  judgment  of  dii- 
continuance  had  been  given,  but  fliould  give  judgment 
on  the  merits  of  the  caufe,  and  in  order  thereto,  that 
the  record  ftiould  be  amended,  and  made  as  delivered 
the  firil  day  of  term.     Lords  Journ^  vol.  xvii,  p.  47 5. 

Itt  It  appears  from  the  journal,  that  another  writ  of 
error  in  parliament  was  brought  by  Fori^  13  th  Novem- 
ber ^  1704 ;  and  that  Fordy  20th  November ^  petitioned  the 
Lofds,  that  Lord  C.  J.  Holt,  and  Juftice  Gold 9  before  whom 
he  had  upon  the  late  trial  prayed  a-  bill  of  exceptions, 
on  account  of  the  inadmiflibiiity  of  a  witnefs  examined 
for  tlje  Queen,  might  attend  to  acknowledge  their  feals 
to  the  bill  of  exceptions,  and  that  they  were  accord- 
ingly ORDERED  to  do  fo;  and  that  on  the  24th  No^ 
vember^  the  Judges  accordingly  attended,  and  acknow- 
ledged their  feals;  and  that  i^?rrf  afterwards,  19th 
December^  withdrew  his  writ  of  error,  and  prayed  that 
the  judgment^  of  the  Queen's  bench  for  her  Majefty 
might  be  affirmed,  and  it  was  fo.  Journ.  xvii.  p.  577, 
$82,  S^Sf^^S^ 


Sir 
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1703. 


&ir  tie  fin  R^rkefy  fiarOtie  f,  and  Join 
Durba^^  his  Under- Tenant, 


j  Appcili 


v« 


ants. 


James  SiiUingfleet^  tlcrk^  Refpondent. 

TH  E  appellants  nnde  thfs  cafe :  That  Edmund,  q^^  g^^ 
bifhop  of  fVorce/fer,  13  th  November,  31  Eliz. 
demifed'to  the  Queen  the  fcite  of  the  manor  .of  Tredirtg^ 
Un^  in  the  county  of  Worcefier,  and  (livers  lands  there 
(called  Tredington  farm)  of  the  yearly  value  of  140/. 
to  ^old  from  the  determinatioQ  of  fuch  eftates  thereof 
as  were  then  in  beings  for  the  term  of  go  years  at  the 
rent  of  loA  which  leafe  by  mefne  affignments  came  to 
the  Sheldons  of  Boe^ey  in  Worufierjbire ^  who  held  it 
till  1676;  and  that  the  eftates  in  being  at  the  time  of 
the  making  the  leaie  by  the  bifhop  determined  in  1642  ; 
and  that  the  leafe  for  90  years  then  commenced,  and 
would  not  determine  till  1732  ^  and  that  appellant 
Parker,  in  16761  purchafed  the  leafe  from  the 
Sheldons  for  2950/.  there  being  54  years  unexpired; 
and  that  the  writings  of  the  Sheidom  had  been  burnt 
at  Boeky  btafe  in  the  time  of  the  late  wats,  and  Sir 
Henry  Parker,  before  he  oompleated  his  purchafe, 
applied  to  the  then  biftiop  of  Worcejier  and  his  officers, 
to  know  the  certain  commencement  of  the  term,  and 
had  a  certificate  from  Mr.  Price^  the  biftiop  s  fecretary, 
that  it  appeared  by  a  furvey  taken  in  1647,  and  thea 
regiftered  at  Worcefitr,  that  the  leafe  for  90  years  com- 
menced in  1642  :  And  that  Sir  HtHry  Parker  thercupoa 
proceeded  in  his  purchafe,  and  paid  his  purchafe  money, 
and  entered  upon  the  premifles,  and  quietly  enjoyed  till 
1692;  and  at  that  time  the  late  bifhop  Stillingfleet, 
finding  an  entry  of  a  leafe  of  the  premifles  made  to  one 
Freeman,  which  determined  in  1607,  and  which  ap- 
pellant ftated  never  had  had  any  poflfeffion  with,  or  rent 
paid  under  it ;  and  fuppofing  that  to  be  the  eftate 
in  being  at  the  time  of  the  granting  the  leafe  for  90 
years,  concluded  that  the  90  years  commenced  in  1607, 
and  confequently  would  determine  in^  1697  ',  and  there- 
upon granted  a  concurrent  leafe  to  one  Pedlej  his 
truftee,  and  then  preferred  a  bill  in  Chancery  againft 
appellant  Sir  Henry,  to  have  a  difcpvery  of  bis  deeds  and  ^ 

writings  -,  to  wh^ch  bill  he  pleaded  that  he  was  a  pur- 

%  chafer 
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•  chafer  for  a  full  aod  valuable  confideratioii ;  and  that 
'7^3'  pica  upon  argument  before  the  late  lords  commif- 
^  fioners  was  allowed^  and  no  further  proceedings  had  in 
that  court,  and  the  bill  ilnce  difmifTed;  and  that  the 
leafe  to  Pedley  was  afterwards  furrendered,  and  the 
biftiop  made  a  leafe  to  refpondent  his  (on,  in  truft  for 
himlMf :  And  refpondent,  in  1698,  in  the  name  of  John 
Underhilly  his  feigned  lefTee,  brought  an  ejeftmentagainft 
appellant  Durham^  Sir  Henrf%  under-tenant,  in 
the  King's  bench,  which  was  tried  at  bar  in  Michael" 
mas  term,  1699;  ^^^  ^^^^  '^^  ^^^7  queftion  was  con- 
cerning the  commencement  of  the  leafe  for  90  years, 
refpondent's  council  infixing  that  it  commenced  in 
1607,  upon  the  determination  of  the  leafe  to  Freeman  \ 
and  that  Sir  Henry  complained  that  he,  had  no  no- 
tice of  the  evidences  which  were  in  the  bilhdp's  or 
refpondent's  cuftody,  and  fo  was  difabled  to  make  de- 
fience,  and  that  a  vcrdift  pafled  againft  him,  and  judg- 
ment was  obtained,  and  poflef&on  had  thereupon ;  and 
that  fince  bifliop  StUUngfleefs  death,  which  bappcned  a 
ihort  time  after  that  trial,  Sir  Henry  had  found  amongft 
the  evidences  of  the  biftioprick  diver-s  rolls  of  bailiffs 
accounts  in  the  reigns  of  Q;^  El'tz.  K.  James  the  ift 
and  K.  Char,  the  ift.  whereby  it  appeared  that  the  rent 
of  10/.  per  annum  was  anfwered  and  pild  by  one 
Kaiherine  Hornyoldy  who  had  a  leafe  of  the  premiffes 
fince  the  leafe  to  Freeman^  and  before  the  leafe  made  to 
Queen  Elizabeth^  and  that  fuch  payments  of  rent 
continuedN  for  40  years  together ;  and  Sir  Henry  Packer 
and  his  council  were  thereby  fatisfied  that  he  had  above 
30  years  to  come  of  his  90  years,  and  thereupon  brought 
his  ejeftment  againft  refpondent,  and  tried  the  fame  at 
the  bar  of  the  Common  Pleas  in  Eajler^  1701,  and 
obtained  a  verdift  upon  full  evidence  on  both  iides,^  and 
had  judgment:  And  that  refpondent  notwithftaodins; had, 
after  the  trial  in  the  King's-bench,  brought  an  aftion  of 
trefpafsin  the  name  of  Under Ully  his  feigned  leffee,  :^a  nft 
Durham  for  the  mefne  profits,  and  obtained  judgment 
therein  in  Eajier  tferm,  1701,  and  a  writ  of  inquiry  of 
damages  was  awarded  ^  and  that  appellants  were  flopped 
by  the  verdift  in  the  ejeftment,  to  make  any  defence 
at  law  in  that  aflion,  and  therefore  exhibited  their  bill 
in  the  Exchequer  againft  the  reipondcat,  to  have  a  dif- 
covery  of  the  rolls  of  the  bailiffs  accounts,  and  evidences 
in  his  or  his  father's  cuftody,  at  the  time  the  fuit  was 
depending  in  the  King's-bench,  and  for  an  injundioo 

againft 
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againft  tb*  aftba  of  trcfpafs  for  the  raefne  profits,  he  <■'  '"■!■> 
having  then  about  30  years  to  come  of  the  faid  90  years  :      i7°3' 
And  that  reipondent  in  his  third  anfwer  (two  former  *■    '  ^    ■*' 
being  infufficient)  confefled  that  ihe  firft  knowledge  he 
had  of  the  faid  bailiffs  accounts  was  about  five  or  fix 
weeks  before  the  trial  in  the  KingVbench,  and  faid  he 
did  not  think  it  material  for  him  to  give   appellants 
notice  thereof.     And  in  a  former  anfwer  he  acknow- 
ledged that  fome  of  thofe  bailiffs  accounts  were  brought 
up  to  the  trial  in  the  King's  beqch,  and  that  he  propoied 
to  Mr.  Price  (who  brought  them  up  at  his  requcft)  to 
take  totice  thereof  in   his  evidence  there,  if  occafion 
offered,  though  appellant  6r   his  council   had  not  the 
leaft  intimation  thereof,  and  fo  could  not  make  any  ufe 
of  the  fame :  And  that  the  caufe  in  the  Exchequer  was 
heard  iZih  June^  1703*  before  three  of  the  barons,  and 
one  of  them  was  of   opinion  that  appellants  Qught  to 
be  relieved ;  but  iwo  other  barons  being  of  a  contrary 
opinion,  the  appellants  bill  was  ordered  to  be  difmiffed, 
which  order  appellants   infifted  ought  to    be  reverfed, 
and  refpondent  injoined  from  proceeding*  againft   the 
appellants  for  the  mefne  profits,    the  lands  appearmg 
to  be'  appellants  own  eftate,  and  fo  affirmed  by  a  folemn 
trial  at  ,the    Common  Pleas  bar,  and  more  cfpecially,  Francis 
as  at  the  time  of  the  former  fuit  in  the  King's-bench  the  Brown, 
material  evidences  of  the  appellants  title  were  concealed  ^*  ^'^*" 
from  the  appellants  by  refpondent  or  his  father.  "^*°* 

The  refpondent  on  the  other  hand  flated,  that  it  was 
agreed  by  all  parties,  that  the  laft  term  for  years  which 
was  granted  of  the  eftate  in  queflion,  was  granted 
by  a  grand  leafe,  called  Lopez  Uafcy  dated  13  th  of 
November t  31ft  -E/j'ss.  for  a  term  of  ninety  years, 
to.  commence  from  the  determination  of  all  former 
leafes  and  etlates  thereof  granted  by  any  precedent 
bifliop ;  and  that  it  was  equally  agreed  that  appellant^ 
Sir  Henry^  was  intitled  to  the  remainder  of  this  term 
of  ninety  years,  and  that  the  reverfion  and  inheritance 
belonged  to  the  bifhoprick,  and  that  the  real  queftion 
was  whether  the  term  of  30  years  were  yet  determined, 
and  when  ?  And  refpondent  ftated^  that  that  queftion 
depended  upon  this  ;  what  former  leafe  or  eflate  was 
in  being  when  the  term  of  90  years  was  granted  ?  And 
refpondent  infilled,  that  upon  iearches  in  the  books  of 
the  prior  and  convent,  dean  and  chapter  and  bifliop,  it 
appeared  that  the  only  leaie  then  in  being  was'  a  leafe  made 
by  bifliop  Sylvejer,  23d  Henry  VII.  to  one  Freeman^ 
Z2  for 
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for  99  years,  to  commence  from  Michoilmas^  i50)ti 
and  that  that  term  expired  at  Michaelmas ^  1607,  and 
that  confequently  the  term  of  90  years  granted  by 
Lopez  leafe  expired  at  Michaelmas,  1697,  and  that  there- 
upon the  late  bi(hop  StUUn^eet,  having  for  fcveral  years 
before  in  v^n  prefled  Sir  Henry  to  renew,  granted  a 
leafe  for  21   years  thereof  to  reipondent  his  fon ;  and 
that  appellants  would  have  it  preiumed  without  any 
ground,    that  the  leafe  to  Freeman  was  furrendered, 
and  relied  upon  a  copy  of  a  furvey,  flippofed  to  be 
taken  in  the  year  1647,  by  commiffion  from  the  then 
ufurped  powers  (which  copy  was  remaining  amongft 
the  evid^ces  of  the  bi(hoprick)  wherein  it  was  mentioned, 
that  the  cftate  in  ^ueftion  was  then  held  by  William 
She/don,  and  that  the  laft  copyhold  tenant  died  about  five 
years  then  before;  and  that  there  was  then  to  come  of  the 
term  of  90  years,  granted  by  Lopez  leafe,  about  85  years: 
But  refpondent  infified  that  no  (iich  furvey  was  extant, 
and  that  though  it  were,  it  was  no  evidence  againft  the 
church,    much  lefs  the    copy    which   appeared  to  be 
imperfect  ;*  and  that  the  commiflioners  who  took  the 
furvey  were  impofed  upon  by  the  tenants  ;  and  that  there 
were   many  falfities  and  miftakes,  and  particularly  in 
calling  the  eftate  in  queftion  copyhold  ;   and  therefore; 
till  lately,    he  had  depended  upon   a  fiftion  withoot 
proof,  viz.  that  it  was  a  common  error  in  the  furveys 
of  crown  and  church  revenues   to  call  leaiehold  copy- 
hold ;  and  alfo,  that  the  life  mentioned  in  the  furvey  to 
be  lately  dead,  was  the  life  of  one  Edward  She/don  i 
and  that  the  eftate  had  been  held  by  a  leafe  made  by 
the  bifliop  for  his  life  only,  or  by  a  leafe  for  two  lives, 
whereof  Bdward  Sheldon  was  the  furvivorj  and  that 
appellant    finally  relied   upon    fome    ancient    bailiffs 
accounts,  whcFein  it  was  mentioned  that  the  eftate  in 
queftion  dimijf^  per  indentur\  Catherine  Horniold^  with- 
out any  further  words  to  explain  it,  which  appellant 
would  interpret  to  be  fome  leaie  made  by  the  bifhops  to 
Katherine   Hornioid ;    and    that  Horniold    was   but  a 
truftee  for   the   Sheldons,    from   whom   the    appellant 
bought  this  eftate  :  But  refpondent  infifted  that  all  this, 
as  to  Hormold*$  being  a  truftee,  was  fiftion  without 
proof;  and  that  the  eftate  in  queftion,  from  the  time 
of  making  Lopez  leafe  till  appellant  pnrchafcd  in  167J, 
was  conftantly  in  the  pofleffion  of  the  Sheldons ;  and  that 
Lcpez  leafe  exprefly  mentioned  that  the  eftate  in  queftion 
was  then  held  by  the  She/dons  by  virtue  of  a  leafe  for 
years,   and  infifted  that  this  could  be  no  other  bot 
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the  leafe  for  years  to  Freeman,  and  deftroyed  the  pre-  <  ^  ■» 
tenfions  of  a  leafe  for  one  or  two  lives  $  and  moreover  1703. 
that  Lopez  leafe  happened  to  be  forfeited  to  the  crown,  ^'  \  "^ i 
and  granted  out  again  by  the  crown  in  10  Charles  ift. 
for  the  relidue  of  the  term  of  90  years  \  to  that  if  the  term 
of  90  years  was  then  begun  and  partly  fpent,  that  was 
a  dire^  falfification  of  the  furvey :  And  that  refpondent 
obtained  a  verdiA  on  his  ejeAment  upon  full  eviden(5e,  and 
that  the  coart  and  jury  were  fatlsfied  that  appellants 
term  for  90  years  was  determined:  And  refpondent 
ftated  further,  before  biftiop  SHllingfleet  died,  appellants 
had  brought  a  bill  in  equity  againft  him,  and  refpondent 
his  ion,  and  John  Price,  £fq.  chancellor  of  the  diocefs, 
formerly  chapter  clerk,  who  all  denied  they  knew  of 
any  evidences  or  writings  that  made  for  appellants  advan- 
tage, and  believed  the  leafe  to  Freeman  for  39  years 
was  not  furrendered,  and  was  the  only  eftate  in  being  at 
the  making  of  Lopez  leafe ;  and  the  bifhop  particularly 
(aid,  he  had  giten  dircdlions  that  all  fearches  ihould  be 
made  for  the  difcovery  of  every  thing  either  for  his 
advantage  or  difadvantage,  and  offered  appellants  free 
liberty  to  infpeA  all  evidences  and  writings  ;  and  faid 
that  upon  fearch  in  the  Exchequer,  it  appeared  an  an- 
fwer  of  Mr.  She/don*s  was  miffing,  and^  as  he  believed, 
taken  off  the  file ;  and  that  ieveral  years  before  his 
anfwer,  when  Price  acquainted  him  he  had  found  out 
Freeman's  leafe,  he  gave  notice  thereof  to  appellant, 
and  defired  him  to  fatisfy  himfelf  therein,  and  offered  to 
renew  ;  and  again,  by  his  anlwer,  offered  t6  renew  to 
appellant,  and  take  a  lefs  fine  than  ufual :  And  refpon-* 
dent  obferved  that  before  that  trial  at  ban*  appellants  had  a 
rule  of  Court  that  thehifhop  and  his  officers  fhould  per- 
mit him  to  fearch  the  evidences  of  the  bifhoprick,  and 
fhould  produce  at  the  tri^  fuch  as  the  appellants  defired^ 
and  that  fome  few  weeks,  before  the  trial,  refpondent 
being  informed  that  there  were  fome  bailiffs  accounts 
which  mentioned  the  niatter  of  Katherine  Harniold, 
defiired  the  prefent  bifhop's  officers  to  bring  up  the  fame 
to  the  trial,  and  that  accordingly  fome  of  thofe  accounts 
were  then  brought  into  Court,  with  the  other  evidences 
of  the  bifhoprick  ;  and  that  Price  being  examined  as  a 
witnefs  for  appellants,  particularly  mentioned  the  faid 
bailiffs  accounts,  and  what  he  found  therein  concerning 
Katherine  Harniold :  And  refpondent  ftated,  that  he 
did  not  take  poffeffion  upon  his  verdiA,  becaufe  the 
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4  '    '      \  cftate  was  then  in  pofleffioa  of  appellant  Durham,  who 
i^oy     rented  the  whole  from  Sir  Henry  •,  And  that  Sir  H^nry 

* ""  '  '  -  '  after  that  trial  at  bar,  delivered  declarations  in  ejectment 
in  the  Common  Pleas  to  Jburham  his  own  tenant,  upon 
'  which  he  was  fnre  to  get  judgment  by  default,  and  fo 
turn  refpondent  out  of  poflTeffion :  And  that  refpbndent 
therefore  obtained  a  rule,  that  he  bimfelf  might  be  made 
the  only  defendant  in  that  ejedment,  and  might  have  a 
trial  at  bar  there ;  which  was  accordingly  had  in  the 
abfence  of  the  chief  juftice,  and  appellant  had  the  good 
luck  to  get  a  verdi£V,  and  that  had  he  previouily  brought 
an  aftion  of  trefpafs  for  the  mefne  profits,  as  ftated  by 
appellant,  add,  after  feveral  dilatory  pleadings,  obtained 
judgment  upon  a  demurrer  argued  by  council  on  both 
fides,  and  took  out  a  writ  of  enquiry  of  damages : 
And  that  appellants  fo  far  fubmitted  to  make  their 
defence  in  the  aftion  for  mefne  profits,  as  to  obtain  a 
rule  in  the  KingVbench  (after  they  had  got  their  v^rdi^ 
in  the  Common  Pleas)  that  the  writ  of  enquiry  (hould 
be  executed  before  the  judges  of  a/Ezes  for  Worcefitr : 
But  then,  for  further  delay,  appellants  brought  a  bill  ia 
the  Exchequer  againft  refpondent :  And  that  refpon- 
dent in  his  anfv^er  denied  appellants  fuggeRions,  and 
that  appellants  made  no  proof  thereof:  And  that 
.refpondent  being  obliged  to  anfwer  by  commiffion^ 
appellants  got  a  general  injunAion,  whereby  the  rtfpon- 
dent  was  hindered  not  only  from  proceeding  in  the  a£lion 
of  trefpafs,  but'  from  bringing  any  new  cjeftment  to 
recbver  the  eflate  ;  and  that  the  Coui;t  had,  on  hearing, 
difmifled  appellants  bill  with  moderate  cofts  :  And  rd- 
pondent  infifted  fuch  difmiilion  was  juft,  and  ought  to 
be  affirmed ;  for  that  the  Court  of  equity,  could  not 
inquire  into,  or  examine  upon  what  evidence  the  verdifts 
in  cither  of  the  trials  at  bar  were  obtained,  nor  hinder 
refpondent  from  recovering  the  mefne  profits,  which  by 
law  .were  his  right,  and  but  a  confequence  of  his  ver- 
didl,  becaufe  it  would  be  in  effeA  to  falfify  and  difparage 
that  verdift,  and  to  try  the  caufe  over  again  :  And  Sir 
Henry  Parker  was  a  wary  man,  and  a  good  lawyer, 
and  fhould  not  have  trufted  to  the  furvey,  but  have 
ufed  better  means  to  have  fatisfied  himielf,  and  fhould 
not  have  bought  any  thing  under  Loptz  leafe,  which 
contained  in  the  whole  about  48  copy^hold,  and  21 
leafe-hold    eflates  (being  a  confiderablc  part  of    the 

W.  Do-     revenue  of  the  faifhoprick)  and   that  that  Icafe  was  in 
vns.        ifs  creation  a  great  prejudice  to  the  church. 


CafeiBf  lit  parliammt  343 

Die  Veneris,  10^  Martii^  1 703*  After  hearing  coun-  < '     *       \ 
cil  on  ,this  appeal,  it  was  adjudged  by  the  Lords^     '703« 
chat  the  decree  or  order  of  difmiffion  complained  of '      ^   *•' 
ihould  be  reverfed,  and  that  the  bill  fliould  be  retained 
in  the  Exchequer;  agd  that  if  James  Stillingjleet  fliould  '  ^'■^^™* 
not  bring  a  new  ejeftmcnt,  and  try   his  title  to  the  ^  g*  jj^ 
leafe  in  queftion   before  the  end  of  Michaelmas  term  256. 
next,   that  then   the  court  of  Exchequer  (hould  grjint  6  Mod, 
a.  perpetual    injunftion    againft  the  aftion  of  trcfpafs  249. 
for  mefnc  profits:    And  that  upon  the  event  of  the  Holt. 264, 
trial,  the  court  of  Exchequer  fliouId  give  fuch  direftion$  L^^^.  Ent. 
as   fhould  be  juft ;    and    that  the  former    injunftion  *92. 
fhould  continue  in  the  mean  time.     Lords  Journ.  vol.  ^  *"•  '^•. 
xvii.  p.  477.  329.  xu. 

^         ^''  102;     124, 
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no3'     CbfiRopher  Priffick,  Merchant,  and  "1 
'   '  '    "  '      Jdm4S  OttdeSi  Gent.  Adnriiniftra-  (  A^^^n^rtf 
tors  of  7cA«  f/«W«r4,   late  of  pPP^^l^n"- 
London,  Upholftc»-er,  -^ 

;?.*.r/  ^^«..i,  Fiiecutorof  J^*'^  7  Refpondent. 
P^tgures,  decealed,  )        ^ 

Cafe  66.  f^rK  HE  appellants  ftatcd :  That  John  Hubbuch  had 
A  been  an  upholfterer  in  London,  in  great  credit, 
by  a  retail  trade  and  foreign  traffick,  and  entruflcd  divers 
perfons  with  conAderable  parcels  of  wares,  for  ^hich 
they  became  debtors  to  him,  and  occafionally  borrowed 
money  on  fecurltics,  and  took  up  wares  upon  truft,  and 
thereby  contriifted  many  debts :  And  that  the  appellant 
Oades  lent  Hubhuch  300/.  upon  his  finglebond  of  600/. 
and  that  all  intereft  was  paid 'thereon  to  8th  Sepitmbtr^ 
1694,  and  loth  OBober  following,  100/.  of  the  prin- 
cipal; foon  after  which,  vi?.  in  the  beginning  of  March, 

1694,  Hubbuck  died  intcdate,  indebted  to  the  appellaat 
Oades  200L  as  aforefaid ;  to  appellant  PriJIick  50/.  and 
upwards,  a  book  debt;  and  to  other  perfons  othc^ 
fums,  partly  by  fpecialities,  but  for  the  moft  part  upon 
(imple  contraft  only;  leaving  feveral  young  children 
unprovided  for :  And  that  at  a  ejeneral  meeting  of  all 
the  creditors,  notified  by  public  advertifement,  in  May, 

1695,  appellant  Oades,  2l\  principal  bond  creditor, 
and  appellant  Priffick,  as  a  near  kinfman,  were  made 
choice  of  by  the  majority  of  creditors  to  obtain  letters 
of  adminiftfation  of  the  inteftate's  cflatc,  in  truft  for 
themfelves  abd  all  other  the  creditors ;  and  that,  4th 
June 9  i^95>  adniiniftration  was  accordingly  granted  to 
appellants,  who  within  three  months  exhibited  into  the 
Prerogative  an  inventory  of  all  the  hpufehpld  goods, 
and  ftock,  -amounting  to  283/.  19/.  7^.  and  foon  after 
duly  adminiftered  the  fame  according  to  law,  in  the 
expences  of  the  adminiftration,  an4  in  payment  of  bond 
debts  only,  whereof  that  of  appellant  Oades  was  prin- 
cipal: And  that  in  Michaelmas  term,  1697,  one  John 
Figures  exhibitecl  a  bill  in  Chancery  againft  appellants, 
and  alfo  againft  William  Hejler^  fon  and  heir  of  William 
Hejer,  deceafe^,  thereby  fetting  forth  that,  3d  Septem^ 
ker,  1688,  John  Hubbuck  and  William  Hejler  borrowed 
100/.  of  him.  and  for  fecurity  became  bound  in 
a  Ijood  of  200/.  and  that,  4th  September^   1603,  John 
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Huhbuch  borrowed  50A  more  of  him  on  his  finglc  bood  1'  ■.'  '  'w 
of  100/.  penalty:  And  that  WiiUam  Hejier  the  father  n^l- 
made  ills  will,  and  William  Hefier^  his  fon  and  heir,  *^"~^ — 
ible  executor,  and  died  feifed  and  pofleflfed  of  a  great 
real  and  perfon^  efiate:  And  that  appellants,  Hub- 
buck's  admiuiftrators,  refufed  to  pay  Figures  his  faid  fcve- 
ral  debts,  and  prayed  a  difcovery  from  Wiiliam  Hejier 
of  his  late  father's  eftatc  \  and  from  appellants  of  their 
inteftate  Hubbucksh  eftate,  and  to  have  his  debts  thereout 
paid:  And  appellants  anfwered,  that  they  had  taken 
the  adminiftration  as  aforefaid,  but  that  appellant  Oadet 
never  intermeddled  farther  fave  by  difburfing  fome  petty 
charges  thereout,  and  that  Priffick  was  the  fole  ading 
adminidrator,  and  had  paid  appellant  Oades  his  faid  bond 
debt,  fo  that  his  demands  were  well  nigh  fatisfied,  and 
he  fubmitted  to  affign  his  faid  adminiftration  ;  ^nd  that 
appellant  PriJJick  fet  forth  a  fchedule  of  all  his  receipts 
and  payments,  whereby  it  appeared  that  his  receipts 
amounted  to  894/.  5/.  7^.  and  his  difburfements  touch'*' 
ing  the  adminiftration,  and  in  the  payment  of  bond 
debts  only,  to  888/.  7/.  5^//.  fo  that  there  then  remained 
in  his  hands  (his  own  fimple  coptraA  debt  being  wholly 
unfatisiied)  only  5/.  i8j.  i^d.  but  annexed  another 
fchedule  to  his  anfwei*  of  debts,  /landing  charged  in  the 
inteftate's  books  as  owing  to  him,  amoimting  to  10 19^. 
I  IS.  7^.  fuppofed  to  be  defperate ;  and  that  no  witnefs 
had  l^en  examined  in  the  caufe ;  but  appellant  obtained 
an  order  to  examine  witnefFes,  viva  voce^  at  the  hearing 
to  prove  his  bonds ;  and  the  caufe  was  heard  at  the 
Rolls  aSth  of  O£lober,  1698,  when  the  appellants  did  not 
f^ttend,  but  Hejier  did  and  made  his  defence,  and  a 
decree  was  pronounced,  that  it  fhould  be  referred  to^Sir 
John  Ho/kins^  one  of  the  Mafters,  to  compute  what  was 
due  for  principal  and  intcreft  on  the  bond  entered  into 
by  Hubbuck  alone,  and  to  tax  plaintiifF  his  cofts,  which 
appellants  were  ordered  to  pay ;  and  that  Figures  and 
ftefljer  fhould  proceed  to  a  trial  at  law,  and  after  fuch 
trial  had,  each  to  come  back  upon  the  equity  referved  \ 
and  that  foon  after  the  hearing  Figures  died,  leaving 
refpondent  his  executor,  who  exhibited  his  bill  of  revi- 
vor, and  that  all  proceedings  were  by  an  order  exparte, 
pth  Marchi  revived ;  and  that  it  was  farther  decreed, 
appellants  fhould  pay  refpondent  what  the  mailer  fhould 
report  due  for  principal,  intereft,  and  cofts :  And  appel- 
lants complained  that  the  decre^  had  been  inroUed, 
being  but  thirteen  days  after  this  exparte  order  pronounced 
without  notice  to  appellants  ;   ind  that,   3d  of  July 
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<  <■'  ^  ■  ' »  following.  Sir  John  Ho/kins  made  a  report  ex  parte ^  and 
1703.     certified  the  principal  and  intereft  to  be  68/.  and  taxed 

^  ^  -^  cofts  64/*  I  ox.  prf*  all  which  the  Mafter,  without  iiireai- 
ons  or  authority,  appointed  to  be  paid  on  5th  September 
then  next  j  and  that  on  5th  July  the  report  was  con- 
firmed, unlefs  caufe  in  feight  days;  and  that  appellants  had 
filed  exceptions  to  the  faid  report,  to  flay  proceedings  till 
they  could  exhibit  their  bill  of  review,  which  they  foon 
after  did  5  and  aiGgned,  for  errrors  that  they  were  de- 
creed to  pay  Hubbucks  debt,  with  intereft  and  cofts,  not 
de  bonis  intejlati  but  general,  whereby  they  were  fub* 
jefted  to  pay  out  of  their  own  eftatcs  j  and  that  cofts 
were  awarded  againft  appellants,  who  being  but  ad- 
miniftrators,  were  not  liable  to  cofts,  they  having 
neither  broken  their  truft,  nor  made  any  unnecefTary 
adverfary  defence  in  the  caufe  5  but  that  a  plea  and  de- 
murrer having  neverthelefs  been  allowed  to  their  bill  of 
review,  not  upon  the  meer  right,  but  upon  the  ftriftncfs 
of  the  forms  of  proceedings  in  Chancery y  they  now 
appealed,  and  infifted  that  the  decree  ought  to  bereverfed ; 
and  the  rather,  for  that  refpondent,  Robert  FigureSy  was 
either  dead  [pendente  lite)  or  abfconded,  fo  that  he  was 
not  to  be  found  or  heard  of,  and  that  thefe  vexatious  pro- 
ceedings had  been  carried  on  in   his  name  by  others 

Jo.  CoN    -without  any  legal  authority.       - 

iins.  Yi^^  refpondent  ftated,    that  his  teftator  exhibited 

his  bill  againft  appellants  and  Hejler  \  and  that  appel- 
lants anfwered,  and  the  caufe  was  heard  as  fliewcd  by 
*  appellants;  and  that  in  regard  appellants  had  not  proved 
any  debt  due  to  them  from  their  inteftate  Hubbuci,  nor 
faiy  of  the  payments  mentioned  in  "their  fcheduie, 
vvhcie'^y  they  charged  themfelves  with  the  receipt  of  fo 
■prtac  a  part  of  the  inteftate's  eftatc,  it  was  decreed  as 
liated  by  appellants  ;  which  decree  refpondent  infifted 
ou^ht  10  be  affirmed,  becaufe  the  appellants  had  made 
no  manner  of  proofs  of  any  payments  by  them,  or 
debts  due  to  them  or  others  from  their  inteftate ;  and 
therefore  no  ground  for  the  Chancery  to  dire^  nn 
account  of  afletsof  the  inteftate'scftate,  when  appellants 
had  confefled  fo  much  come  to  their  hands,  and  not  proved 
any  payments,  nor  ftiewn  any  colour  to  retain  appellant 

P  _,,         Oades's  pretended  debt,  or  any  other,  and  that  cofts  julUy 

R.Taorn-  f^jiQ^ed  f^^h  a  decree  even  againft  an  adminiftrator.    , 
Die  Luntt,  13**  Martii^  ^I^Z*    After  hearing  council 
on  this  appeal,  the  fame  was   adjudged  to  be  dif- 
miffed,  and  the  decree  complained  of  affirmed.    Lords 
Journ.  voi.  xvii.  p.  408.  ' 

'  Gtorp 
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Geor^r  Matbfw,    Jun.    Efq.    and).      „ 
Martba  his  Wife,  j  Appellants. 

OAchefter    Phillips^   Efq.    Thomas  1 

Browne^  and  Margaret  his  Wife,  \  Refpondents. 
and  Henry  Jobnfony  Efq.      -       ^ 

TH  E  appellants  made  this  cafe  :  That  in  contem-  Cafe 
plation  of  a  marriage  between  Simon  Eaton,  Ju- 
nior, and  Mary  Aldivorthj  appellant  Martha's  father 
and  mother,  by  at  tides  dated  6th  March,  1672,  Sir 
Richard  Aldworth,  father  of  Mary,  agreed  to  pay 
Sir  Simon  Eaton,  father  of  faid  Simon,  2000/.  on  the 
day  the  marriage  ftiould  be  confummated,  which  was  to 
be  in  May,  1678,  and  loioA  more  on  fevcral  contin- 
gencie?  therein  mentioned,  and  to  fettle  all  his  real 
eftate,  being  about  loCtoL  per  ann.  more  on  the  faid 
Mary  in  tail,  in  default  of  other  ifFue  of  his  body  j 
and  Sir  Simon  agreed  to  fettle  a  jointure  on  Mary  of 
400/.  per  ann,  and  the  inheritance  thereof  on  her  if  flie 
furvived  her  hufband  without  iflue  by  him ;  and  alfo 
to  fettle  400/.  per  ann.  more  on  his  faid  fon  for  his  and 
his  wife's  maintenance  during  Sir  Simon^s  life  5  and  af- 
terwards all  his  real  eflate  on  him  and  his  heirs  for 
ever :  And  further  agreed  (at  his  death)  to  leave  and 
bequeath  all  his  perfonal  eftate  to  his  faid  fon  and  his 
iflTue  by  Mary,  provided  he  and  his  faid  wife  (hould 
give  no  juft  caufe  to  the  contrary,  by  any  grofs,  obftinate 
or  habitual  undutifulnefs  :  And  that  Sir  Simon  accord- 
ingly, by  leafe  and  releai'e,  4th  and  5  th  June, 
1678,  (the  marriage  being  had  on  the  fixth)  conveyed 
unto  John  Traverfe  and  George  Aylmer,  and  their  heirs, 
part  of  his  real  eftate  whereof  400/.  per  ann,  was  to  the 
nfe  of  Simon,  junior,  for  life,  remainder  to  Mary  for 
life,  and  after  their  death  to  the  heirs  male  of  Simon, 
on  the  body  of  Mary,  with  remainder  to  the  heirs  of 
the  faid  Simon  Eaton,  junior;  and  for  default  thereof,  to 
Mary  and  her  right  heirs  for  ever,  if  Simon  (hould  die 
before  her  without  iflue  5  and  as  to  the  remaining  400/. 
per  ann.  10  xht  nk  oi  Simon  junior,  and  the  heirs  of 
his  body ;  remainder  to  Sir  Simon  and  his  right  heirs 
for  ever :  And  that  Sir  Simon,  by  other  deeds  of  the 
faiTtfe  date,  fettled  all  the  reft  of  his  then  real  Eftate  to 
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t  "  '  ■'  ■''^  the  ofc  of  himfelf  for  life ;  remainder  in  tail  general  to 
«70  3'  iSiifw^  the  younger  J  remainder  in  fee  to  himfelf;  and 
^  therein  inferted  a  general  jjower  of  revocation^  whereas, 
as  appellant^s  inilfted  he  ought  not  by  the  articles  to  have 
any  fuch  power  :  And  appellants  ftatcd  further,  that  Si- 
mo;!  and  Mary  had  ifliie  appellant  Martha^  their  only  child 
and  heir,  and  that  Simon  died  in  the  year  1684,  ^^^ 
Mary  in  1686  (with  the  confent  of  her  father  Sir  Ri- 
cbari  Aldworth)  intermarried  with  George  Mathew 
fenior,  Ffq  1  father  of  the  appellant  George  Mathew^ 
junior,  and  that  they  all  lived  in  great  affeftion  for  fome 
years  after ;  And  that  Sir  Simon^  being  about  eighty 
years  old,  weak  and  infirm,  was  dmoft  folely  governed 
Dy  dame  Sufanna  his  wife,  who  had  ifTuc  (by  a  former 
hulband)  the  refpondent  Philfips  and  other  children ; 
and  though  his  fon  Simotiy  and  Mary  his  wife,  were  duti- 
ful, and  no  way  difobeyed  him,  yet  Sufanna  and  her 
children  contrived  to  get  as  much  of  his  cftatc  as  they 
could,  and  to  employ  refpondent  Phillips  to  receive  his 
rents  and  debts,  and  prevailed  with  him  to  differ  with 
Mary  touching  the  guardianfhip  of  the  appellant 
Martha^  whom  (he  bred  a  proteftant;  and  not  long 
before  his  death  (which  happened  in  1697)  drew  him 
in  to  'execute  fome  deed  or  deeds,  for  fome  nomi- 
nal confideration,  and  to  make  fome  will,  and  &u- 
fanna  and  Phillips  executors,  by  which  they  pretended 
that  he  difpofed  of  all  his  nu)rtgages,  debts,  and  per- 
fonal  eftate  to  refpondent  Phillips  and  other  the  chil- 
dren and  grand-children  of  dame  Sufanna  \  and  fettled 
on  the  refpondent  Phillips  the  faid  remainder  in  fee 
of  the  faid*  400/.  per  arin.  which  he  limited  to  himfelf 
in  the  deed  of  fettlement ;  but  which  by  the  faid  arti- 
cles ought  to  have  been  limited  to  his  fon  Simon  and 
his  heirs,  and  that  appellant  Martha  was  his  heir, 
and  under  colour  of  the  faid  general  power  of  re- 
-  vocation  contained  in  the  other  deed  entirely  to  revoke 
the  fame,  and  give  all  the  reft  of  his  real  eftate  to  ref- 
pondent Phillip fy  and  that  all  the  mortgages,  debts,  and 
perfonal  eftate  amounting  to  great  value,  were  con- 
trary to  the  articles,  enjoyed  by  refpondents  Phillips, 
who  poffefled  all  the  deeds  and  evidences  relating  to 
Sir  Simon^s  eftate  :  And  that  appellants,  being  then  in- 
fants, by  their  next  friend  exhibited  their  bill  in  Chan- 
cery in  Ireland  againft  refpondents  dame  Sufanna,  fincc 
deceafed,  and  others,  for  a  fpecific  performance  of  the 
3^rticlcs,  whcreunto  a  plea  and  anlwer  was  put  in ;  and 

refpondent 
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refpondent  Phillips  infifted  he  knew  nothing  of  the  / '  "   '  's 

articles  or  deeds    till  after  Sir  Simon^s  death,  but  be-      i7®3" 
lieved  there  were  fome  fuch,  and  referred  to  them  ' 
when  proved;  and  believed  that  Simon,  junior,  and  his 
wife,  were  dutiful,    and  left  iflue  appellant  Marihaf 
and  that   (he  and  her   mother    are  proteflants;    and 
concluded  that  he  was  a  purchafer  for  valuable   conii- 
derations,  without  notice  of  the  articles :   And  that  the 
plea    being    argued,    was  allowed  good  (if   proved) 
wherefore  appellant  replied,   that  refpondent  Phillips 
was  not  a  purchafer  for  valuable  confiderations,  and 
that  he  had  notice  of  the  articles  ;   and  proved  the  ar- 
ticles and  payment  of  the  portion ;  and  that  the  power 
of  revocation  was  inferted  in  the  fecond  deed,  exprefsly 
againil  the  good  liking  of  Sir  Richard  Aldworthj   and 
that  Sir  Simon  then  declared  that  he  inferted  it  pnly 
to  have  a  hanck  on  his  fon,   and  keep  him  within  his 
duty,  and  not  any  way  to  avpid  his  articles,  and  proved 
exprefs  notice  of  the  articles   to  dame  Sufanna^  and 
alfo  notice  to  refpondent  Phillips  by  feveral  witnefles ; . 
and  tHat  Simon,  junior,  and  his  wife,  were  very  dutiful, 
and  lived  with  Sir  Simon,  who  was  very  fond  of  them ; 
and  alfo  of  George  Mathew,  fenior;    and  that  there 
was  always  a  good  correipondence  between  appellants 
and  Sir  Simon  \  And  that  on  the  hearing,   14th  Novem* 
her,  1 701,   appellants  offered  to  read  a  bond  for  per- 
formance of  the  covenants  in  the  articles,    which  was 
oppofed  by  refpbndents  cotincil,  and  refufed  by  the 
court  to  be  read,  becaufe  not  put  in  ifTue  in  the  plead- 
ings, or  proved ;  yet  that  this  was  made  the  principal 
ground  of  the  Lord  Chancellors  judgment  to  difmifs 
the  bill :  ^ And  that  when  refpondents  pretended  deeds 
of  purchafe  were  read,  there  appeared  no  fuch  valuable 
confideration  inferted  therein,  as  he  had  fworn  in   his 
plea  and  anfwer,  the  only  confideration  being  paft  fer- 
Vices,  5/.  in  hand,  -and  400/.  per  ann.  to  Sir   Simon 
for  life  \  nor  was  there  any  mention  of   any  account 
flated,-  as  fwbrn  in  the  plea  and  anfwer  5  yet  that  the 
Chancellor  decreed  that  the  appellants  were  not  inti- 
tuled to  a  fpecific  performance  of  the  articles,   in  re- 
gard  of  the  length  of  time,    and  declared   that  the 
deeds  made  before  marriage  (though  with  a  power  of 
revocation  in  one  of  them)  were  an  execution  of  .the 
articles  and  accepted  as  fuch,  and  that  refpondent  Phil- 
lips did  not  prove  himfelf  fuch  .a  purchafer  for  valua- 
ble confideration  as  would  avoid  a  performance  of  the 
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^■■-^■»\  articles  in  fpecie,  if  appcllaots  were  intitlcd  to  itj  tad 
1703.     as  to  appellaDts  demand  of  the  performance  of  the  ar- 

^  '"N  ■■■■ » tides  relating  to  the  perfgnal cftate,  he  was  of  opioion 
jhat  in  regard  of  the  bond,  whereon  a  recgvery  might 
be  had  at  law  againft  the  difpofition  made  by  the  wili 
of  Sir  Simon,  or  any  deed  that  (hould  appear  to  be 
made  fraudulently  to  avoid  the  articles^  that  the  ap- 
pellants ought  not  to  have  an  execution  in  fpecie  of  the 
articles  in  a  court  of  equity,  and  therefore  difmifled  ap- 
pellants bill ;  which  decree  appellants  infifted  ought 
to  be  reverfe^ :  And  appellants  decreed  to  have  a  fpe- 
cific  performance  of  the  articles,  and  an  account  of 
the  real  and  perfonal  eAate  of  Sir  Simon^  and  a  difco- 
very  and  delivery  of  all  deeds,  evidences  and  writings 
relating  thcreuntp  5  and  that  the  pretended  deed  of  pur- 
chafe  ought  to  be  fet  afide ;  and  infifted  no  notice  was 
neccflary  to  avoid  a  voluntary  conveyance,  or  will, 
and  this  the  rather,  becaufe  appellant  Martha  was 
heir  at  law  to  Sir  Simon,  and  refpondent  Phillips^  no 
way  related  to  him  in  blood ;  and  becaufe  Mary  the 
mother,  and  Simon  her  huft>ind,   were  infants  when 

R. Thorn- married  in  1678,   and  therefore  could  not   agree  to 

^ii^«  thofe  deeds  contrary  to  the  articles. 

The  refponJent,  Chichefter  Phillips,  on  bis  part 
(hewed,  that  after  his  father's  death  his  mother  married 
Simon,  afterwards  Sir  Simon  Eaton,  and  by  him  jiad 
iffue  (only)  Simon^  who  married  as  ftatcd  by  appellants, 
and  died  in  1684;  and  that  before  that  marriage  two 
fcttlements  were .  made  by  Sir  Simon  Eaton  \  one 
irrevocable,  the  other  revocable;  and  by  the  irrevo^ 
cable  fettlement,  an  eftate  of  Sir  Simon's  then  worth 
860/.  and  now  above  loooA  per  annum,  was  for  the 
fmall  portion  of  2000/.  fettled  a^  (hewed  by  appellants; 
and  that  by  the  revocable  fettlement,  another  real 
cftate  of  fmall  value  was  fettled  on  Sir  Simon  for  life, 
remainder  in  general  tail  to  his  fon,  with  a  remainder 
in  fee  to  himfelf ;  and  that  thefe  fettlements  were  made 
with  great  deliberation,  and  Sir  Richard  and  all  other 
parties  acquiefcped  for  above  zo  years  under  thefe  fet- 
tlements :  And  that  two  years  after  young  &imon\  death, 
Mary  married  George  Mathenvs^  fcnior,  a  profeft 
papift,  father  of  appellant  George  i  at  which  Sir  Simon 
was  very  uneafy,  becaufe  he  feared  Mr.  Mathewt, 
fenior,  would  marry  his  fbn,  like  wife  a  papift  and 
bred  in  France^  to  Martha  \    and  that  thereby  the 
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eftate  (which  Sir  Simon,  a  proteftant,  had  acquired  by  /  ■■  ■  ^  -■  % 
his  ferviccs  in  the  wars  againft  the  rebellious  Irilh'pa-      »703* 
pifts)  would  go  into  a  popifli  family,    and  to  the  fon 
of  one  who  had  been  remarkably  zealous  againfl  the 
proteftant  interelt,  and  his  late  Majefty  King  WUliamz 
And  that  Sir  Simon  thereupon  appLed  to  the  Court  of 
Chancery   in   England,    to   have   the  guardiaufhip  of 
Martha,  and  that  Court  ordered  Mr.  Mathews,  fenior, 
to  give  a  recognizance  of   200cA  that  Martha  ftiould 
not  be  married  without  Jeave  of  that  Court  5    and  that 
Sir  Simon  expreflcd  his  dillike  of  the  fecond  marriage  of 
Mary  by  fevcral  letters,  and  alfo  by  revoking  the  revok- 
able  fettlemcntj  which  he  did  about  two  years  after  that 
marriage,  and  propofed  feveral  proteftant  matches,  of  ho- 
nour, quality,  and  confiderable  eftates  for  Martha,  to 
prevent  her  marrying  with  Mr,   Matheivs^s  fon,    who 
in  refpeft  of  eftate,  as  well  as  religion,    was   an  unfit 
match  for  her  }  all  which  matches  were  eluded  by  the- 
Mr.   Mathews^   fenior:    And  that  after  the  death  of 
young  Simon,  and  marriage  bi  Mary, ^Sir  Simon,  upon 
the  rebellion  in  Ire/and,  clcaped  to  England,  and  being 
Tcry  old,  never  returned  back,    but  carneftly  defired 
the    refpondent    to  quit  his  employment  in  England^ 
(being  Captain  Lieutenant  of  horfe)   and  go  into  In-* 
land  to  take  care  of  his  eftate   and  affairs  there,    pro- 
mifing  to  reward  him  well  for   fo  doing,    which  ap- 
peared by  feveral  letters :  and  that  refpondent  accord* 
ingly  quitted  his  employment,    and  went  to  Ireland, 
and  found  Sir  .S/ot^jw's  eftate  in  very  ill  circumftances  5 
and  that  refpondent  was  forced  to  take  many  journeys,  and 
be  at  the  trouble  and  cxpence  of  many  law  fuits  to  fecure 
what  he  could  for  SiwSimoni  After  feveral  years.  Sir  Simon 
wrote  to  him  to  come  to  an  agreement,  for  what  eftate 
Sir  Simon  had  left,  and  to  allow  Sir   Simon  a   certain 
yearly  fum  for  his  life:   And  in  June,  1695,  5ir  Sin.on 
executed  a  fecond  folemn  revocation  of   the  revocable 
fettlement,  having  in  the  month  of  ,j^pril,  1688,  per- 
fefted  a  writing  of  revocation,  in  order,   (as  indorfed 
thereon,  by  the  faid  Simon^s  own  hand)  to  have  liberty 
to  difpofe  of  all  but  800/.  per  annum;  and,   jft  Aprtl^ 
16^6 f  executed  a  deed,  fpecifying  feveral  debts  due  to 
him  ;  whereby,  in  confideration  of  refpondent's  faid  ex- 
peaces  of  his  fevcn  years  fervice,  and  400/  per  annum, 
to  be  paid  him  by  refpondent  during  his  life  he  afEgned 
thofe  debts  to  the  refpondent  for  his  own  ufe,  and  con« 
veyed  to  him  that  fmall  real  eftate  which  he   h^d  in 
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'  "  '^i  his  power,  (under  60/.  per  dnnum)  atid  (though  nof 
»7^3-  mentioned  in  the  deed)  refpondent,  as  a  further  confi- 
'  deration,  adhially  gave  a  bond  to  pay  the  Lady  Eaton 
250/ji  per  annum  duHng  her  life,  in  cafe  ftie  furvived 
Sir  Ssman,  as  fhe  afterwards  did  for  fout*  years ;  afid 
that  Sir  Simon  afterwards  made  his  will,  and  therein 
(taking  notice  of  the  extreme  undutifulnefs  of  Mary) 
devifed  all  his  eftate,  real  and  perfonal,  to  the  tefpoQ-» 
dent  and  his  heirs,  fubjeft  to  feveral  annuities.  Where- 
by the  remainder  in  fee  of  400/.  of  the  800/.  per  art- 
num\  e\peO:ant  upon  the  death  of  Martha  without 
Iflue,  was  alfo  devifed  to  the  refpondent:  And  that 
Sir  Simon's  fears  were  juft,  for  within  a  fortnight  after 
his  death,  and  about  two  days  before  the  Irifh  a€t 
againft  proteftants  intermarrying  with  papifts  took  ef- 
feft,  and  after  the  fame  was  pafled,  Mr*  Matbetvs 
married  Mattha\xhtTi  not  above  15  years  old)  to  his 
fon,  who  had  been  educated  as  aforefaid:  and  chat 
refpondent  endeavoured  to  obtain  att  aft  of  Parlia-» 
ment  to  prevent  Martha  (whilft  tinder  •  the  power  of 
a  popifh  hufband)  from  joining  in  a  fine  and  recovery 
to  barr  her  own  iflue,  or  the  remainder  devifed  to  ref- 
pondent (which  was  udanimonfly  agreed  to  by  the 
Houfe  of  Commons  of  Ireland y)  but  oppofed  here 
by  appellant  and  his  father,  and  failed  ;  fo  that  the 
whole  800/.  now  above  loco/,  per  annuni^  or  the  pro- 
duce of  it  in  money,  wis  likely  to  go  from  at  {iroteflant 
family,  among  papifts,   who  were  but  too  rich  and 

Jowerful  in  Ireland  already  t  And  that  Mr.  Mathenvs 
aving  found  out  a  part  rf  fome  imperfeft  articles, 
f.ild  to  be  executed  between  Sir  Simon  Eaton  and  Sir 
Richard  AldniDorthy  in  relation  to  the  marriage  between 
young  SimoH  and  Mary^  in  1672,  in  Michaelmas 
term,  1699,  (more  than  27  years  after  the  articles?, 
and  more  than  20  years  after  the  marriage^iettlement) 
exhibited  a  bill  in  the  name  of  the  appellants  in  the 
Chancery  of  Ireland^  feeking  to  impeach  and  overthrow 
not  only  Sir  Simon  Eaton's  will,  but  his  faid  deed  of 
conveyance  and  aflignment  to  refpondent  \  and  refpon^ 
dent,  in  affirmance  of  the  decree,  (hewed  that  it  ap- 
peared in  the  caufe,  that  both  the  deed  and  the  will 
were  made  in  England,  while  refpondent  was  in  Ire^ 
land,  and  that  his  mother  knew  nothing  of  the  contents 
of  either  ;  that  Sir  Simon  himfelf  diftated  the  will, 
(which  confirmed  the  deed)  and  ligned  and  publiflied 
the  will  when  of  good  underilandingi  in  the  fte&ncc 

of 
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of   uaexceptionable  vritnefles,  who  had  proved  it  be- 
yond all  doubt :  And  refpondent  infifted^  that  as  to  the 
perfonal  eftate^  the  articles  ^if  in  force)  could  not  afFeft  ^ 
reipondent's  title  under  a  lale  and  alignment  for  va- 
luable confideration  during  Sir  Simon*s  life  \   and  that 
the  undutifulnefs  of  Maryj  in  marrying  a  popifli  hu& 
bandj  was  fuch  an  undutifulnefs,  and  in  {0  confidera* 
ble  a  point,  as  might  be  a  fufHcient  reafbn  for  Sir  Simon 
to  difpofe  by  will  as  he  pleafed   of  his  perfonal  eftate  ; 
and  that  refpondent  was  a  purchafer  for  valuable  con- 
fideration both  of  the  real  and  perfonal  eflate  comprized 
iQ  the  deed,    without  notice  of  the  articles  j    this  he 
pleaded  to  the   bill;    and    infifted    upon    it    as    a 
iuificient  defence,   if  the  articles  were  fuch  as  were 
intended  to  have  been  the  rule  and  unalterable  meafure 
of  the  fettlement  made  fix  years  after :    And  that  the 
articles  were  only  a  declaration  of  what  thdir  intea- 
tloDs.  Were,    according  as  circumflances  then   ftood ; 
and  that  this  was  evident  from  the  title  of  the  articles 
thcmfelves,  viz.     Articles  agreed  on  the  6th  of  Marcb, 
1672,  in  order  to  a  contraft  to  be  fpeedily  had  between 
young  Sifwn  and  Mary^  in  order  to  a  marriage  to  be 
foleniinized  between  them  in  1678 ;  which  refpondent  in- 
fifted (hewed  them  to  be  then  thought  imperfeft ;  and  that 
the  fettlements  being  deliberately  made,  upon  further  con- 
fideration, by  confent  of  the  parties  to  the  articles,  fix 
years  after. the  articles,  and  yet  before  the  marriage, 
ought  to  be  conflrued  the  completion  and  perfeAion 
of  that  cont;raft,  and  the  articles  to  be  thereby  waved,  or  WtCow- 
fpecifically  executed,  efpecially  after,  fo'  long  an  acqui-  ^^p 
efcence.  «;,P«^- 

Die  Sahbati,  1 8^  March,'  I703,  After  hearing 
council  upon  this  appeal,  it  was  adjudged  by  the 
Lords  that  the  fame  (hould  be  difmKFed,  and  the  decree 
of  difmiilion  complained  of  afHrmed :  And  that  ap- 
pellants (hould  pay  refpondents  40/.  further  cofts  in 
defencling  this  appeal.     Lords  Journ.  vol.  xvii.  p.  487. 
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1706. 

'"^^  '^"Co/f  Efq.^''^^^'   '"^^  -  ^'''^  }  Appellants. 

Mercy  Godfrey^  Executrix  of  Pf^il-^ 

liom  Godfrey;  Execulor  oi  Henry  j-Rcfpondent. 
Godfrey^  •  -  J 

Cafe  68.  Tr^ HE  appellants  made  this  cafe:    That,  ia  1690, 
JL     Henry  Godfny^  an  aftorntJy  at  law,  was  a  mo" 
flied  mai^,   and  a^d  as  artofoey  and  fi^icitor  Fcmt  ap* 
pftllant   Anne^  and  at  federal  times  lent  her  feveral 
itims  of  thoney,  and  left  in  het  hands  fevoral  other 
fbmi,  as  ca(h  for  his  cotiveniencyi  until  he  (hould  call 
fbr  the  ftiyie^  without  kny  'fneiaiorandum  or  fecurity, 
and  for  dKcovefy  and  payment  of  fnch  fums,    WWiam 
Ghdfrijf  as  faid  Hthrys  executor,  in  Eafitr  terras  ly'^Ji 
exhibited  his  bill  m  ChAficery  againft  appellant,  alk^ng 
tfeal  (he  was  indebted  to  his  leftator  in  350/.  for  mo*- 
1^  lent,  and  to,  lecure  this  and    other    debts    had 
afligned  ati  annuity  of  500/.  and  upwards,  ^and  ali  her 
peHbnal  eilate  to  the  appellant  Harry y  referving  onfy 
ah  annuitj^  of  50/.  for  herfelf ;  and  that  appellants  an* 
fwered,  and  appellant  Anne  acknowledged    that    (he 
borrowed  fcvtral  fum«  bf  the  feid  Henry  Godfrey^  aad 
that  the  faid  Henry  Godfrey  had  left  in  her  bands  feveral 
other  iums,  all  whiqh  fhe  had  repaid    biofi    in    his 
life  time,  except  100/.  brought  into  the  court  of  ^ueen^s- 
Bench  upon  the  common  rule,   on  an   a6lion  brought 
againft  her  there  by  faid  William  Godfrey  for  1034/. 
10/.  4^*  before  the  faid  bill  exhibited.     Alid  both  ap- 
pellants averred  that  appellant  Anne  *icver  made  over 
her  annuity  or  peribnal  eftate  to  appellant  Harry^  npon 
any  account  whatever :  An4  the  appellant  Harry  averred 
Ke  never  received  the  profits  of  the  annuity  under  aay 
truft  or  affignmcnt  whatever:    And  that  31ft   May^ 
1704,  that  cauft  was  heard  before  the  Mailer  of  the 
Rolls  ex  parte ^  who  decreed  an  account  of  what  faid 
Henry  Godfrey  advanced  and  lent  appellant  Anne  which 
was  not  repaid  in  his  life-^ime,  with  intereft  and  cods; 
and  on  a  re-heariag  7th  March,  1 704,  affirmed  the  former 
order,  with  this  alteration  ;  that  cofts  (hould  be  refervcd 
till  after  the  account  taken,  and  the  faid  Maftcr  was  to 
report  any  difficulty  arKiQg  in  the  accounts  fpecially; 

but 
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but  that  faid  fTifliam,  before  any  farther  proceedlogSy  i  ■     *      » 
figncd  and  enrolled  that  decree,  which  was  not  ufual  $     ifa6. 
and  that  the  mafter,  7th  Dmrnber^  17059  reported  414/.  ^      •  '  "^ 
doe  for  prmcipai  and  inteteft,  without  diftiagnUhiiig 
what  was  tent,  and  what  depofited  wfeb  appellant  Ahni 
and  ordered  the  appellant  to  {pay  the  fame.     And  that 
Tfntliam  Godfnej  died,  and  rcipondent  Merty  h&»  fole 
executrix,  m  mmy  1706,  brought  a  bill  to  revive  theft 
proceedings;  ana  the  caufe  was  re- heard,  on  appeal  to 
the  Lord  JTfqp^,  29th  January  1706;  and  rrfpoodent 
infifting  that  the  decree  was  ligned  and  enrolled,  hit      ' 
Lordfhip  would  not  proceed  to  re-hear  the  caufe,  and 
the  order  for  re-^hearing  was  difcharged,  though,  coftt 
were  given  refpondent  by  an  order  made  the  aift  day 
of  Dectmber  fubfc^quent  to  the  enroHmeot ;  whkh  order 
and  decree  appellants  infifted  ought  to  be  revtrfed,  be- 
caufe  the  money  pretended  by  refpotident  to  be  lent,  was 

*  only  depofited,  and  not  lent ;  and  though  lent,  k 
was  not  lent  upon  arty  fecurity  to  carry  intereft^  Mr 
was.  aiiy  day  of  payment  fct  for  the  fame,  bat  de- 
mandable  at  pleafurej  therefore  no  interefi  ought  toi 
have  been  decreed  to  the  fefpondent*s  tcftator  for  the 
fame^  and  appeHant  Harry  was  decreed  to  pay  the 
money  doe  by  appellant  Anne,  with  intcreft  and  cofts, 
jointly  with  her,  though  it  was  not  pmended  that 
he  was  concerned  in  any  of  the  tranfaAions  between 
Henry  Godfrey  and  appellant  Anne,  or  any  Way  fe- 
curity for  the  iame  \  and  becaufe  the  eaiife  abated 
by  the  death  of  William  Godfrey ,  and  was  not  rb- 
gularly  revived  5  for  that  the  fame  ought  to  have 
been  revived  by  Scire  facias,  and  not  by  biH :  And 
finally  becaufe  the  loo/Tpaid  into  Court  before  thie  faid 
fuit  commenced,  wa^  the  whole  principal  debt  due  to 
tcftator  Henry ^  or  refpondent's  teftator ;  and  had  not 
the  decree  ordered  intereft,  appellants  might  have  been 
ihtitled    xo  cofts,  having  before  made  proof  thereof 

in  the  faid  aftion  by  one  Mrs,  Rodes,  which  witnefs  was  Lj^, 

*  dead  before  the  bringing  the  bill,  and  was  the  occafion  Carter, 
of  this  fuit. 

The  refpondents  on  the  other  hand  ftated,  that  Henry 
Godfrey  had  lent  appellant  Anne,  in  1691,  92,  93,  and 
94,  1200/.  and  upwards,  and,  with  much  folicitations,  re- 
ceived part  of  the^  money,  and  that  in  1699,  Henry  God" 
/r^j^  drew  up  a  juft  account  between  him  and  appellant 
Anne^  ilatiog  a  balance  of  350/.  due  to  him  for  prin* 
Aa  2  ,  cipal 
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» dpal  and  intereft  ;  and  fciit  it  to  her,  and  (he  made  no 
objeftions  thereto,  but  afterwards  wrote  him  a  letter 
'  that  (he  had  received  fuch  account,  and  had  not  then 
monies  in  her  hands  to  pay  the  fame,  but  had  written 
to  her  (on,  the  other  appellant,  who  had  twice  as  much 
of  her  monies  in  his  hands,  and  defired  teftator  to  fend  to 
him  for  his  moneys  and  that  teftator  accordmgly  icnt 
,  to  appellant  Harry^  who  wrote  by  his  own  fenrant, 
that  if  40  or  coA  would  do  him  any  Jundne(s,  he  would 
fend  him  the  iame :  And  that  thereupon  teftator  in(ifted 
to  have  the  whole  350/.  psdd  in  together :  And  that 
Hinry  Godfrey  died  in  1700, ,  before  he  had  received 
any  partj^  and  made  Williami  his  brother,  fole  executor, 
and  that  appellants  had  often  promifed,  by  letters  and 
otherwife,  under  their  hands,  to  pay  that  money;  bat 
appellants  failing  in  then:  promifes,  faid  William  exhi- 
bited his  bill,  as  ftated  by  appellant,  and  the  appellants 
hadfin  their  anfwer  denied  the  aiEgnment  from  appel- 
lant Ann$  to  the  other  appellant,  yet  that  if^r^  Godfrey 
had,  as  her  attorney,  drawn  fuch  affignment,  and  that 
refpondent  had  the  original  draught  in  his  hands;  and 
that  the  bearing,  decree,  rehearing,  and  further  hearing 
and  final  decree,  as  ftated  by  appellants,  were  had,  wluch 

Wm.  Ba-  ^^^^^  refpondent  infifted  wai  juft,  and  ought  to  be 

oadre.       affirmed  with  exemplary  cofts. 

Die  Mercuriif  12^ ,  Martii,  1706.  After  hearing 
council  upon  this  appeal,  it  was  adjudge]^  by  the 
Lords  that  the  fame  (hould  be  diTmiifed;  and  the  de- 
cree, orders,  and  proceedings  complained  of  affirmed; 
and  that  appellants  pay  refpondent  10/.  for  her  cofts  io 
this  appeal.     Lords  Journ.  vol.  xviii.  282* 
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John  Dey€,  Executor  of  EIizahetb\  ^^^  n    * 
^yi&^.  Widow,  dcceafcd,     -     |  Appellant. 

Thomas  Stevetifon,  and  Jane  his  Wife,  Refpondcnte. 

THE  appellant  ftated:  That   Champion  AJbby  iht  Cafe 69. 
huiband  of  the  teftatrix  Elizabeth,  died  inteftate, 
and  Qie  adnuaiftcred,  and  died  2oth  February,  1699,  ^^^ 
left    part  of  her  hufband's  eftate  unadminiftercd,  and 
appellant,  her  executor,  in  pofleilion  thereof  and  oif  her 
own  eftate:  And  100/.  being  given  reipondent  Jan/ by 
teftatrix;  refpondents,  in  JSaft^r  term,  1702,  filed  a  bill 
agaiafl  appellabt,    and,    by   intrigue    with   appellant's 
clerk  in  court,  and  the  late  Lord  Kejcper  Upright  refut 
ing  to  give  appellant  a  week's  time  to   examine   his 
vlt0efle8,  by  furprife,  22d  May,  1704^  obtained  a  cle- 
cree  m  parte  for  this  legacy,  though  refpondents  and 
their  afliftants  had  gotten  the  executory  eftate,  where* 
out  this  legacy  flxould  have  been  paid,  and  69/.  18/.  5^/. 
for  .cofts;  which  were  extravagant  cofts,  as  reipondents 
had  examined  but  three  witnefles ;  and  that  reipondents  had 
by  anfwer  to  a  crofs  bill,  in  effect  qonfefled  thefe  fa£ls ; 
and  that  by  that  decree  it  was  referred  to  a  mafter  to  take 
an  account  cf  the  peribnal  eftate  of  the  teftatrix  come 
to  appellant's  hands,  and  to  compute  what  was  due 
for    the  legacy,  and  intereft,  from  the  end   of  three 
months  after  the  date  of  the  will,  and  that  appellant 
pay  what  the  mafter  report  with  cofts,  fo  far  as  aflcts 
came  to  his  hands;  and  appellant  complained  that  the 
decree  took  no  notice  that  appellant  had  been  fo  di& 
pofleflcd  of  the  eftate  by  the  legatee  herfelf,  though 
appellant  had  inlifted  thereon  by  his  anfwer,  and  that 
refpondents  had  on  this  decree,  on  pretence  that  appellant 
had  abfcondcd,  clandeftinely  gotten  a  fequeftration,  and, 
2^xh  March,  1706,  fequeftered  appellant's  own  lands 
of  inheritance,  and  his  houfhold  goods,  t^c*  to  the 
value,  of  3000/.  for  this  100/.  legacy,  without  ferving 
the  decree,  or  letting  him  know  what  it  was,  though 
they   might .  have  ferved  it  when  they  perfonally  ferved 
him  with  a  fubpoena,  2d  Aprils  '^l^S*  *^  his  dwelling 
houfe  in  "Jhursford  in  Norfolk,  and  that  appellant  was 
not  yet  in  contempt  under  the  decree,  and  therefore  the 

I'cqucftration 
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is  fequeftratioQ  was  unwarraotably  obtained ;  and  the  tu 


1706.    ther,  becaufe  the  money  was  decretd  to  be  paid  3d  Aprils 
V    y  — ^  ^1^5»  ^^^  ^^T   ^^^^  ^*y   after   the  fubpoena  fcrvriv 
which  decree  and  proceedings  therefore  appcilaQt  in- 
Med  ought  to  be  reverfed,  becaufe  appellant  had  not 
(as  by  law,  and  the  courfe  of  equity,  he  infilled  he  ought 
to  have  had)  liberty  to  examine  his  witnei^s^  and  make 
his  defence  upon  the  ufual  affidavits}  and  that  appel- 
lant's defesce  would  have  been  fufHcient;  and  becaufe 
rtfpondent  Ja/if  had  divefted  appellant  of  the  pofJ^iSon 
of   the  eftate,  out  of  which  the  legaty  (Hould  have 
been  paid^  and  thereby  niade  herfelt  an  executor^  and 
her  own  carver,  and  got  more  than  her  legacy  amounted 
to:  And  further,  becaufe  by  the  decree  appellant,  an 
executor,  was  to  pay  intcreft  for  this  legacy,  from  three 
months  after  the  date  of  the  will,  though  there  was  no 
J***^, .       proof  to  ground  it :  And  finally,  becaufe  it  did  not  ap- 
Fian  *"'*  pearbythcproofstakcn,  nor  by  refpondents  anfwcr,  nci- 
Holllnf-    ^^^  ^^^  ^^  ^^^  ^^^^  appellant  had  any  of  the  faid  eflaces 
head.         after  the  7th  of  JliftfrrA,  1699. 

The  refpondents  on  the  other  hand  fhewed,  that  ret 
pondent  Jaw  was  oixe  of  the  daughters  of  Elizabeth 
AJbbjt  decealedy  for  whom  appellant  had  done  fome 
bufmefs  as  her  attorney,  and,  lodging  in  her  houfe,  had 
frequent  opportunity  of  converfing  with  her,  and  in- 
^nuated  himfelf  into  her  good  efleem,  and  prevailed  on 
her  to  make  her  will,  dated  28th  January^  i^99»  and 
himfelf  executor,  in  trufl  for  her  five  younger  children, 
William^  FUtcher^  Champion,  John  and  Su/atif  who 
were  all  infants :  And  that  teflatrix  by  this  will  gave 
refpondent  Janej  then  a  widow,  by  the  name  of  Jam 
,  Patrick^  a  legacy  of  100/.  in  money,  and  fome  houfe- 

hold  goods,  and^  after  other  particular  legacies,  gave  the 
refidue  of  her  eftate  to  her  five  younger  children  equally, 
and  made  appellant  executor  in  truft  for  them,  sind  gave 
bim  only  a  legacy  of  loA  but  that  appellant  inferred  a 
daufe  in  the  will,  that  in  cafe  ahy  of  the  children  gave 
him  any  difturbance  in  the  executorfhip,  or  called  him 
to  an  account  for  what  he  did  in  relation  thereto,  fuch 
children  fhoiild  forfeit  their  legacies :  And  that  teftatrix 
had  been  long  fick  of  a  languifliing  diflemper,  and  ap- 
pellant being  daily  with  her,  prevailed  upon  her  to  turn 
all  her  eflate,  amounting  to  near  5000/.  into  goldfoaiths 
bills,  bonk  bills,  and  ready  money,  that  he  might  the 
better  carry  it  off  as  foon  as  fhe  was  dead :  And  that 

-  fhe 
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ihe    died    2oih  February ^  x^PPt  and  appelkat  toSEt  <"■'""■    » 
mofDiDg  fent  for  a  gddfinith  and  opeqod  her  icrutoref      i^7^* 
and  took  from  theace  near  5000^  ia  banM  bills,  .£^dr ' 
finitbs  billji,  and  mooey,  and  tbere  bqiag  Soo.  Guineas 
in  fpeciei  he  took  out  ipo  of  them  upcui*.  pretence  X9 
defray  tbe  funeral   charges,  but  the  reft  of  them  he 
paid  to  the  aoldfrnitb,  in  the  prefence  of  the  chiidrca, 
for  whom  he  was  troftee,  and  then  appellant  \YOuld 
have  turned  the  boufe  and  hou(hold  goods  intp  money ; 
but  thofe  being  the  eftate  of  Champion.  Afihy^  the  huf- 
band  of  Elhahtht  Thomas  Apby^  the  dd^ft  fon,  took 
out  adminiftration   dt  bonis   non^   and    pollefled    him- 
felf  thereof,  and  took  an  inventory  of  all  the  goods, 
as  well  thofe  in  appellant's  chamber  as  in   the  other 
rooms ;   and    when  appeliant  found  himfelf  thus  dif-- 
appointed,   he  went  away  with  all  the  ready  monej^ 
goldfmiths  bills,  &c.  and  left  the  children,  fpr  whom 
ht  was  truftee,  to  the  care  of  their  friends;  and  thatref- 
pondents  finding  appellant  had  ib  abandoned  the  chiU 
dren,  and  was  fpending  the  eftate  in  an  extravagant 
manner,  brought  their  bill  in  Chancery  for  their  legacy; 
and  appellant,  in  his  anfwer,  made  this  defence:  That 
after    he  had  poflefled  himfelf  of  Mrs.  Afiik^s  eftate 
under  her  will,  Thomas^  the  eldeft  fon^  under  his  admi* 
niftration  de  banis  non^  to  his  father,  entered  ppon  Jiim 
and  turned  him  out  of  the  houie,  and  divefted  him  of 
all  Mr^.  AJbbfs  eftate,  which  he  had  fb  poflefled  him* 
fclf  of  by  virtue  of  her  will  ;  but  never  attempted  to 
prove  that  fi^litioiis  defence ;  but  when  the  caufe.  came 
to.be  heard,  moved  to  put  it  off,  and  for  time  to  exa- 
mine, pretending  his  own  clerk  in  Chancery  had  betrayed 
him ;  and  that  the  caufe  was  regularly  brought  to  hearing, 
and  the  Lord  Keeper  Wright^  in  the  prefence  of  council 
on  both  fides  (and  not  ex  parte)  decreed,  as  ftated  by 
appellant,  and    that  appellant   had    been   feveral  times 
fummoned  to  attend  the  mafter,  but  did  not;  and  that 
the  mafter,  31ft  Julj^  1704,  teported'  128/.    10/.  due 
for  the  legacy  and  intereft ;  and  taxed  refpondents  cofts 
at  69/*  i8j.   5^/.  and  that  by  this  time  appeliant  had 
wafted,  all  the  aftets,  and  abfconded,  fo  that  refpondents 
could  not  find  him  to  ferve  him  with  the  writ  of  exe- 
cution of  the  decree  ;  and  upon  the  ufual  affidavit  ob- 
tained an  order  that  fervice  of  his  clerk  in  Chancery, 
and  agent  at  law,  ftiould  be   good  fervice;  and  that 
this  order  and  writ  of  execution  had  been  ferved  ac- 
cordingly, and  the  money  not  being  paid,  refpondents 
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)  prolecuted  appellant  for  his  contempt  to  an  attachmenr, 
proclamation,  commiiGon  of  rebellion^  and  ferjeant  at 
'  arms ;  and  upon  the  ferjeant's  return,  that  he  could  not 
find  the  appellant,  refpondent  had  a  fequeAration  againft 
his  eftate,  and  after  the  fequeftration  executed^  ap- 
pellant fet  up  one  jinne  Cotton^  his  own  ilfter^  to  make 
title  to  all  his  lands  and  goods  fequeftered,  and  would 
cover  part  of  the  lands  Imder  an  old  deed,  pretended 
to  be  made  by  his  father,  of  near  50  years  {landing,  for 
raifing  150/.  for  her  portion,  and  the  reft  of  the  lands 
and  goods  under  a  bargain  and  fale,  pretended  to  be 
made  to  her  by  himfelf }  after  he  was  fo  in  contempt 
and  that  appellant  had  put  refpondents  to  150/.  charges, 
for  recovery  of  100/.  legacy  j  and  refpondents  infifted 
that  the  decree  ought  to  \>t  affirmed,  and  the  appeal 
difmifled  with  exemplary  cofts ;  becaufe  it  was  not  con- 
troverted, that  refpondents  were  entitled  to  the  legacy, 
and  it  was  fully  proved  that  between  4000  and  5000/.  of 
Mrs.  Athhfs  eftate  had  come  to  appellant's  hands,  for 
which  he  had  not  in  any  manner  accounted ;  and  becaufe 
«•  ^  appellant  bad  lefs  reafon  to  pretend  fuiprife  in  refpon- 
^r^**''®  dents  proceedings  in  Chancery,  in  regard  he  himfelf 
wiiiiams.  jg  ^  attorney,  and  folicitor  there. 

Die  JofASf  20^  Februarii^  1706.  After  hearing 
council  on  this  appeal,  it  was  apjudged  by  the 
Lords  that  the  fame  (hould  be  difmifled,  and  the  de- 
cree complained  of  affirmed ;  aifd  that  appellant  ihould 
p^y  refpondents  50/.  cofts  of  defending  the  appeal,  to 
be  levied  by  the  fequeftration  appellant's  eftate  then  lay 
under.    Lords  Jourm  voL  xviii.  246. 
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Thomas  Lewes,  Gent.        -        -     Aipcllant. 

ffraelFieying,E(q,   John  Fairer,!  ^^^^^^^^^^^ 

^  and  Thomas  kVilktnJon^        -        j        ^ 

THE  appellant  fhcwcd  :  That  Henry  Hampforij  Efq.  Cafe  70. 
being  fcifcd  and  pofleft  of  fcTcral  eftatcs  in  De^ 
von  and  Cornwall^  and  in  Taplow  in  Buch,  by  inden- 
ture, 15th  November^  1699,  mortgaged  the  fame  to  ap- 
pellant for  ^5500/.  principal  money  ;  and  afterwards,  by 
indenture,  4th  December ,   1700,  for  the  further  fum  of 
503/.  15/.  making  together  3003/,  15X.  and  for  the  fur- 
ther   confideration  of   an  annuity    of    120/.  tax-free, 
payable  to  the  faid  Henry  Hawpfon  for  his'  life,  charged 
on  appellant's  eftate  in  the  county  of  ^outhampion^  con- 
veyed the  equity  of  redemption,  and  all  the  mortgaged 
eftates  in  fee ;  and  that  appellant  had  ever  fmcebeeninpoC- 
felfion,  and  laid  out  confiderable  iums  in  improvemen.ts : 
and   that,  fincc  the  purchafe,    refpondents  pretending 
great  judgment  debts  due  to  them  from  the  faid  Henrj 
JJampfon^  TlboMXjuly^  1 7 01,  exhibited  their  bill  in  Chancery 
againft  appellant,  praying  a  redenaption  of  the  premifcs 
on  payment  of  what  fhould  appear  due  to  him  on 
the    mortgage,   but  took   no  notice  of  the    «^bfolute 
purchafe :   And  that  appellant  had  put  in  a  plea  aijid  an- 
fwcr  to  that  bill,  and  infifled  on  his  purchafe  for  a  full 
and  valuable  confideratioa ;   and  that  at  the  time  of 
his  purchafe  he  had  no  notice  of  •refpondents   judg- 
ments ;    but  that  appellant  had  no  opportunity  upon 
that  plea,  to  call  in  queftion  the  reality  of  the  alleged 
debts ;  and  that  an  iffue  was  afterwards  diredcd  to  try 
whether  appellant  had  notice  of  the  judgments,   and  ^ 
it  was  found  that  the  appellapt  had  notice  of   the  faid 
judgments  before  the  4th  of  December^    \  700  5  and  the 
caufe  coming  to  be  heard,  upon  the  equity  refervcd, 
27th  April,  1703,  before  the  Mafter  of  the  Rolls,    he 
decreed  that  appellant  fhould  pay  refpondents  within  fix 
months,    what  Sir   Lacon   William  Child,  the  mafter, 
fhould  find  due  to  them,  and  that  refpondents  (hould 
thereupon  aflign  their  judgments  to  appellant ;  but  in 
default  thereof,  refpondents  to  pay  appellant  what  the 
mafter  fliould  report  due  on  the  2500/.  mortgage  j  md 
appellant  thereupon  tq  convey  to  them  all  hi$  interfeft 
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i  in  the  premUes  $  but  the  Mafter  was  not  to  ravel  into 
1706.     any  accounts  already  Aated  between  Henry  Hampfon, 

^  '  •  '  and  refpondents,  which  deaee  appellant  infiftcd  was 
erronious,  and  incorreA,  becaufe  no  diredion  was 
given  the  matter  to  enquire  into  the  reality  of  refpon- 
dents debtSi  though  denied  by  the  anfwer  of  Henry  Hamp* 
/on%  whereas^  in  all  events,  appellant  being  a  purchafer 
for  full  value,  bona  fide  paid,,  ought  to  pay  no  more  upon 
thefe  judgments,  than  upon  a  fair  inquiry  and  proof 
Jihould  appear  judly  due  thereon :  And  further,  becaufe 
the  decree  bound  appellant  by  accounts  ftated  between 
refpondent  and  Hampfon^  without  notice  to  appellant; 
and  becaufe  appellant  had  petitioned  the  Lord  Keeper 
for  a  re-hearing  on  thefe  grounds,  but  refpondents  pro- . 
cured  the  decree  to  be  figned  within  a  few  hours  after 
the  order  had  pafled  the  regifter,  and  afterwards  to  be 
inrolled,  notwithilanding  appellant  had  the  very  fame 
day  the  order  pafled  the  regifter,  and  before  any 
adual  inroUment  of  the  faid  decree,  entered  a  caveat 
againft  figning  and  inrolling  i^ :  And  the  Lord  Keeper 
had  declared  he  could  not  grant  a  re-hearing,  by  rea- 

Mi.  New-  fon  of  the  inroUment ;  nor  could  he  open  or  fet   afidc 

nam.         the  inroUment, 

Jor.Ay. 

loffc.  »j^j^g  refpondents  on   their  part  ftated,    that   Htnry 

Hampfon  had  contraAed  many  debts,  and  his  goods 
were  taken  in  execution  at  the  fuit  of  William  Cherry^ 
£fq.  and  he  about  the  latter  end  of  the  year  1696,  de- 
fired  refpondent  Fieldlng^s,  afliftance,  which  he  pro- 
mifed,  and  thereupon  paid  the  execution  money,  and 
redeemed  his  goods,  and  between  that  tlrfie  and  the  5th 
of  June,  i^97>  P^^d  feveral  of  Hampfon^ s  creditors, 
and  lent  Hampfon  divers  fums,  and  for  his  fecurity  look 
two  feveral  bonds  of  500/.  each,  and  that,  5th  June^ 
1697,  Fielding  and  Hampfon  came  to  an  account,  when 
there  was  due  to  Fielding  1332/.  5/.  6d.  and  Hampfon 
owing  other  debts,  intreated  Fielding  to  undertake 
the  payment  thereof,  which  he  did,  and  thereupon 
Hampfon  gave  Fielding  a  bond  of  3000/.  conditioned  to 
pay  1500/.  and  confeflcd  a  judgment  in  3000A  and  the 
two  former  bonds  were  then  delivered  up  and  cancelled^ 
and  that  Fieldingy  between  5th  and  30th  June\  1697, 
paid  for  and  lent  Hampfon  feveral  fums ;  and  on  the  fsud 
30th  of  June^  Fielding  and  Hampfon  came  to  a  fecond 
ftated  accompt  \  and  that  there  then  remained  due  to 
Fielding    i50o/#  and  that  at  the  pafling  each  accQinpt 
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til  Touchcjs  MTcrc  delivered  up,   as    appeared!  under 
Humpfoif%  hand  and  (eal:    And  that  Hampfin  be'mg 
likewife  indebted  to  refpondent  WHiinfan  62I.  for  goods 
ibid  and  money  lent,  and  iecured  by  two  bonds,  fnU 
kin/on  put  the  bonds  in  fuit,  and  recovered  judgmeot  in 
JMichdelma^  term,    1697  •    -^"^  ^^^^  Hampfon  was  like^ 
wile  indebted  to  refpondent  Fairer  in  55A  and  67/.  loA 
for  goods  fold  and  money  lent,    both    which     fums 
Hampfon  (ecured  by  two  judgments  in  7V/«j/y  and  Aff- 
chaelmas  terms,  1697;  and  that  refpondents  difcovcring 
that  Hampfon  had  made  feveral  mortgages  of  his  eftate 
in  Devotty  Cornwall  and  Taphvfe  in  Bucks ^    to  Green^ 
Smith  J  and  LoJdington,  and  that  they  had  ailigned  their 
iecufities  to  appeiiant,  acquainted  appellant  with  the  na- 
ture of  their  rcfpeftive  debts,  and  how  fecured,  in  hopes 
appeiiant  would  have  accepted  from  them  the  money  he 
had  paid  Green,  Smith,  and  Loddington,  with  intereft,  and 
aflign  his  fecurities*,  bat  appellant,  long  after  he  Had  fuch 
notice,  viz.  4th  December,  1 700,  procured  to  himfelf  a  re«- 
leafe   of  the  equity  of  redemption  of  the  faid  premifes 
from  the  faid  Hampfon,  an^  that  therefore  refpondents 
exhibited  their  bill  in  Chancery  againft  appellant  and 
others  for  difcovery  of   what  be   paid   Green,   Smith, 
zad  Loddington,  upon  thofe  fecurities,  •  and  whether  he 
had  not  notice  of  their  jadgmei^ts,  and  that  refpondent, 
might  l>e  admitted  to  redeem,   or  appellant  t)e  decreed 
to  pay  them  their  judgment  debts  :   And  that  appellant 
pleaded  as  fhewed  by  him  i   and  by  anfwer  poiitively 
denied,  that  at  the  time  of  executing  the  faid  relcafe  of 
the  4th  December,  1700,  or  at  any  time  before  he  had 
notice  of  the  refpondents  judgments,  and  that  the  caufe 
was  heard,  9th  December,  1702,  and  an  iflTue  direfled  ai 
to  the  queftion  of  notice,  which  was  tryed  before  Lord 
Chief  Juftice  Trevor,  in  Hillary  Term,  1 702  5  and  upon 
full  evidence,  a  verdift  found  for  refpondents ;  and  that 
on  hearing  the  caufe  on  the  equity  referved,  fuch  decree 
as  (hewed  by  appellant  was  made ;  and  that  appellant 
complained  that  the  decree  was  irregularly  inroiled,  but 
the  late  Lord  Keeper,  after  a  ftnft  examination  of  the  re« 
gifters  and  clerks  in  court  as  to  the  praftice,  was  of  opini- 
on that  the  decree  had  been  regoiaHy  figned  and  infolled: 
and  that  refpondents  then  proceeded  before  the  maftet  up* 
on  the  accompt,  and  the  mafter  on  hearing  both  fides,  made 
a  firft  and  fecond  report,  to  which  appellant  took  exccp- 
tionS)  which  were  argued  and  rt-argued,  and  fent  bacit 
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i  ^  —» to  the  mtfter,  who  made  a  third  report  \  and  dated 
1706.     refpondents  feveral  debts,  iaterefts,  and  cofts,  ia  the 

'whole  to  amount  to  2403/*  3/.  ^d.  which  he  ap* 
pointed  appellant  to  pay:  And  that  this  report  was 
made  abfolate  \  and  that  pending  this  accompt,  ap* 
pellant  exhibited  a  crofs-bill  ^  to  which  refpondents 
pleaded  the  former  decree  inroUed  for  the  fame  mat- 
ter, and  that  plea  was  allowed,  and  the  bill  dif- 
Inifled}  and  that  appellant' utterly  refiifing  to  pay  the 
fums  reported,  refpondents  were  obliged  to  begin 
again  upon  the  other  part  of  the  decree,  and  accord- 
ingly proceeded  before  the  matter  to  fee  what  was 
/due  to  appellant,  and  exhibited  interrogatories  to  exa- 
mine appellant  as  to  the  profits  received  \  to  which  he 
put  in  ieveral  infufEcient  examinations,  and  was  taken 
into  cuftody  of  a  melFenger,  and  continued  in  cuftody 
feveral  months  before  he  perfected  his  examinations: 
And  after  ma*ny  other  delays,  the  mafter  reported  what 
was  due  to  the  appellant  for  principal,  intereft,  and 
cofts  \  and  to  this  report  alfo  appellant  took  divers  €xr 
ceptions,  and  among  others,  that  the  mafter  had  not 
allowed  him  two  feveral  fums  paid  Hampfon^  which  were 
never  mentioned  in  all  the  proceedings  before,  v<z.  150/. 
paid  6th  February ^  1699,  and  250/.  p^id  29th  OBoher^ 
1700;  and  that  thefe  exceptions  were  argued  before 
the  Lord  Keeper ;  and  it  plainly  appearing  by  feveral 
witnefle's,  that  the  appellant  had  notice  of  folding's 
iudgment  before  the  pretended  payment  of  250/.  that 
fum  was  difallowed,  but  as  to  the  150/.  his  Lordfliip 
directed  an  iffue  at  law,  to  try  whether  appellant 
had  notice  of  Fielding^  judgment  before  6th  February, 
1699  •,  and  ordered  Fielding^  in  the  mean  time,  to  pay 
this  150/.  and  iatereAi  together  with  the  other  fums, 
then  fettled,  upon  arguing  the  exceptions  amounting  to 

'3805/.  IJ-.  7</.  to  appellant,  and  appellant  theVeupon 
to  bring  all  the  deeds  and  writings  before  the  mailer, 
and  to  re-convey  the  premilTes  to  refpondents :  And  that 
Fielding,  at  the  time  appointed,  made  a  tender  of  the 
3805/.  IS.  'jd*  which  was  refufed,  and  afterwards 
brought  on  a  trial  as  to  the  150/.  before  Lord  Chief 
Juftice  Trevorf  and  a  verdift  was  found  againft  ap- 
pellant: And  that  refpondent  then  profecuted  appel- 
lant to  bring  the  deeds  before  the  mafter,  in  order  to 
prepare  a  conveyance^  and  an  order  being  granted 
for  jthe  meiTenger  to  take'  appellant  into  cuflody  for 
»  contempt. 
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conlempt,  appellant  had  brought  the  prefent  appeal,  /■■■  "  ■■■  % 
"which  refpondent  infifted  ought  to  be  difimfled,  and     i?^- 
the  decree  affirmed,  becaufe  the  appcUant^s  oath,  in  hit ' '.     • 
plea,  that  he  was  a  purchafer  of  the  equity  of  redemp-  ^"™'  "*^* 
tion  on  the  4th  December ,  1700,  without  notice,   had  T^T!j.y|i 
been  falfified  by  two  vcrdiftt  at  law.  J-  J    7  • 

Die  Mortis,  ai®  Januarii^  1706.  After  hearing 
coundlupon  this  appeal,  it  was  adjudged  by  the 
LrOrds  that  the  fame  fliould  be  difmifled;  and  the  decree 
complained  of  afiirmed.  Lords  Journ^  voL  XTiii*  p.  199. 
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1706.  ' 

V  III*  »i  ■■■>■/ 

Hyacinth  PiUey,  Gent*     -        -         Appellant. 

Ifugb  Madden^  and   Katbirim  bis }  r»  r      j    . 

Wife.         •  .  -  J  Rerpondents. 

Ctfc  71.  np  HE  appellant  made  this  cafe:  That  Petir  Pilky^ 

X      his  father,  a  papift,  was,  in  1^53,  difpoflcifed  of 
his  paternal  cflatc,  and^  in  1656,  was  by  the  then  coni- 
miflioners  for  adjudication  of  claims  and  qualifications 
of  the  frifh,  adjudged  to  be  comprifed  within  the  eighth 
qualification  of  the  a6t  made  by  the  then  powers  for 
fettling  of  Ireland^  and  decreed  to  lands  in  Connaught 
or  Clare^  anxounting  in  quantity  or  number   of  acres 
to  two  thirds  of  his  ancient  eflatp ;  but  had  no  benefit 
thereof  till  1675;  and,  that  in  J653,  a  treaty  was  fct 
on  foot  between  faid  Peter  Pilley  and  John  OJbaldeflon^ 
grandfather  of  refpondent   Katherine,  for   a   marriage 
between  Peter  and  Mary ;  only  daughter  and  heir  of 
yohn,  and  articles   dated  ,  i8th  September^  ^^73>  were 
entered  into,  whereby   OJbaldeJton  agreed  to  fettle  the 
lands  of  Tully^  Carroward^    Carrowkee/e,   Coggalmore, 
Coggalbeg^   Lijfenerin   and   Derringwon,   (which    were 
concealed    forfeited    lands)    and   Annaghdarry,  Bune- 
wogane  and   Carrowtornanc  (which    were  the    eftate 
and  inheritance    of  other   perfbns)  in   the  County  of 
Rofcommon  in  Ireland^  on  the   faid   Peter  and   Mary^ 
and  the  heirs  of  their  bodies,  after  the  death  of  Martha 
Nelfon^  OJhatdeJlon*%  iifter-in-law,  who,  he  faid,  had  a 
jointure  in  them  for  her  life  :  And  800/.  was  to  be  fe- 
cured  out  of  the  lands  to  the  ifTue  fpmale,  in  failure 
of  iflue  male;  and  the  remainder  to  be  limited  to  Of- 
haldejion  and  his  heirs;   and  this  eftate  fo  to- be  fettled, 
was  the  only  marriage-fortune  of  Mary^  and  thereby 
Peter  Pilley y  on  his  part,  coFenanted,  when  reftored  to 
his  ancient  eftate,  thereout  to  affure  lands  of  the  yearly 
value  of  50/.  to  the  ufc  of  Maryy  for  life,  for  a  join- 
ture, and  in  lieu  of  her  dower,  when  fo  reftored,  and 
to  intail  that  eftate  to  the  ifTue  male  of  that  marriage ; 
with  a  like  agreement  to  fecure  8oo/.  out  of  fuch  eftate 
to  the  ifTue  female,  in  failure  of  ifTue  male ;  and  the  re- 
mainder in  fee  to*  be  limited  to  his  own  right  heirs ;  and 
that  Peter  Pilley^  in  confidence  of  thefe  articles,  married 
Mary,  and  pcrfcfted  a  bond  of  406/.  penalty,  bearing 
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date  the  aad  of  September^  ^^13$  ^'^^^  *  condition  to  /■""  ^  ■' 
lay  out  20o/.  as  a  further  provi(ibQ»  for  the  iflTue  of  that      1706. 
marriage;  and  that  after  the  marriage,  in  the  life-time  of  ' 
JUartSa  Ntlfon  and   John   OJhaldefton^  the   late   King 
Charln  the  fecond,  appointed  commiflioners  for  hearing 
and  confirming  the  title  of  tranfplanted  perlbns,  and  to  re- 
prize deficient  tranfplanters^  and  confirm  thofe  that  had 
righti  and  to  difpofe  of  the  eftates  of  thofe  that  had  no 
right/according  to  the  afls  of  fettlement  and  explanation, 
which  commiflioners  were  to  make  a  common  ftock  for 
reprisals  out  of  all  forfeited  and  undifpoied  lands   in 
Cmnaught  and  Clare \  and  that  Peter  Pilley^  in  i6^6^ 
exhibited  his  claim  before  the  commiflioners^  a^  a  de- 
ficient tranfplanted  perfon,  who  had  had  a  decree  before 
the  commiflioners  at  Athlone^  in  1656,  but  to  whom 
no  lands  had  been  fet  out  for  his  final  fettlement ;  and 
on  this  claim  the  commiflioners  gave  jtidgment  for  him 
to  be  repriied  out  of  the  common  flock  of  reprizals^ 
and  that  Peter  Pilley^  viewing  the  common  ftock  of  re- 
prizats,  found  all  the  lands  which  O/baldeJion  had  fb 
agreed  to  ftttle,  except  Annaghdarrj^  comprifed  in  that 
ftock ;  and  that  this  was  the  firft  notice  he  had  of  any 
defeft  in  ()flfaldejitm\  tide :  and  that  on  a  full  hearing 
before  the  commiflioners,  it  plainly  appeared,  that  thefc 
lands  had  been  the  eftate  of  Charlei  0*Conmr  Roe^  and 
of  other  forfeiting  perfons,  on  the  23d  of  OBober,  i^4ii 
and  long  before,  and  that   Charles  O^Connor   Roe  had 
made  a  leafe  for  3 1    years  of  7«//y,  Carroward,  Cog^ 
gabnore^  Coggalbeg,  and  Llffeneritiy  to  Edward  JDeane^ 
in  1629,  and  levied  a  fine  Sur  Concejftt  thereof  to  him 
for  faid  term ;  and  by  Straffbrd^s  furvey,  and  the  grand 
office  found  in  the  late  Earl  of  Strafford*^  government 
(which  were  allowed  to  be  indifputable  evidence  of  the 
propriety  of  lands  in  Confiaught)  thofe  lands  were  proved 
^  to  be  the  propriety  of  forfeiting  pcrfons  5  and  that  Gef- 
fery  OJbaldeJion  had  no  title  but  in  right  of  his  wife,  the 
widow  of  faid  Edward  Deaney  and  devifce  of  the  re- 
mainder of  the  term  of  31    years,  under  the  will   of 
Edward  Deanej  and  that  after  her  death  Geffery  mar* 
tied  Martha^  and  was  by  virtue  of  that  leale,  poflefled 
in  1641  :    And  that  Geffery  died  in  1644,  and  Martha 
married  Col.  Nelfon^    an  officer  in  the  Engiyh  army, 
and  he  enjoyed  till,  1660,  claiming  merely  ander  that 
Itafe,  againft  a  tranfplanted  perfon  to  whom  the  lands 
had  beefi  fet  out  by  the  commiflioners  in  1656;  and  that 
the  commiflJoncrs,  after  the  ftrongeft  oppofrtion  and  de- 
fence^ 
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^  ■  V  fcDce,  adjudged  thofe  lands  into  the  common  ftock  of 
1706.  reprizals,  as  forfeited  and  undUpofed  lands,  and  vefted 
'^  i  "*'  in  his  majefty  by  the  afts  of  fettienient  and  explanation, 
for  reprizing  deficient  tranfplanted  perfons  5  and  ihatthc 
commjfTioners,  by  certificate  under  their  hands  and  feals, 
•in  1676,  adjudged  faid  lands  into  the  common  ftock  of 
reprizals,  and  granted  them  to  faid  Peter  Pilley  and 
his  heirs,  in  reprize  for  tne  two  thirds  in  quantity, 
and  number  of  acres,  to  which  he  was  entituled  in  Can- 
naught  and  Clare,  and  in  fatisfaflion  of  his  deficiency, 
with  a  faving  for  Martha'' s  right  during  her  life;  and 
thereupon  Peter  Pilley  paffed  patent  pn  the  certificate 
as  a  reprize  for  his  own  eftate  purfuant  thereto,  accord- 
ing to  the  a6l  of.  explanation  :  And  that  this  patent  was 
by  the  a6t  exprefly  made  good  againft  all  titles  not  therein 
faved:  And  that  Mary,  the  wife  of  Peter ^  died,  leaving 
iflue  the  rcfpondcnt  Katherlne  (and  Mary^  who  died 
young)  and  Peter,  afterwards  married  TJrfula  Lally,  and 
had  ifllie  by  her  appellant,  his  only  fon,  and  died  in  1691, 
after  which  Katherine  married  the  refpondent  Hugh, 
and  had  100/.  from  JJrfula  for  her  portion  :  And  that 
Martha  Nelfon  married  Sir  Mathew  Lfeane^  and  died 
in  1702,  and  then  appellant  entered  as  fon  and  heir  to 
Peter  Pilley ;  and  thereupon  refpondents  preferred  their 
bill  againU^  him  in  the  Court  of  Exchequer  in  Ire- 
landi  to  have  the  faid  lands  decreed  to  the  refpon- 
dent Katherine,  upon  the  foundation  of  the  faid  articles, 
pretending  that  the  faid  Peter  Pilley,  paffed  the  patent  in 
truft  for  her.  And  that  appellant  anfwered  and  iet  fonh 
his  title  as  above,  and  denied  any  truft  for  refpondent  Ka* 
iherine ;  and  ftiewed  that  John  OJbaldefton  had  deluded 
Peter  Pilley  into  the  faid  articles  to  marry  fcis  daughter, 
and  infifted  that  by  the  faid  a£l  of  parliament  the  lands 
were  given,  to  Peter  Pilley  and  his  heirs,  to  the  ufe  of 
him  and  his  heirs  y  and  that  all  eftates  not  faved  by  the 
faid  certificate  and  patent  were  barred;  and  that  the 
faid  lands  having  been  adjudged,  feized  and  fequeftered 
by  the  commiffioners,  no  evidence  could  now  be  taken 
contrary  to  the  faid  afts ;  and  that  the  caufe  was  heard 
i^thjuly,  1704,  and  the  Court  direfted  an  Iffue,  to 
try  whether  Peter  Pilley  did  at  any  time,  and  when, 
declare  that  the  patent  mould  be  in  truft  for  his -daugh- 
ter, by  OJbaldefton,  or  to  ftrcngthen  her  title;  but 
that  refpondent  not  prevailing  to  obtain  a  vcrdift  on 
that  iffuc,  petitioned  for  a  re-hearing,  and  the  caufe  was 
accordingly  re-heard,  and  mentioned  to  be  before  the 
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Chancellor  of  the  Exchequer,  Lord  Chief  Baron^  Mr. 
Baron    £ccblin,  and   Mr.   Baron  Jthnfortf  (though  the 
Chaacellor  was  not  prefent,  but  in  JEngland  Mih^t  term) 
and  after  the  caufe  was  re-heard,  and  the  proofs  rcad^ 
the  C.ourt  adjourned  the  confideratlon  to  the  following 
term,  and  then  upon  debating  the  matter  the  Court  wat 
divided,  the  Lord  CA/^/"  jB^ro^,  and  Mr.  Baron  John^ 
Jon,  were  of  opinion  for  the  appellant,  that  theje  was  no 
truft  i  but  the  Chancellor  of  the  Exchequer,  who  was 
not     prefent  at   the  re- hearing,   and  Mr.   Baron  Ec- 
chlin^     vrere    of  opinion,  that  there  was  an  implied 
truft  ;     and  the  Court   being  thus  divided,  the  Lord 
Chief   Baron  died,   and    reipondents    thereupon  mov* 
ed   for   the  judgment  of  the  Court ;  and  though  Mf. 
Baron  Johnfon  (taking  notice  that  the  Court  upon   the 
re-hearing  were  divided  in  opinion)  defired  no  decree 
might  be  pronounced  till  the  Court  were  full ;  yet  the 
Chancellor,  and  Baron  Ecchlin^  proceeded  to  make  a  de- 
cree, that  appellant  fhould  convey  to  rcfpondenc  Kathe^-^ 
rine  and  her  heirs,  and  appellant  to  be  allowed  fDr  the 
deHdcncies  placed  by  his  father  on  the  faid  lands,  and 
the  charge  of  pafling  certificate  and  patent,   over  and 
above  the  200A  he  was  to  lay  out  by  his  bond,  and  to 
.account  for  the  profits  fince  the  death  of  Lady  Deane ; 
which  decree  appellant  infifted  ought  to  be  rcvcrfed,  he- 
caufe  yoin  O/baideJlon,  at  the  time  of  entring  into  the 
articles^  had  not  any  eftatc  or  poflefBon  in  the  premifes, 
and  had  no  portion  to  give  his  daughter,  but  deluded 
appellant's  father  with  a  pretended  title,  which  was  a 
fraud  in  him;  and  that  the  articles  founded  in  fraud, 
could  not  be  obligatory  on  Peter  Pitleyy  either  to  pur- 
chafe  the  real  title,  or  compel  him  to  pay  the  200/.  for 
the  benefit  of  the  iflue  of  that  marriage,  for  that  it  was 
only  a  covenant  for  a  covenant  not  -  performed,  and  no 
truft  by  implication  of  law  can  arife  upon  fraud  :  And 
further,  becaufe  the  faid  afts  of  parliament  had  made  the 
judgment    of    the   commiflioners  final,  and  that   their 
judgment  being  grounded  on  records  to  reprize  appel* 
lant's  father  for  lands  to  which  he  was  intitled  in  his 
own  right,  there  was  no  colour  why  the  letters  patents 
granted  to  him  on  juft  caufcs,  and  on  good  and  valu- 
able  confiderations,  arifiuG^  only  on  his  part,  (hould  be 
conftrued  in   truft  for  thofe  who  had  no  title  at  all,  and 
who  could  never  have  had  a  pretence  to  have  any  aflur- 
ancc  made  purfuant  to  the  articles :  Arid  further,  becaufe 
it  was  agreed  on  all  hands  that  Peter  Piiley  never  ha  J 
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t  -n.  ^  I  ■  ^  aay  poiTeilion  of  the  lands  ia  queftion  uAd^r  the  title 
i7o6,    of  the  articles,  nor  were  thefa  articles  arty  motive  to  his 

^  >  '■'  obtaining  the  letters  patents :  And  though  fome  wit- 
nelTes  of  doubtful  reputation^  had  depofed  fometfatng 
relating  to  a  declaration,  that  the  letters  patentJ  were  ob- 
tained in  trail,  and  upon  account  of  the  marriage  arti- 
cles, w^ich  occafioned  (he  fending  that  point  to  a  trial 
at  law,  yet  refpondents  were  not  able  to  make  out  any 
fuch  truft,  and  that  it  muft  be  taken  thit  they  ^vaved 
the  pretence  of  an  exprefs  trull ;  yet  the  Court  had 
thooghtfittogive  judgment  upon  a  fuppofed  truft  arif- 
ing  by  implication  of  law:  And  further,  becaufe  Peter 
PilUy  parted  with  his  own  deficienties  and  tranlplanta- 
ble  right,  and  if  he  had  not  fo  done,  would .  have  been 
iutitled  to  other  iatisfadion  for  them,  the  benefit 
whereof  would  have  come  to  appellant  by  defcent, 
which  was  irrecoverably  loH  to  appellant ;  yet  the  de- 
cree, as  given,  had  no  regard  to  thofe,  lior  gave  ap- 
pellant any  confideration  with  refpedl  thereto :  And 
finally,  becaufe  in  the  faid  decree  fio  conftderation  was 
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The  refpondpnt  on  the  other  hand  (hewed,  that 
Jeoffry  OJbaldefion  was  feized  and  poflcflcd  of  the  lands 
of  Tally  Carretuard,  Liffenerin^  Qoggallmore^  Ceggall' 
haggi  CarokeeUi  and  Derrinegonne^  long  before  and  after 
the  23d  day  of  O^ober,  1641;  and  in  confideratioa 
of  a  marriage  to  be  had  between  him  and  Martha  Boyle, 
daughter  to  the  then  archbi(hop  of  Tuam,  and  of  a 
confidefable  portion,  fettled  thofe  lands,  among  others, 
to  the  ufe  of  himfelf  for  life,  remaiflder  to  Martha  for 
life  for  her  jointure^  remainder  to  the  heirs  of  their  two 
"bodies,  remainder  to  his  own  right  heirs,  and  died  in 
England,  in  1^44,  without  iflue ;  and  the  lands  remained 
to  Martha  for  life,  and  the  reverfion  in  fee  defcended 
to  John  OJhaldeJlon,  brother  and  heir  of  Jeoffry ;  and 
Martha  fome  time  a&cr  married  Colonet  Neljbn,  of 
the  ulurper's  army,  who  in  her  right  enjoyed  the  faid 
lands  till  his  death ;  after  which  Martha  married  Sir  Mat- 
thew Dearie^  who  alfo  in  her  right  enjoyed  the  faid  lands 
until  ftie  died,  in  November,  1702,  and  that  Jeoffry  Of" 
baldejlon,  Colonel  Nelfon,  and  Martha,  having  been 
proteftants,  and  not  concerned  in  the  rebellion  of  1641, 
thefe  lands  were  never  feized  or  fequeftred  by  the  ufurped 
powers;  and  that  after  the . rcfloration,  in  1653,  com- 
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mHBd&ers  bmag  appoioted,  pur&aat  to  the  Ir^b  aft  of  / 
iettiementy  to  hear  the  claims  of  inoocdAts,  faid  ^ohn     1706. 
Q/baldifton  claiined,  as  an  inDOcent,  feveral  lands  he  was  ' 
incitled  to,  which,  had  )>ecn  feiied  and  iequeftered^  and 
^viras  decreed  innocent  \  but  did  not  claim  this  remainder, 
the  fame  not  having  beenieized  or  iequeftered;  becaufe 
if  he  fhouldi  it  would  make  them  liable  to  quit-rent; 
and  that  upon  bearing  the  claim  before  the  commiflioners, 
the  marriage-fettlement  of  Jeoffry  was  proved,  and  Jeof" 
Jry  decreed  an  innocent  proteftant,  and  Join  an  inno* 
cent  papift ;  and  that  John  had  an  only  daughter^  Mary^ 
and  entered  into  the  articles  of  1673,  fpr  her  marriage 
wth  Peter  Pilley^  and  covenanted  to  fettle  the  faid  re- 
mainder on   Peter  and    Mary^    and    the     heirs-male 
of  their   bodies^  remainder  to  the  heirs  female,  until 
filth  heirs  female  (hould  be  paid  8oo/.  and  after  fnch 
payment^  to  the  right  heirs  of  John  \  and  that  the  faid 
Peter  perfected  a  bond  of  looo/.  to  John  for  performing 
the  articles :   And  fhat  Peter  alfo,  together  with  two 
other  refponfible  perfons,  did  before  the  marriage  perfeA 
a  penal  bond  of  400/.  conditioned  to  lay  out  200/.  in  a 
purchafe  or  mortgage  to  the  ufc  of  the  iffiie  of  the  mar- 
riage,  and  that  foon  after  the  marriage  John  died  with- 
out any  other  iflue,  whereby  the  remainder  came  to 
Mary  as  hit  fole  daughter  and  heir;  and  that  Peter ^  ia 
her  right,  poflTefl^d  himfelf  of  John*%  perfonal  property, 
t^'H  confiderAble  valne;  and  that  Mary  foon  after  died, 
leaving  iflbe  by  Peter  two  daughters,  refpondent  Ka^ 
iberine  and  Mary^  who  died  young,   fo  that  the  re- 
mainder of  faid  lands  came  enth^ly  to  refpondent  Kathe'» 
rine,  3LS  grand-daughter  and  right  heir  of  Johni  and 
that,  in  1676,  whilft  Katherine  and  Mary  were  minors, 
and  under'  the  fole  care  of  Peter  Pil/ey,  their  father, 
commiiEoners  were  appointed  purfaant  to  the  fatd  aft 
of  fetdemeAt,  for  hearing  and  determining  the  claims 
of  perfons  tranfplantcd  into  C^««flfi/gi/  and  Ciare\  and 
that  Peter  Pitley  being  dclirous  to  ftrengthen  the  title  to 
faid  lands  by  the  fanftion  of  certificates-  and  letters-pa- 
tents  under  faid  aft,  and  having  fome^deficiencies  of  tran& 
planted  interefts,  did,  the  better  to  fecure  the  faid  title, 
defire  liberty  from  commiffioners  to  place  the  fame  on 
the-faid  lands,  as  upon  lands  by  himfelf  brought  intQ 
the  ftock ;  which  was  readily  granted  to  him,  and  many 
others  who  defired  the  like,  becaufe  fuch  proceedings 
cafed  the  ftock  of  reprifals,  which  was  fo  fhort,  that 
that  fuch  deficiencies  were  of  little  value  :   But  Martha^ 
then  widow  of  Colonel  Jfielfon^  being  in  aftual  poflel- 
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^  fioo  of  the  lands  as  her  jointure,  threatened  to  oppofe 
Peter  Pilley%  (o  paffing  the  lands;  and  Peter  thereupon 
'aflbred   her,  that  what  he  did   was  only  intendod   to 
ftrengthcn  his  daughter's  title,  and  that  he  would  give 
Martha  a  faviog  in  the  patent  for  her  jointure :  Upon 
which  (he  gave  him  no  oppoiitton,  but  lent  him  feveral 
deeds  and  writings  relating  to  the  title  of  the  lands ; 
and  the  faid  Peter  ordered  Hugh  Kelly,  his  attorney, 
to  proceed  in  pafiing  the  certificate  and  patent ;  which 
Kelly  refuied,  and  declared  he  would  oppofe  him,  un-- 
lefs  Peter  (hould  give  him  a  declaration  under  hand  and 
fea(,  that  the  patent  (hould  he  in  truft  for  his  daughters 
Katherine  and  Mary^  who,  by  their  mpther,  were  Keliy*% 
near  relations )  and  accordiqgly  the  faid  Peter  Pilley, 
gave  Kelly  a  declaration  of  truft  in  writing  to  chat  ef- 
fedV,  as  appeared  by  proof  in  the  caufe ;  but  Kelly  being 
killed  in  the  late  rebellion  in  Ireland^  the  writing  was 
loft;  and  Peter  Pilley  feveral  times,  before  and  after  paf- 
fing the  patent,  declared  it  to  be  in  truft  for  his  faid 
daughters,  in  the  prefence  of  feveral  perfbns  examined 
in  the  caufe ;  and  that  in  fome  ftiort  time  after  paffing 
the  patent,  the  farmers  of  quit-rent  in  Ireland^  diftrain- 
ed  the  lands  in  pofleflion  of  Martha ;  who  thereqpoa 
complained  to  Peter  Pilley^  that  he  had  brought  that 
charge  and  trouble  upon  her,  and  requiring  him^  to  fave 
her  jointure  from  quit-rent :  Whereupon  the  faid  Peter 
preferred  a  petition  to  the  commiificfners  of  the  revenue 
in  Ireland^  fetting  forth  that  the  faid  lands  were  not 
liable  to  quit-rcnt,  as  never  having  been  forfeited,  nor 
fcized  or  fequeftered,  for  that  the  fame  were  proteftant 
intereft,  being  the  eftate  of  Jeoffry  OJhaldeJlon^  before 
and  after  the  23d  of  QBober^  1641,  and  after  his  death 
the  jointure  of  Martha^  his  wife,  who  was  al(b  a  pro- 
teftant, as  appeared  by  the  copy  of  thp  petition,  all  in 
Peter  Pillefs  hand-writing,  and  proved  and  read  on  the 
fir  ft  hearing  of  the  caufe;  and  that  Peter  foon  after  mar- 
ried Urfula  Lallyy  without  any  other  portion  than  a  third 
part  of  200/.  by  .whom  he  had  iffue  the  appellant,  and 
died  in  i6jo,  or    169 1,  poflefled  of  a  perfonai  eftate, 
worth  1200/.  and  feized  of  ^  real  eftate  worth   100/. 
fer  annumi  all  which  came  to  appellant ;  and  that  in 
1693,  refpondent   Hngb,  hy   confent  o(  Urfula,  mar- 
ried Katherine^  and  iinmed lately  upon.  Martha^s  death, 
to  1702,  got  peaceable  poflciSon  of  the  lands,  in  right 
of  reijpoDdcnt  Katheritie^  but  appellant  tampering  with 
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the  tenant,  prevailed  with  fome  not  to  pay  their  rents, ;  ■"' "  ' '  ^ . 
ib  that  refpoadents  were  forced  to  conmence  a  fuit  io     1706. 
the    Exchequer  in  Ireland ^  againft   appellant*  to  quiet 
refpoadents  in  their  poflef&on,  and  to  compel  appellant 
to  execute  the  thift,  in  regard  the  faid  Peter  Pillejii  at 
the  tixne  of  paffing  the  patent,  wa$  father  and  guardian 
to  the  faid  minors,  and  had  got  from  the  faid  Martha 
the  deeds  relating  to  the  title  of  the  lands,  upon  truft 
to  fecure  the  title  for  them,  and  had  no  pretence  there- 
unto, but  by  the  articles  of  inter-marrirgo  under  the 
title   of  John   0/ba'deJlon\  and  that  the  200/.  he  was  fo 
bound    to  lay  out  in  a  purchafe  or  mortgage  for  the 
benefit   of   his  daughters,  was  much  more  than    the 
charge* of  palling  the  certificate   and  patent;  and  that 
upon  the  hearing,  the  late  Lord  Chief  Baron  Donnelane 
was  of  opinion,  for  the  clearer  decifion  of  the  matter, 
that  it  ought  to  be  tried  by  a  jury,  whether  the  faid  Peter 
Piiley  did  make  any  exprefs  declaration  of  a  truft  \  and 
an  iflue  was  accordingly  direfted  to  be  tried  by  a  jury  of 
the  county  of  Galway  at  the  Exchequer  bar ;  and   that 
at  the  firft  hearing,  as  well  as  at  the  faid  trial  at  bar, 
the  faiji   petition  of  Peter  PUley  (fctting  forth  that  the 
lands  were  the  eftatc  of  Jfoffry  OJhaldeJlon^  a  proteftant, 
never  feized  or  fequeftered)  was  read,  .and  given  in   evi- 
dence ;  but  that  by  the  obftinacy  of  one  man,  the  jury 
did  not  give  any  vcrdift,  wherefore  the  Court  ordered 
a  juror  to  be  withdrawn  :  After  which  refpondcnts  pe- 
titioned   for    a  re-hearing,  which   was  granted;  and 
the  caufe  being  folemoly  argued  by  fevcral  council  of 
each  lide  in  £j^/r  term,  1705,  and  refpondents  coun- 
cil anfifting  upon  the  refulting  truft  arifing  from  the  na- 
ture and   circumftances  of  the  cafe,  as  well  as  on  th(i 
pofitivc  proofs  of  an  exprefs  truft,  the  caufe  was  kept 
under  advifcment  of  the  Court  from  that  time  till  Hil- 
lary term  following,  at  which  time  there  was  a  decree  pro- 
nounced for  the  refpondents  \  and  that  appellant  then 
petitioned  for  a  re-hearing  to  be  had  on  the  id  day 
of  Michaelmas  term  laft  ;  and  the  refpondents,  by  their 
council,  prefled  on  the  faid   re-hearing,  and  expcdled 
that  the  appellant  would  have  proceeded  therein ;  and 
the  rather,  becaufe  Lord  Chief  Baron  Freeman^  who 
never  heard  the  caufe,  then  fat  on  the  bench ;   but 
the  appellant  withdrew  his  petition  for   a  re-hearing» 
and    brought  this  appeal   to  the  lords  in    England^ 
in  hopes  to  tire  out  the  refpondents  with  expcncc  and 

charges^ 
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«'"'■''    ■ » charges,  which  already  exceeded    the    value    of  the 

'7^'     lands  V  whercifore  refpoadeats  inftfted  the  appeal  ought 

'   '   -  "  -^  to  be  difmifled,  and  the  decree  affirmed. 
George  ' 

Rich:ird  ^^^  Mercurii,   5**   Mattii,    1706.       -^fter    bearing 

Hore.  council  upon  this  appeal,  it  was  adjudgbd  by  the 
Lords,  that  the  appeal  be  difmifled,  and  the  decree  coto* 
p]ained  of  affirmed;  with  this  alteration  only,  that  ap- 
pellant be  allowed  for  the  deficiencies,  and  the  charge  of 
paffing  certificate  and  patent,  what  it  (hould  appear  he 
laid  out  above  looA  part  of  the  200/.  he  was  to  lay  out 
by  his  bond;  the  other  too/,  being  paid  at  refpotident 
Katherin$*i  marriage,  by  appellant's  mother,  as  her  por- 
tion, and  agreed  to  be  allowed  as  aforefaid.  Lords 
Jaurn,  voL  xviii  p.  269, 


Many 
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JMbrjf  Perry,  Widow,  and    "JobiCi  •    -.  '7°7- 

Perry,    fnrviving  Executors  off  .  •^.„  „, 
Idapfain    5.,yi  iVrry.    de-  [A^ppellants. 
ceafcd,  and  others,  -         J 

jyu^b  Mervin,  and  £iw4/  i?.//^  j  R^fpo„d^„j,. 

Vl  •  -  J 

THE  appellants  made  this  cafe :  Thar  Benjat^m  Cafe  72. 
Perry  had  fervcd  as  an  officer  In  the  Englifh  array 
ID  Ireland,  aad  in  1649,  after  the  rebellion,  had  the 
lands  of  NauU^  Fhiningt$wny  Borringtown^  Moreftdes^ 
K^fidroefionony  Dar^Jlcmn^  Cloughauy  and  Glougherf-^ 
town^\ntht.CoQuty  oi  Meaihi  containing  839  acres, 
aliened  to  bim  in  fatisfa&ipn  of  1695/.  ^^^^  3^*  ^"^  ^^ 
I}im  for  his  iervice  in  that  Kingdom,  and  continvied  in 
podeffioa  of  all  tiiefe  premtfes  till  Jprii^  i<^6$,  when 
he  agreed  to  fell  to  Sir  Aui/ey  Mervin^  then  Prime  Ser- 
jeant ^  lav.  Sir  Jlud/ey  .to  pay  him  fix  years  pur- 
duife  for  the  premties,  and  be  at  all  charges  in  pro- 
iecuting  li£s  claim  before  the  commiffioners  under  the 
stSt  of  rettlGment  and  eKplanatioD,  or  in  getting  reprifals 
for  any  part,  to  be  decreed  to  others  ;  for  which  pur- 
pole  P^rry  made  Sir  AtidUy  his  attorney  and  agent, 
and,  .'by  deeds  of  leaie  and  releafe,  conveyed  to  Sir 
Audfiy,  and'  his  heirs,  for  i26ol^  therein  faid  to 
have  been  paid,  though  in  reality  200/.  only  was 
paid ;  for  which  200/,  Sir  AudUy  was  ^o  have  the 
manficRi-hoQfe  and  demefiie  of  the  NauU\  and  for 
i^curing  ,the  remainder  of  the  purchafe  money,  Sir 
Audley^  by  leafe,  dated  the  fame  d^y,  demifed^all.  the 
premiies,  except  the  manfion-houfe  and  demefnes,  to 
Perry  for  1000  years,  under  a  provifo  to  be  void 
whenfoever  Sir  Audley  or  his  heirs  fliouldpay  ffx  ^ears 
porchaieibr  the  lands :  And  that  fome  years  after  Sir 
jivHi^  paid  Ptrry  400/.  more,  for  which  Ptrry  cop- 
veycdto  Shryia^/g^  lands  ^o  that  value,  at  the  rate  of 
fix  years  purchafe ;  and,  by  agreement,  kept  in  his 
pofleflion  100  acres  in  thciVji//^,  a  third  part  of  Bor- 
riw^/^«ii»,.<the  lands  of  Flem'mgtown,  Morefides,  Keti" 
droe/lowrty  DardiJio^Uy  jCkughan,  and  Clough&ijionjurtf, 
in  lleu-of  4:he  remaining  part  of  the  purchafe-money :  " 
Attd  ihat  Sir  .4»df^y,  m  February ^  1^65,  exhibited  his 
claim  befope  the  commiffioners,  fettipg  forth  that  the 
{^remif^s  were  allotted  to  BenJMmin  in  fatisfa<5i:ion  of  a 

debenture 
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<■  '  •  "s  debenture  of  1685/.  !/•  3^.  and  that  the  lands  ftmooat- 
1 707-     ed  only  to  839  acres,  "which  was  much  lefs  than  the  two 

'  thirds  which  Benjamin  was  to  have  by  the  explanatory 

aA  I  and  in  regard  the  faid  Benjamin  was  in  England, 
he  prayed,  if  any  overplus  were  found  in  his  poiTei&on, 
that  he  might  have  the  preference  of  placing  defiden* 
ces  thereon ;  and  that  this  claim  was  heard  in  May, 
1666,  and  upon  proof  of  Arr/s  title  to  the  premifes, 
the  lame  were  decreed  to  Sir  jiudfey,  without  any  faving 
of  the  fa'd  Jeafe  or  term  of  1000  years :  And  that  Sir 
uludley  Mervii,  by  another  deed,  in  November,  1666, 
confirmed  and  ratified  the  term  of  1000  years,  and 
covenanted  that  he  would,  within  18  months,  pa& 
letters  patents  of  the  premifes,  and  that  he  and  Dame 
Martha  his  wife  would  make  further  afliiranccs  for 
the  refidue  of  the  term,  and  for  Benjamin  Perrf%  quiet 
enjoyment,  againft  certificates  and  letters  patents^  iucd 
or  to  be  fued  \  and  that  Sir  Audley  in  June,  1668,  ob- 
tained letters  patent  purfuant  to  the  decree,  and,  whilft 
the  faid  Benjamin  Perry  was  in  England,  fraudulently 
prevailed  with  the  tenants  of  Morejidei,  Kendroefiown, 
Dardijlown,  Cloughan,  and  Clougberflown,  to  betray 
the  pofleffion  to  him,  aqd  then  pretended  the  fadd  laft 
mentioQed  lands  had  been  retrenched,  and  th^t  he  had 
placed  defioiencies  on  them  in  his  own  right,  and  that 
he  did  not  get  them  under  Perry  s  title :  And  that  Ben^ 
'  jamin    Perry  returned  into  Ireland  in   167^,  and  ex- 

hibited his  bill  in  Chancery,  to  be  reftored  to  and  quiet- 
ed in  his  poiTe/Tion  \  and  that  before  the  caole  could 
be  brought  to  a  hearing  Sir  Audley  died,  leaving  the 
refpondent  Hugh^  and  others,  his  executors  \  agahift 
whom  the  faid  Benjamin  Perry  revived  the  fiiit,  and  af- 
terwards died,  leaving  appellants  his  executors,  and  de- 
viled the  purchafe-money  fo  due  to  appellant  Mary,  and 
his  childrca  by  her;  and  that  appellant  Mary,  as  exe- 
citrix  and  guardian,  in  1680,  revived  the  fuit  againft 
the.  executors  of  Sir  Audley,  and  refpondent  Ih^^h 
brought  feveral  vexatious  iiiits,  and  at  length,  pardy 
by  treachery,  and  partly  by  open  force,  .turned  -her  out 
of  pofTeilioo  of  that  part  of  the  eftate  to  which  (he  had 
undeoiable  title,  and  which  (he  afterwards  recovered  io 
Forma  Pauperis^  whilft  her  children  were  n^cefittated 
to  cornel  into  England  for  {omt,  relief  and  fiibfiftence 
among  their  relations,  and  other  charitable  people:  And 
that  the  late  war  in  Ireland  c>egiuiiing  foon  after,  nothing 
could  be  further  done  in  that  iuit  till  after  the  ledu^lioa 

Qf 
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of  that  country;  and  thco  refpondent  Mervin  pretend-  /'■"  "      > 
lag  that  he  had  mortgaged  thefe  lands^  (among  many      t?^?* 
others)  to  the  other  refpondent,    appellants  filed  their  ^-"'  ^  ■"  ' 
bill  in  Chancery  of  Ireland  againft  refpondents^   for  'an 
account  of  the  profits,  and  to  be  reftored  to^  and  quiet- 
ed in  the  poilefCon  of  the  lauds  pretended  to  have  been 
retrenched :  And  refpondent  JSW/^'jp,  by  his  anfwer^  iofiA- 
ed  that  he  had  no  notice  of  appellant's  title  to  the   re- 
trenched lands  before  his  mortgage;    and  refpondent 
JHervin  infilled,  that  'bis  father  bad  placed  deficiencies 
of  his  own  on  them^  and  had  pafled  them  in  diflind  let- 
ters patent  ^  and  the  caufe  coming  to  be  heard  in  De- 
cember, 1704,  the  Lord  Chancellor  decreed,  that  ref- 
pondent Mervin  (hould  not  pay,  or  account  for  the  lapds 
mentiooed  to  be  retrenched ;  and,  I2th  December^  1705, 
declared  appellants  ought  not  to  have  any  relief  againft  > 
r.^fpondent  ReiJey  as  to  them  lands  ;   and  therefore  de- 
creed the  bill  to  be  difmificd  without  cofts,  as  to  the 
refpondent  Rei/ey,  in  relation  to  thofe  lands  :  And  from 
tbele.  orders  or  decrees,  fo  far  as  the  fame  relate  to,  or  con* 
cern   the  lands  fuppofed  to  be  retrenched,  this  appeal 
was  brought,  and  appellants  infifted  they  ought  to  be 
reverfed,  becaufe  there  was  no  proof  in  the  caufe  that 
tbe  lands  were  ever  retrenched,  but  the  contrary ;    and 
that  it  was  apparent  by  Sir  Audley  Mervini^s  claim,  that 
no  part  thereof  was  to  be  retrenchcfd,   in  regard  the 
whole  was  Qiort  of  the  two  thirds  which  were  to  be 
enjoyed  withomc.  retrenchment ;  and  no  notice  was  taken       e 
in  Mervip^  decree  or  patent  of  any  retrenchment ;  And 
further,'  becaufe  if  the  iadds  had  been  retrenchable,  yet 
Sir  Aitdity  Mervin  a^ipg  as.  Captain  Perry\  agent  or 
attorney,  6ught  to  have  placed  Captain  Perry  %  deficit 
encies  thereon :  And  finally,  becaufe,  though  Sir  Audley 
bad  had  never  fogood  a  i\t\e^^jsg.  he,  and  all  thofe  deriving 
Duderhim,  were  bound  by  the  leafe  of  1000  years,  and 
the  cbnfirmatioQ  in  November,   1666,  after  the  decree, 
which  though  made  before  Mervin  had  paft  patent  or 
got  the  title  in  law,  yet  were  made  good  and  binding 
by  ail  e^prefs,cla^fe  in  the  ad  of  fettlement :   And  ap* 
pellants  haviaig  thus  good  title  in  both  law^  and  equity, 
refpondent  Jteiley\%  pretence  of  being  a  purchafer  without  32m. 
notice  was  infignificant,  Dodd. 

The  refpondent  Mervin^  on  the  other  hand  dated, 
th«tt  by  the  t^ft  of  fettfemeAC  made  in  1653,  tbe  adven- 

turcri 
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I**- "  ■  ■  X  tiircrs  and  foldiers  were  obliged  to  claim  the  efta^s  al- 
1707.     lotted  to  them  in  order  to  pafs  paleatt  thereof;  aftd  that 
'C;a|i^aia  Bcnjnmin  Perry,     fen.   being   ift  poflfeflion  of 
839  acres,   i.   rood,  and   19  perches  of   land,    in  the 
(]onnty  of  Meath^  in  fatisfa<^ion  of  his  pay,    in  Aprils 
if^6^y    contrafted  v/ith  Sir-  AuAUy   10  fell   him  thofe 
lands,  or  fo  much  of  them  as  he  Ihould  pafs  letters  patent 
of  itnier  Perry  s  titlt,  for  fix  yt\x%  purchaic,   Sir  Audley 
to  pay  moreover  the  year  and  a  half  d  value  to  the  forty- 
nine  officers,  and  be  at  the  charges  6f  claiming  andpaa- 
ing  letters  patent,   &c.  And  that  accordingly,  by  leafe 
andreleafe,  dated  the  20th  and-ajth-^^/W/,  1665^  Perry 
convcyd  \.hii  lands   to  Sir  Audiej   and  his  heirs,  and 
*Str  Atid'ty  deihlfed  all  back  again  (except  the  dcmefiie 
of  Ntiuhy  vtrhfch  were  confidered  as  bought  for -the  200/. 
paid  do\^n)  td  Perry  fof-  1006  years^  at  a  pfcpptef-corn 
rent,    as  his  fecority  for  Sir  AudUy's  paymg  jhe  fi.t 
yf «.rs  purchafe,  wb^n  thepa««t- fhould  be  pafled 5  and 
ThAtSir  Audrey  focHi  aftifr^^id  him  400/.  more,  and 
hi«d  -thereupon   more  ot  the  lands  delivered  to  him, 
which,  with  the  NauUy  amounted  to  about  100/.  a  year: 
And  that  the  aft  of  explanation  was  made  20th  OBohtr^ 
.1665,  -whereby  one  third  part  of  the  foldiers  ^ands  was 
retrenched,  and  taket  from  him,  itt  order  t6  pay  defi- 
cient foldiers  and  adventurers :  AAd  that,  23d  February^ 
1^65 ,  Sit  Audley  Meryin  (as  -affignce  of  Perry)  clahtted 
nil  the  lands,  but  bl^  <kim  wits  rcjefted  as  to  one 
third  part;  and  afterward!,  \1k  May,   1666,  under  Pi^- 
rv*^  title,  he  parted  certificate  of  two  parts  only,   and 
rrt  Mtrrch^  tM8,  pafled'  parent  theteof c    And  that  Sir 
AtfdhfMcrtsJn,  as  any 'other  might  have  done,  a  year  af- 
ter the  retrenched  part  had  been  thrown  otat,  placed  defici- 
encies thferc6n,to  <he  v&lue  accordih^tt>theqttaMcations 
ol  thb  aft,  and  had  a  certilfeate  thf  reof,  and  letters  patent 
pafled' to  hlm>  and  pofleffioft'iccordingly ;  and  at  Petrf^ 
delire  (to  fiive  the  charges  of  a  new  patent)  included  ii5  hii 
pAttnt  a  ptircel  of •' land^"  called  Newi^ttyne^  which  occa- 
lioned  a  deed  to  be  made-betweeh  thcm,'ditfed  2bth  0<57a- 
hrr,  t666y  whereby  Si^  AuWey  dcMclared  his  hame  as  fo 
Ntwfd^nty  to  be  in  frtift  {<yc' Perry  ;  and  in  thJat  deed 
the  t^ntisof  the  fale  of  the^ft«e,  at.  fix  years  |Hrfchafe, 
uerc  recited,  and  tq  defend  the  one  tboufaft*  yttflfs  leafe 
agalnft    Sir   Aud/ey^s  lady's  dower,    and  other  incum- 
brances, was  the  fck  end  df  that  deed  :    And  that  Sir 
Atfdfry  finding,  that  /VrryhiKl  ovet- valued  thkl»ids, 
"  delivered 
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deliYered  to  him  when  he  paid  the  400/.  by  at  lead  5/.  a 
year,  and  that  Ptrry  had  forty  acres  more  in  the  two  thirds 
than  he  ought,  to  the  prejudice  of  the  retrenched  third, 
applied  himfelf  to  Perry  for  redrcfi,  which   jie  often 
promiled,  but  did  not ;  and  fo   things '  continued    till 
1673,  whtn  Siv  AudUy  began  to  difturb  fome  of  Per^ 
ry's  tenants,  and  then^  he  preferred  a  bill  in  Chancery 
againft  Sir  Audley^  charging  the  agreement,  and  that  he 
had  iet  forth  lands  to  the  full  Talu^  of    too/,  a   year, 
and  that  the  retrenched  third  part  ought  to  be  in  truft  for 
him,  and'that  he  had  not  his  full  number  of  acres  fet 
out  to  him  for  his  fervice,  and  therefore  Sir  AudUy  ought 
to  have  placed  deficiencies  of  Perry  %  ■  thereon :    And 
that  Sir  Audley^  in  his  anfwer,  faid  Perry  never  pre- 
tended that  he  was  deficient  in  his  two  thirds  \    and 
though  they  lived  within  a  flone*s  throw  of  each  other, 
yet  Perry i  for  near  fix  years,  never  tiaadc  any  pretence 
to  the  retrenched  third  part,  imtil  Sir  Audley  difturbed 
hw  tenants  :  And  that,  7th  Fehriiafy^  1673,  on  Perry* s 
pe^ion,  the  matters  in  difference  wfcre  by  order  of  the 
Court  of  Chancery  referred  to  Thomas  Tayittr^    and 
SUnry  Ofiorti,  Elqrs.  Oificers  of  the  Courts  «)f  Ckims : 
and,  8tb  Augufl^  ^^7^9  the  arbitrators  awarded  Perry 
to  give  Sir  Audi^  lands  of  4/.  4/.  6d.  a  year,  to  make 
uptbeiooiLa  year,   and  that  Sir  Audley  (hould  pay 
Perry  319/.  9/.  8 A  ind  theft  he  to  deliver  Sir  Audley  2A 
the  reft  of  the  lands  in  poflfciGon  ;  but  that  at  Sir  Aad» 
lefs  deflre  (thinking  the  arbitrators  had  done  hini^  wrong 
in  ordering  htm  but  4/.  /^.  6d.  a  year)  matters  were  re- 
fercd  back  to  be  reviewed  by  the  arbitrators,  and  bc«^ 
fore  any  award  Sir  Audiey  dicdj  and  left  the  eft  ate  to  ret 
pondent  Mervin,  and  then  the  etecutors  or  truftees  of 
Sir  Audley  revived  the  fuit,  and  the  like  referrees  as  be- 
fore: And  that  the  referrees  mtide  no  alteration  in  their 
^former  award,  fave  that  they  mentioned,  that  Perry  had 
no  right  to  the  retrenched  lands :  And  that  the  executors 
or  truftees  thinking  that  Perry y  whitft  in  polTeflion,  was 
in  the  nature  of  a  mortgagee,  5  th  Aprils  1^76,  preferred 
-    a  bill  in  Chancery  againft  Perry^  for  an  account  of  the 
profits,  and  charging  that  the  demefne  lands  were  over- 
.  vahied  :  And  that  Perry  anfwered,  3d  May^  K576,  and 
objejfled  againft  nothing,    fave  being  accountable    for 
the  mefne'  profits;  and  infifted  on  the  former  references 
aaid  awards,    and  that  he  was  willing  to  accept    of 
liie  319/.  pi.  8^.  and  thereupon  to  recoAvey  the  lands 

to 
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/      "■"  N  to  Sir  Audley  Mervin^s  tniflees,  Mrithout  any  rcferve   or , 
J  707-      pretence  to. the  rctreachcd  third  part :   And  then   JP^rry 

^**'""'  — ■' '  died,  and  made  appellants  eacecutors^    who  revived    the 
fuit :  And  that,  ipth  January^  1684,  the  court  referred 
it  to  a  maAer,  to  ftate  the  value  of  the  demefne  lands, 
and  there  were  never  any  further  proceedings  thereon  ; 
btir,  in   1683,  refpondtnt  Mervin  mortgaged,  amongfl 
other  lanrds,  the  retrenched  lands  to  one  Rolls,    whole 
executrix,  in  1691,  prefer  ed  a  bill  in  Chancery  againfl 
refpondcn^  to  fore-clofe,  and  accordingly  had  a  decree  5 
1x1 1  before  he  was  fore.clofe.d,  procured  refpondent  J2^i- 
ly  to  pay  off  Mrs.  RoUst  and  to  advance  a  farther  fum, 
amounting  in  all  to   3100/.  and  that  the  eftate    ivas 
accordingly  made  over  to  Reiley,  who,  in  1 702,  preferred 
his  bill  to  foreclofe  him,  and   made  the  executors    o£ 
Perry  parties,  to  have  the  reft  of  the  lands  in  their  poP- 
i&Sion,  uppn  paying  the  fix  years  purchafe ;    and  that 
thereupon  appellants,  in  1703,  preferred  their  bill  agalnft 
r<:fpondenrs,  to  have  a  decree  for  the  retrenched  lands, 
and  an  account  of  the  rents  and  profits  from   1657; 
whereto  refpondents  anfwered,  and  tefpondcnt  Mervin 
iniifted  on  the  matters  afprcfaid :    And  that  the  caufe 
was  heard  feveral  da3'S  in    November    and    December, 
1 704,  before  the  Lord  Chancellor  of  Ireland  (affiftecT  by 
the  Lord  Chief  Jufticc  D9yni^  and  fhe  Lord  Chief  Baron) 
who  decreed  that  appellants   had  no  right  to  the  re- 
trenched lands ;  and  that  as  to  the  lands  for  which  the 
319/.  ,9/.  .8^.  was  to  be  paid,  appellants  were  not  to 
account  for  mefne  profits,  nor  were  they  to  be  bound 
by  the  account  made  up  by  Taylor  and  OJbom,    but  it 
was  referred  to  a  mafter;     And  refpondent  infifted 
this   was  juft,  becaufe  the  afts  of  fetdement  and  ex- 
planation, had  always  been  expounded,  to  bar  all  rights 
not '  exprefly  faved  in  the  certificate  and  letters  patents ; 
and  that  Sir  Audley^  by  placing  deficiencies  on  the  re- 
trenched third  part,  made  it  his   own  purchafe,    witb- 

St  Tohn    ^"^  ^^^  dependence  on,    or  reference  to  his  contraft 

Brodrick.   "^'"^^  Perry,  as  any  other  perfon  might  have  done. 

The  appellant's  bill  having  been  difmlfled  as  to  the  ref- 
pondent Rei/ey-y  he  on  his  part  fliewed  his  mortgage,  and 
infifted  that  that  decree  of  difmiffion  was  juft  and  ought 
to  be  affirmed,  becaufe  he  had  lent  his  money  with- 
out notice  of  appellant,  or  Captain  Perrfs  pretences 
to  the  retrenched  lands,  01  of  any  truft,  either  cxprefs 
or  implied,  under  the  fanftion  of  the  decree  of  fore- 
elofure,  at  the  fuit  of  Mrs.  Jiol/s,  and  that  appellants 

'  ,  during 


caf(0  in  i^adiatmnt*  381 


.-^during  that  firft  forcclofure  fait,  made   no  pretence  to  ■ 
^"";the   retrenched  lands  :  And  that  a  court  of  equity  never  ,  *'^°'^' 
lyuiEAcd  to  defeat  the  title  of  a  mortgage.  Richard 

Turner, 
2Die    Veneris  J    4^    Aprihsy     1707.      After   hearing 

;*;;  council  on  this  appeal,  the  Lords*  ADJUDGED  it  to  be 
^^  diTmifled,    and    the   decrees  appealed   from,  affirmed.    ' 
'^'J  Lords  Journ.  vol.  xviii.  p.  313. 


Ralph 
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^tsWilc^'  ^^  '"^  ^^'?''"''}  Appellants. 
Gforge^Jtory,  jnd   Calberint   his  j  j^^^p^^^^^^ 

Cafe  73.  ^TT^HR  appellants  made  this  cafe:  That  Gamaliel 
X  '  Warier,  feifcd  in  fee  of  lands  called  Bilbo  aod 
Colenemony,  and  by  Icafe  of  three  lives  feDewable  of 
lands  called  Culling  and  feifed  of  divers  other  lands^  tene- 
ments and  hereditaments^  in  the  Counties  of  Limerick 
SLnd  Tipperary,  la  Ireland,  died  in  Augufiy  i6Si>  leav- 
ing two  fonsj  John  and  Edward  \  and  that  Edivard 
pofTefled  himfelf  of  the  whole  eftate,  pretending  his 
father  had  made  a  will  in  his  favour,  and,  about  June^ 
1685,  ^^^f  leaving  iffuc  three  daughters,  refpondent 
Catherine,  appellant  Margaret,  and  jinne,  who  died 
an  infant,  and  that  John  furvived  Ednvard ;  and  that 
Edward^s  daughters  being  very  young  at  his  death. 
Sir  Thomas  OJborne,  James  Harrifon,  and  Alice  OJhorne^ 
Edward's  widow,  and  daughter  of  Sir  Thomas^  pit- 
tended  Edward  had  made  a  will,  loth  April,  i6t$, 
deyiiing  Bilbo,  and  the  reft  of  the  inheritance,  to  rel- 
pondent  Catherine ;  Cul/in  to  the  appellant  Margaret', 
ztid  Em/y  to  Anne ',  and  made  them  executors,  and  en- 
tered into  the  eitate,  and  applied  the  profits  to  their 
ownufe;  and  that,  in  1598,  refpondent  Story  married 
refpondent  Catherine,  and,  in  1702,  appellant  fVtl/on 
married  appellant  Margaret,  and  thereupon  Wilfon  was 
put  in  poflef&on  of  Cullin  by  refpondent  Story,  and 
thp  pretended  executors '  of  Edwjird  all  declaring  it 
•  then  to  be  the  right  of  his  wife,  and  appellants  enjoyed 
.  Cullin  for  half  a  year;  but  refpondent  Story^  5lh  of 
'  Ftiruary,  1702,  filed  a  bill  in  Chancery  in  Ireland, 
and  therein  infiftcd  Cullin  was  not  devifeable  by  Ed- 
ward* s  will ;  and  that  in  right  of  refpondent  Catherine, 
he  was  intitled  to  a  moiety  thereof;  and  upon  the  ref- 
pondent St9ry%  affidavit  of  his  three  years  polfeiSott 
'  of  a  moiety  in  her  right,  he  obtained  an  injundion 
direAed  to  appellants  :  And  on  the  5th  of  Mtiy,  1703, 
the  refpondent  Story,  and  Edward's  pretended  execu- 
tors, filed  another  bill  in  that  Court,  fetting  forth 
that  they  bad  impowered  him  to  manage  CuUin,  and 

all 
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all  the  cftate ;  whereupon  he  prayed  another  injuhftion  /■**  "  ■  a 
to    be    quieted  Id  poffeifioo  of  all  Cul/in,    and  made     1:^07. 
another    affidavit  of  his  th?cc  years  poffeffion  of  the 
'whole,    tmder  the  title  of  the  faid  executors  j  and  that 
by  this  unfair  deaiipg,  appellants  were  forced  to  enquire 
into  refpondents  title,  and  difcoTercd  that  Gamaliel  m-iA^ 
no  fach  will  as  Milioard):ikd  fct  up,  and  that  appellant 
Margaret  had  a  right  to  a  moiety  thereof,  as  one  of  the 
nieces  and  co-heirs  of  John ^  GamaUe/*$  eldeft  foa  and 
heir,  wheiTcfore  appellants,  in  1703,  brought  their  fje^- 
mcnt  in  the  Exchequer  for  a  moiety  of  BUh  and  Co  'enen:a-^ 
nyj  and  upon  fiiU  evidence  obtained  a  verdi^  igainll  Ga- 
maiieP^  pretended  will :  And  that  after  this  vcrdi<^,  rcf- 
pondents,   17th  OSiobtr,  'T^Si  filed  a  third  bill,  and 
made  appellants,  and  the  faid  pretended  executors,  de- 
feadatits }  charging  that  Gamaliel  being  fcifed  of  Bilbji, 
Colenemony^  Cullin,  and  other  lands,  did,  by    articles 
under  his  hand  and  feal,  the  28th  di  Jauuan^  1680, 
upon  a  marriage  to  be  had  between  Edward  and  Aliee^ 
and  of  1400/*  portion,  agree  to  fettle  all  his  eJftate,  for 
leCnring  300/.  per  annum,  for  their  maintenance,  dur- 
ing GatHaliel^s  life,  and  for  a  jointure  for  Alice  after 
his  death|  then  all  the  eftate  (except  Barndari^i)  which 
was  to  be  fettled  oft  Join  (who  they  pretended  was  an 
idiot)  was  to  come  to  Edward  and  his  heirs,  charged 
with  loo/.  per  ann.  jdnture  for  Gamaliel^ ^  widow ;  and 
that  the  marriage  was  had,  and  the  portion  paid,  and 
that  jBdward  eottrcd  into  all  the  eflate  after  his  father  s 
death;    and    by  his^  will  devifed  300/,  per  annum  to 
hh  wife,  and  BUBo  to  his  mother  for  her  life,  for  a 
maintenance  for  his  daughters,  and  devi&d  all  the  es- 
tate to  the  pretended  executors  for  payment  of  debts ; 
and  after  debts  p4id,  deviled  all  the  inheritance  to  the 
refpondent    Catherine^  Cullin   to   appellant  Margaret, 
and  Emly  to  Ann  \  ^nd  that,  in   t(%^8,  refpondent  Story 
married  Catherine,  and  thereupon  the  pretended  execa- 
tors  put  the  efkte  into  bis  hands,  and  that  he  under- 
took to  pay  Edward's  debts;  and  that  appellant  If^il/on 
had  notice  of  the  will,  and  that  he  and  bis  father' agreed 
CuHin  fliould  be  fubje^  td  the  debts,  and  prayed  an  in- 
jnnAion  to  be  quieted  in  Cullin^  and  to  flop  appeliams  pro- 
ceedings at  law  for  the  recovery  of  Bilbo  and  Colenemony. ; 
and  that  appellants,   5n  their  anfwer  to  this  bill,  de- 
nied ^W^  was  an  idiot,  ^  or  that  Gamaliel  ever  made 
fuch    articles,    or    ever    received    the  marriage  por- 
tion;   and    fayed   that    Gamaliel  had  made  a  fettle- 

ment 
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ment  prccedcfit  to  the  pretctidcd  articles^  under  vhich 
his  widow,  who  outlived  both  her  fotfs,  enjoyed  Bilho 
and  Co/enemony  as  )(Anturc  until  her  death;  and  that^J- 
v/ard  deceived  his  eldeft  brother  Jchn,  and  denied  £4- 
wflrrfmade  a  will,  or  if  he  did,  infifted  he  had  nothing 
to  devife,  and  denied  refpondent  was  at  any  expence 
in  managing  the  eftate,    but  held   CuHin  as  guardiaa 
to  appellant  Margaret ;  and  that  appellants  were    no 
parties  to  any  agreement  made  with  refpondent   Storff 
ind  faid  rhey  had  recovered  a  moiety  of  BUh  arid  Co- 
ienemotiy^  upon  a  full  and  fair  trial  at  law,  as  heirs^  to 
John  and   Gamaliei  \  and   appellants  (hewed  that  that 
caufe  was  heard  27th  Aprils  ^l^S*  ^^^  though,  the  pre- 
tended articles  were  all  Edward^s  hand,  and  no  fub- 
fcribing  witnefs  to  them,  nor  were  ever  delivered  or 
heard  of  till  this  fuit,  and  diflFered  materially  from  thoie 
fo  forth  in  the  bill,  and  no  covenant  to  convey  any  eftate 
of  inheritance  but  for  life  only;  and  though  it  appeared 
Gamaliel  has  made  a  iettlement  prior  to  thcfe  articles, 
and  that  Edward  burnt  it;  and  though  the  witnelTes 
produced  on  refpondents  part,  were  excepted  to  as  exe- 
cutors, legatees  and  creditors  of  Edward,  and  fo  into- 
refted,  or  elie  were  perfons  of  bad  characters,  and  con-^ 
tradifted  themfelves  and  one  another  ftrangely  in  their 
depoCtions ;    yet,    on    the  '  8th    May,     1705,    the 
Lord   Chancellor  decreed   a    perpetual    injunction  to 
ftop  appellants  proceedings  at  law  on  their  faid  eject- 
ment, and  that  decree  was  figned  and  inrolled;  and 
appellants  infifted  this  decree  was  erroneous  and  unjuft, 
and    ought    to    be  reverfed,  becauie  the  decree  was 
founded  on  the  articles  of  which  there  was  no  manner 
of  proof  but   the  fimilitude   of  Gamaliels   hand,   no 
fubfcribing- witnefs,  no  proof  of  delivery,  no  counter- 
part figned  by  Sir    Thomas^  and  which  article  varied 
materisdly  from  thofe  fet  forth  in  the  bill ;  and  in  as  much 
as  the  reality  of  the  articles  was  contefted,  it   was  the 
right  of  appellants,  and  the  conAant  courfe  of  equity 
to  leave  the  fame,  being  matter  of  faCt,  to  be  tried  by 
a  jury ;  and  further,  becaufe,  though   the  articles  had 
been  duly  made,  they  were. not  fufiicient  to  pafs  the  in- 
heritance to  Edward,  no  eftate  being  therein    agreed 
to  be  limited  to  his  heirs ;  and  further  again,  becaufe 
it  being  proved  that  Gamaliel  had    made  -a  ^fettlement 
prior  to  thefe  articles,  and  that  the  fame  was  burnt  by 
Edward,   the  articles  ought  to  have   been  adjudged 
invaUd  in  a  Court  of  equity ;  and  becaufe  appellants 

and 
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4nd  r^fpoodents  being  co-heirs  as  well  to  Mdwanins  Gd- 
tnaliel  and  Johh^  and  neither  of  them  being  purchafers> 
they  ftood  in  equal  degree  in  equity,  and  a  court  of 
equity  ought  not  to  difinherit  either,  or  prefer  one  to 
the  other )  and  becaufe  EJward^s  will  was  never  pub- 
liftircd,  nor  prooiF  made  of  it,,  but  by  the  iimilitudc  of 
his  hand- writing,  which  was  not  fufficient  to  decree 
upon  to  the  difherifon  of  an  heir,  without  a  trial  at  law  i 
and  the  rather,  becaufe,  unlefs  Edward  had  the  fee- 
iinaple  ^ under  the  articles,  his  laft  will  (though  real) 
could  be  of  no  effeft  ;  and  further,  becaufe  the  depofi- 
tioas  of  all  Edward^s  iaid  pretended  executors  were 
cead,  though  it  appeared  they  were  legatees  and  cre- 
ditors, and  in  danger  of  lo^ng  their  debts  and  le- 
gacies, uoleis  the  articles  and  Edward^s  will  were  ef« 
tablifli€d,«whi^h  was.  contrary  to  natural  juHice,  and 
th^  courfe  of  all  courts  of  law  and  equity ;  and  finally^ 
becaule^.a  perpetual  injunftbn  to  bind  an  inheritance, 
and  tp  eilabli(h  a  difherifon  upon  onor  of  the  co-heirs  for 
ever,  ought  not  to  have  been  granted  upon  any  doubtful 
matter,  or  without,  at  ieaft,  a  trial  at  law,  efpecially  in  a 
cafe  where  the  fame  co-heir  had  before  prevailed  at  law> 
and  obtained  a  verdiA  ijx  aifirmance  of  her  tide*  l^^^^- 

'   Lantw 

The  refpondents  fliewcd.  In  affirmance  of  the  decree^ 
tliSit  Join,  the^ldeft:fon,„was  a  man  of  very  weak  un- 
deriian ding, and  Edwardthc  hopes  of  hi^  family;  and  that 
Gamaliel^  the  father,  in  confideration  of  a  marriage  be* 
tweea  Edward  and  Alice,  daughter  to  Sir  Thomar 
OJhornt^  ^nd  of  fourteen  Jiundted  pounds'  portion, 
agreed  with  Sir  Thomas  by  articles  under  hand  and  jeal, 
dated  a8th  January,  1680,  to  fettle  a  jointure  of  300/. 
,ptrannmOTi  Alice,  andjoo/. />rr  ann*  for  their  piefent 
maintenance;  and  after  his  own  dcceafe,  j:o  fettle  on 
EdwarJM  his.  eAate*  real  and  perfonal  (except  JSan^ 
nederick^,  worth  30/..  per  ann.  which  he  intend  cfd  for 
John  for  life,  and  afterwards  for  Edward)-,  fubjeft.  to 
looLper  ann.io  Gamaliers  wife  for  a,  jointure:  Apci 
that  the  marriage  took  efFeft  19th  May^  1681,^  ahci 
600/.  part  of^  the  portion, .  was  paid  to  Gamaliel^  ac- 
cording to  the  articles  i  but  he  dying  fuddcnly  in  ^«- 
|:ti^.  following,  the  refidue  of  the  portion  was  paid  to 
Edward,  who  enjoyed  the  whole  eftatc  from  his  fa- 
ther's death  until  his  own;  and,  14th  May,  168^3, 
niade  a  fettlement  of  the  whole  cftatc,  and  of  oth<r 
lands  of  his  own  purchafe,  to  the  ufc  of  himfelf  foe 
-.:/  •  •  C  c  '        life. 
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I"  ^1  ^  life,  remaibder  to  the  heirs  male  cf  Mivmrdztki  Jtiia, 
1706.  remain^ to  his  right  heirs-,'  and  to  the  faithor  ufe 
^  and  intent  that  Alices  if  ftie  Anrived  EdtvarJ,  nugkt 
receive  300/.  ftr  annum  out  of  the  tents  and  pnSts 
for  her  jointure^  AT/irg/irr/}  his  mother,  looL  pet  ann. 
according  to  the  articles  made  on  Eiward'%  marriage^ 
\^ith pri^vtiion  for  raifing  daughters  portions;  and  that 
j5</ii;tf,rrf.had  .borrq^ured  great  fiims  of  ,money,  which  he 
fald  out  in  j>9ymg  his  father's  debts,  hi$  -fifters  portionsi 
and  iinprpViqg  the.  lands  \  and  haying  three  daughters, 
Catkerini,  Margaret,  and  Jf/i/rr,  he,  xoth  jtprH, 
16^5,  by  his  \2$i  will  (all  q(  his  own  hand-writing) 
directed  that  all  his  debts  (hould  be  paid;  and  then 
deviied  his  efta.te  of  Bith  to  his  mother  Margaret^ 
for' her  life,  in  lieii  of  her  jointure;  and  that  his  vdfe 
yf/iW  /bould  receive  out  of  bis  whole,  mate  (fais  mo- 
ther's joinlure  excepted)  100/.  per  annum,  to  jbe  paid 
her  by  his  executors  half-yearly,  pur(aaht  to  a  deed 
of  intermarriage;  and  then  devifed  in  thefe  words: 
Item,  it  is  my  will  ^my  mother's  and  my  wifie^s  jointares 
being  tfius  fet  apart)  uiat  the  remainder  of  my  eftate, 
both  real  aiid  pj^rfonaf,  /a  compet^qcy  far  the  ttittnte- 
nartce  of  my  three  daughters,  or  the  fnrvivor  or  forvi' 
vprs  of  tbem^.oniy  excepted)  b^  immediately  applied 
to'  the  payrnent  of  my  depMv^hich  being  foUy  fa- 
'tisficd  and  paid,  it  is  then  niy  will,  that  my  whole  cf- 
[ta);e,  botfa  real  and  perfoi^al,  be  'difpofed  of  in  maoner 
'and  form'  fjpllqwing.  (Viz.)  ipter  alia,  ttic  lands  of  Brl" 
bo  and  Ct^emmony,  {flow  in  ^neftion)  and  other  lands, 
to  'Catherine  and  her  heirs  isule  for  ev^r ;  the  lands  of 
Cullin  to  Margaret  andhcrhdrs;  m^  Emly  Xo  Annt, 
'(who  died  an  infant) ;  ai\d  iti^de  Sir  Xbwnas  O/hrm, 
Ramies  Harrif/fn,  Efq.  *  and  feid  Ali^e^  his  executors, 
and  died  i  7th  y«^>i  ^^^S>  indebted  near  40.00/.  and 
J^^7)  his  brother,  died  a'  month  after  .him';  and  tkis 
being  proved,"  his  executors  enicred^  and  paid  fomc 
icbts  5  but  th6  wars  foon  after  deftroyed  the  greateft  part 
of  the  ef^ate ;  s^nd  that  refpondenrs  intermarried^  28th 
April,  1598  ;  and  rcfpbndent  Story,  in  confideradon  of 
the  devife  in  SJward's  will  to  Catherine,  made  a  fet- 
t.lemcnt  on  her  and  their  iffue ;  and,  i6th  Decmher, 
1698,  by  authority  from  the  executors  of  JBdwari, 
cixtcred  lipo^n  the  wh^le  cftate,  received  the  rents,  pad 
th^  300/.  per  qnnuni  jointu;*e  to  Alice,  {Margaret, 
Camaftel  s,  widow,  being  dead,)  paid  federal  of  Ed- 
ward's debts,  and  was  then  engaged  to  pay  near  1200/. 

more 
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lilorcdf 'thole  debts ;  Uidbut  iicar  1500/.  id  tt\>mlS' 
Tflig  the  houles  bunit  in  the  war^  aad  iipprovihg/J^/V^a^ 
fo  deriled  to  his  wife^  and  granted  lona;  leafes  thcrisoF^ 
on  which  the  tenants  had  alio  improyeo^  and  paid  alfo 
t&ir  '«tx>/.  'arrears  of  'rent  diie  out  of  the  finds  of  Ci///m, 
litM  cf  the  Earl  of  T^wiip/ii/  at  aooi  pef^  anfium;  and 
Ihewied  further,  that  upon  appellants  intermarriage^ 
xtppellant,  'ki$lpys  father^  facistied  6f  reipondeots  title 
to  the  lands  in  qaeftion,  by  artideaf,  pth  Siptember, 
1702,  agreed  wixjx  refpondent  Story ^  that  appellant 
Margffnt's  cftatc  fliould  be  Tabjcft  to  hcf-  father^s 
debts^  in  proportion  to  what  (he  and  her  filler  the 
respondent  had  from  their  father^  and  alfo  to  her 
mother's  jointure;  but  that  appellants  not  regard- 
ing thofe  articles,  made  feveral  forcible  entries,  and 
denied  to  pay  any  part  of  Edward's  debts  s  and  that 
to  prevent  this,  and  to  quiet  pofleffioUj  refpon* 
dents,  15th  Fiiruary,  1702,  and  5th  May,  1703, 
esdiibited  two  bills,  one  in  their  own  names,  and  the 
other  in  the  names  of  them  and  the  executors  of  JSi- 
iuard,  to  which  appellants  did  not  put  in  any  anfwcrs^ 
but,  in  trinity  term,  1703,  brought  an  ejeftment  for 
a  moiety  of  SUh  and  Colenemony,  as  niece  and  co*' 
heir  to  John,  and  obtained  a  verdift,  in  regard  the 
reipondent's  title  was  only  in  equity ;  and  that  there« 
upon  reJTpondents,  7th  O&ohir,  1703,  filed  their  pre«> 
ient  bill,  to  be  relieved  upon  the  marriage*articles 
and  will  of  Edward  \^msA  that  appellants,  to  avoid 
the  articles  and  will,  would  Jnfinuate  that  Edward 
the  father  deceived  his  brother  by  a  falfe  will;  and 
that  AlUi  the  mother.  Sir  Thomas  OJborno  the 
grandfather,  and  Jama  Harrifonf.  the  executors,  fet 
up  the  articles  and  will  of  Ed^uard,  which  were  not 
real ;  and  that  though  reipondents  hadT  proved  them, 
yet  they  ought  not  to  be  believed ;  becaufe  it  will  be 
more  for  appellant's  advantage  to  claim  as  niece  and 
co-heir  to  John,  than  to  Edward  the  father;  and 
fo  difappoint  the  grandfather  GamaliePs  articles,  and 
their  father's  will,  that  they  might  have  the  eftate 
difcbarged  of  their  father's  debts,  their  mother's  join- 
ture, 'and  have  the  benefit  of  refpondent's  im* 
provements;  which  was  {b  unconfcionable,  that  af- 
ter £bur  days  hearing  the  caufe,  the  Lord  Chancellor, 
on  the  8th  May^  ^70$ t  dedrecd  refpondents  the  perpetual 
injunftion  of  that  Court  to  ftay  appellants  proceed- 
ings againft  them  at  law  for  jBUte,  and  other  lands 
C  c  2  mentioned 
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/■  >* '  ■"  smentloned  in  the  declaration;    which  decree  refpoa- 
1706.    dents  infiftcd  was  juft,  and  ought  to  be  aflSimed,  smd 
^  "'    :  '    '  the  appeal  difmifled  with  cofts. 

court.     *     -^'^  VenertSy  31®   Januarii^    170^.     After  hearing 

council  upon  this  appeal,  it  was  ordered   and   ad- 

Vin.xiv.   J UD<; ED  that  the  fame  fhould   be  difmifled,   and  the 

43 1.         order  and  decree  complained  of,  aiErmed.  Lords.  Journ. 

vol,  xviii.  p  222. 

'      Kr  This  <^*rc  was  mifplaccdby  accident* 


.Jobf^ 
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I  '      1707. 

Jpi^n  ff^atkins^  Efq.        -         -         Appellant.  '    . 

John  Price^  Efq,  -  -  Refpondent.' 

THE  appellant  ftated :  That  rcfpondcnt's  bil|  Cafe  74* 
agaiaft  him  ia  the  Court  of  Exchequer^  was 
(amoogft  other  things)  to  be  reftored  to  the  pofTefEon 
of  c^tain  boufhokl  goodS)  fold  and  paid  for ;  and  to 
have  appellant  deliver  up  fcvcral  bonds  wlierein  the 
refpondenc  was  bound  to  him  and  his  relations ;  and  to 
be  relieved  againft  a  purchafe  made  by  appellant  from 
refpopdem,  of  his  manors  of  Gtilyiyon  and  Walter^ 
y?c«<,  in  the  County  of  Glamorgan :  And  that  appel- 
lant, in  his  anfwer,  iofifted  that  he  was  an  abfolutc  pur- 
chafer  of  thoie  manorsi  and  had  paid  the  greateft  part 
of  bis  purchafc-moncy ;  and  that  refpondent  had  ab- 
folutely  fold  him  the  hoiiftiold  goods  by  bill  of  fale, 
and  that  he  had' paid  for  the  fame  \  and,  to  the  reft 
of  refpondent's  demands,  fubmitted  to  an  account : 
And  that  the  caufe  was  heard  in  the  Exchequer,  30th 
y««<,  1703,  when,  an  account  was  decreed  of  what 
appellant,  fViJ/iam  Watk'tns  his  father,  or  Job  JVatkins 
his  brother,  really  paid,  either  for  principal  money, 
interefts,  or  cofts,  unto  or  for  refpondent,  and  appel- 
lant to  be  allowed  interefl  for  the  fame ;  and  refpon- 
dent to  account  for  the  profits  of  the  manors  from 
fuch  tioae  as  the  appellant  had  fo-  purchafed  ;  and  ap- 
pellant to  pay  the  remainder  of  his  t:onfideration  money, 
with  intereft  from  the  time  of, his  purchafe;  and  ap- 
pellant to  account  to  the  refpondent  for  all  the  houfhold 
goods :  And  that  the  Deputy'remembranccr,  i  ith  Jutie^ 
1706,  made  a  report  eM  parte,  that  there  was  a  ba- 
lance due  from  •  the  appellant  to  the  refpondent  405/. 
14J'-  and  that  this  report  was  confirmed  ex  parte y  19th 
y^ne^  1 706,  and  appellant  decreed  to  pay  the  refpon- 
dent faid  405/.  14X.  and  to  do  feveral  other  adtsj. 
>which  decree  was  immediately  figned  and  enrolled; 
and  that  appellant  thus  furprifed,  biought  his  bill  of* 
review;  but  the  court  would  not  open  the  decree,  or 
relieve  appellant,  which  he  infiiied  the  Lords  ought  in 
jqftice  to  do;  becaufe,  though  the  decree  ordered  ap- * 
P^llant  intereft  for  what  he  had  paid  for  rcfpondent'a  ^ 

debts  ^ 
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f  ■■^■— i  debts  $  and  it  appeared  he  had  paid  307/.  lo/*  SiL  yet 
1707.    he  was  allowed  no  iotereft  at  all  for  the  ume  :   Aiid 
^'  ■>^"  '»  although  refpoadent  was  decreed  to  accoaDt  with  ap- 
pellant for  the  profits  of  the  manors,  and  appellaac  to 
account  for  what  rismained  of  his  purchafe  money,  and 
intcreft,   yet  appeUant.was  charged  with  the    whole 
purchafe«money  and  intereft^    although  refpoadent  by 
his  bill  admitted  part-of  it  to  be  paid,  and  was  not   al- 
lowed one  penny  towards  the  profits :   And  that  ap- 
pellant moreover  flood  chai:ged  whh  the  taluo  of  the 
houfhold  goods,  although  it  appeared,  by  receipts  under 
V       refpondent'i  hand,    tliat  appellant  paid  for  the  fame: 
Anci  further,  becaufe  the  final  decree  had  fixed  appellant 
to  pay  405 /•  14/.  without  having  the  allowances,  which 
the  former  decree  direAed;   and  had  this  firft-  decree 
beoi'Purfued,  and  the  account  fairly  takea,   it  would 
^  appear  by  receipts  under  refpond^nt's  own  hand^  that 

^^^^^      the  refpondent  was  in  appellant's  debt. 

The  refpondent  on  his  part  ftated,  that  in  Bjffiif 
Term,    12  William  IIL  he  brought  his  bill  in/  the 
Exchequer  againft  appellant,  fetdng  forth  that  he  had 
let  feveral  tenements  to  appellaQt  at  a8A   lox*  per  ann\ 
and  had  granted  appellant  feveral  coal  mines  for  ten  years, 
paying  2/.  6d.  for  every  weigh  of  coals  \  and.  that  ap- 
pellant was  indebted  to  him  for  goods  Ibid,    monies 
received,    and  upon  feveral  other  accounts  \  and  that 
appellant  and  his  brother,  being  bound  for  refpondent 
'    ^    '200/.  and  55/.  lent  by  appellant's  father,  refpondent 
had  for  the  lecurity  of  thefe  monies  confefled  a  judg- 
ment for  500A  to  appellant's  father  and  brother :   And 
that  appellant,  as  well  by  the  rent  of  the  lands  which 
he  held  fjom  the  refpondent,    and  by  money  due  for 
coals,  timber^  and  other  goods,  and  by  feveral  fums 
of  money  paid  to  him  by  refpondent  and  his  order, 
had  received  more  money  than  would  fatisfy  the  judg- 
ment, and  all  monies  due  to  appellant^  and  that  ther6- 
^.      fore  the  judgment  ought  to  be  difcharged;    but  that 
appellant  had  neverthelefs  extended  refpondent's  laods 
upon  the  faid  judgment,  and  had  alio  by  furprife  get 
a  conveyance  from  him  of  the  royalties  of  the  manors 
of  Gillian  and  Watttrjionex   And  therefore    prayed 
that  appellant  might  account  with  him»  and  that  die 
jtidgrhent  might*  be  fct  afide,   or  fatisfa^tion  acknow- 
ledged,  and  refpondent  generally  relieved  :^  And  that 
appellant   in    his    anfwcr^   fubmltted  to  aa  accooot, 

aad 


aaa  ik9t  nirltnteffci*'^  were    cxatomcd,    arid  the    caufe  <*    "      » 
h«irt' 30th  7ii/i^' 1703,  ahd   it    was    decteed    that     nof. 
bc^th'pjMies  (hbuld  go  tor  an-  accbunt,  •  and=  appdlattt  ^-"^ — 
be  allowed  wBiat  he,  or  hit  father^  oi'  his  brother,  had 
pa?*fdrtht^  rdjtondebt  with 'intereft;  and"  rfefponaeM- 
alldWM  what-Wa^  d^e 'to  hini  from  time  to  tlni^i  f6f ' 
hi$  tfefi¥,'  and  for  monies  Tcceivcd'/b^  appellant  foi*  bis 
ufc^  and-Vhatwis  due' 'for'  coafii'  timber/^  and ''other- 
iRriiey  and  ail  parties  to  have  juft  allowanced  :   An^  thaV 
both   parties  attended  the  Remembraocer^  who,   after 
fcveral  defays  bfa  ippellanK  part,  reported  as 'ftatcd  by 
appeUadt,  Whbpurm  exception^,  and  it  was  re- referred ; 
anci  tiorlecotid  repbrt  405A   i^r.-  wis^  reported  du«  to 
reljiotidctit/after'  all'  joft  ailoiii^ances,  and  thii    report 
confirmed '  w^thont    atrjr    exceptibn/    and     appellant 
dei;;re(ed'to'piyikid4o;/.  x4x.and  td  releafe  the  judg^ 
mcnt :  And  that  appellant  afterwards  ftood  out  prbcefs 
of  contempt  for  not  performing  the  decree,  till  he  was 
arrefied  upon  a  commiflion  of  rebellion,   and  there* 
upoQ  gave  (ecurity  to  perform  the  decree ;   but,  for 
farther  delay,   brought  bis  bill  of  review,  to  which 
relpondent  demurred,  which  upon  arguing   in  Micb" 
aelauu    Terrai     1707,    was   allowed,    and    the    de- 
cree   confirmed;  and  refpondent  infiftcd  that  the  de- 
cree   was  juft   and  reafonable,  and  ought  not  to  be 
reverfed,   becaufe  the  objeAion  made  in  the  appeal, 
that  refpondent  was  sdlowed  a  fum  of  money  for  goods 
for  which  the  appellant  had  paid,   and  that  there  was 
no  proof  to  warrant  fuch  a  charge,   was  not  one  of 
the  errors  affigned  in  the  bill  of  review,  and  appellant 
ought  not  to  be  permitted  to  make  any  objeftion  to  the 
decree  which  was  not  afligned  for  error  in  the  bill  of 
review :  And  farther,  becaufe,  even  that  objeftion  was 
a  miftake  in  point  of  faft,  for  it  appeared  by  appellant's 
anfwer,  and  by  proofs  in  the  caufe,  that  he  had  thofe 
goods,  and  there  was  no  proof  that  he  paid  for  them  : 
And  further,  becaufe  the  errors  affigned  by  the  bill  of 
review,  were  not  objeftions  to  the  decree,   but  to  tfie 
report,  that  &veral  fums,  which  appejlant  pretendpd 
ought  to  have  been  allowed  him,   were  not  allowed  ; 
and  thongh  there  had  been  any  fuch  miftake  in  the  re- 
port, yet  relpondent  infifted  that  could  not  be  affigned 
for  error  in  a  bill  of  review ;  becaufe  the  only  way 
to  refiify  miftakes  in  the  report,  was  by  taking  excep- 
tions thereto,  which  in  this  cafe  appellant  had  done; 
and  that  the  report  had  been  confirmed,  and  that  after 

a  report 
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<      ^  ■  "^  t  report  WIS  confirmed,  no  exceptions  could  be  m^de 

1 707*     thereto  by  bill  of  review,  or  btherwife  :   And  fortker, 

* "  •  '^    ■ '  becaufe  every  error  aifigncd  againft  a  decree  by  bill 

of  review,  ought  to  appear  in  the  record  itfelf;    and  it 

cannot  appear  to  the  Court,  whether  the  allowances. 

Tames       n^adf  by  the  report  were  juft  and  rcafooablc  or  not, 

Groves,     becaufe  the  proofs  in.  the  caufe,  whic^  arc  the  ground 

Con.    '     and  foundation  o£  fucti  allowances,  ^arq  not  ^entered 

Phipps.     upon  »the  record. 

Vin.  IT,  DUJovis,  S^  Januanif  l^9^.  After  hearings coun- 
414-  cil  on  this  appeal,  it  was  iDjUDGSD  by  the  Lords 
pi.  5, 6.  that  the  fame  (hould  be  difmiifed,  and  the  decrees,  re- 
2  Eq.  Ab.  ports,  orders,  and  proceedings  of  the  Court  of  -E*- 
^75*  cheqiur  complained  of  affirmed ;  and  that  appel- 
^  -^^  lant  pay  refpondcnf  10/.  fpr  hi?  cofts.  Lords.  Jojirfu. 
vol.  xviiv  p  404. 


3'^ 
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1707. 


'*s. 


yob  AUibon\  Genilerhan,  and  N^vih  *  *     „     _ 
Rrdley,  Efq.         -  -  '  j  Appellants. 

H^r  Majefty's  Attorney  Genera^    -     Refpondent. 

T\HP  appcllauts  made  .  this  cafe  :  That  Mary  Cafe  75*  * 
J  Braithtvait  zxiA  Sir  Stafford  Braittivait,  I2th 
yaouary/i6'}4i  in  confideration  of  looo/.  lent  by  Sir 
Jifnr^y  H^nlpck^  BzTt*  dcmikd  the  manor  and  lands  in 
CattericifAn  Com..E6or^  to  Joh/t  Jipf  {^s  truftee  for' 
Sir  Hef^ry)  to  bold  for  1000  ycars^  under  a  provifo  to 
be  void  on  payment  of  1060/.  $nd  Sir  Stafford  Braith' 
nvait^  ,i8th  and  i^\h  O^oif4rf  27  Car.  IL  conreyed 
hi?  intereft  therein  to  Mary  Braithwait  and  her  heirs, 
and  the  term  was  .afterwards  veiled  in  l.ord  Vifcount 
Fauconberg^  as  a  Security  for  3000/.  lent  by  him;  and 
in  February^  i6%o^,  Mary  Braithwait  devifed.  feveral 
farms  (being  the  premifes  now.  in  queftion)  to  Sir  Roger 
Strickland  in  tail  mail,  with  remainder  to  Robert  Strick- 
land for  his  life,  remainder  to  his  firft  and  other  fons 
in  tail  m^il,  remainder  in  fee  to  Sir  Roger,  on  condition 
that  he  ftiould  pay  off  the  3000/.  to  Lord  Fauconberg^ 
and  other  iTums  therein  mentioned :  And,  24th  March, 
1681,  Lord  Fauconbergf  .in  confideration  of  2500/. 
paid  him  by  Sir  R^ger  Strickland,  and  of  500/.  paid 
him  by  Richard  AUtbon,  El'q;  affigned  the  premifes  to 
Aljibon  as  a  fecurity  for.  payment  of  faid  500/.  and 
intereft;  and,  loth  AfarrA,  1682,  Richard  Allibon,  in 
confideration  of  500/.  paid  him,  and  Sir  Roger,  in  con- 
iideradoo  of  3600/.  paid  him  by  Edward  and  Thomas 
Attgf  (truftees  for  Robert  Strickland)  abfolutely  affigned 
the  premifes  to  them  for  the  rerrrainder  of  the  term : 
And,  I  ithi  March,  1682,  declared  the  truft  j  and  Robert 
Strickland  immediately  took  poflefTion,  enjoyed  the 
premifes,  and  received  the  rents ;  and,  2d  June,  1685, 
in  confideration  of  500/.  lent  Robert  Strickland  by  ap- 
<pellant  Job  Allibon  and  John  Smithy  the  Anges,  by  his  di- 
reftion,  affigned  to  William  Gerard  and  Chrijlopher 
Maddi/onitvudccs  for  Allibon  and  Smith)  and,  13th 
June,  1685,  in  confideration  of  500/.  more  lent  by 
them,  Roberf  Strickland  con&rmtd  the  premifes  to  Gcr 
rardand  Maddifin^  as,  a.  fecurity  for  both  fu.iis  and 
ipt^rcft,   and  Gerard  amd  Maddifon  both  afterwards 

di^is 


died :  And»  in  1690,  Sir  Rogtr  Stricljand  was  indiAed 
aod  outlawed  for  treafon,   and,  by  ]iiquUitm»  fooad 
'  feifed  in  fee  of  the  laftds  in  queAioo',  am)  admiasftra* 
tioa  to  Madiihn^  the  furvmng  truftee^  being  granted 
to  DiMnvell  nungerfordf  a  plea  was  in  his  name  pnt 
in  to  the  inquifition,  and  judgment  given  for  Hunger-' 
2  Luiw.   fi^^9  which  was  aftei wards  affirmed  upon*  a  writ  of 
yij6.     *    error  in  the  Exchequer:  And  in  Hillary^  13  William 
III.  a  bill  was  brought  in  the  Excheqiier  againft  R9m 
hertStrkkUnd^   appellant.  i^/Z/itii,    and-^othersj  in  the 
Attorney  General's  name  (iii^i  «/.)  for  a'difcbTery,vwhe- 
ther  the  aflignment  of  the   loxh  Mbreh^  1682,  was 
abfolute,  or  a  mortgage  only,  or  a  tmft  for  ^ixRig^tTf 
and  what  confiderationwaspatd,^  and^o-  have  a^difco-^ 
very  of  the  confideration  of  the^mortgs^etb  Gerafi 
and  Maddifan^  and  whether  they  or  any  of  tlie  de^ 
fendants  were  truftees  for  Sir  Roger,  and  that  the "  crown 
might  redeem  if  any  thing  was   due :  *  Rohri  Strkhi 
landy  long  before  the  bill  brought  iny  went  into  France^ 
and  was  never  fcrvcd  with  procefs  to  appear^  nor  did 
he  appear,  or  anfwer,  CQr  could  any  commtffibn  be 
*   obtained  y  or  executed  during  the  war,  and  he  was  'for 
all  that  time  unable  to  traveti  but  an  order  was  made, 
15th  July,  17049  that  the  leaving  procefs  againft  him 
with  Crofts  (who  recrived  the  rems)  with  Mi*.  BiiHir 
(the  mortgagees  attorney  in  the  Exchequer^  and  with 
one  of  the  tenants  of  the  lands  in  queftioq^  (bould  be 
good  fcrvice  of  Robert  Strtcklknd,  and  for  want  of  'hts 
appearance  a  fequeftration  was  awarded  i  Aiid  that  the ' 
other  defendants  anfwered,  fet  out  their  ^itle;  and  de^ 
nicd  any  fraud,  or  knowledgciof  any  truft*  for  Siir  Re* 
ger  StricUandysitidf   17th   February,,  i^o^,.  Diuwill 
Hungerfprd  afligned  to  appellant  Ridley  a  moiety  of 
the  mortgaged  premifes  and  money  due,  in  tmft  for 
•ppcllant  Allibon  5  and  Hungerfird  -afterwards  dyitg/ 
adminiftration  of  the  goods  of  Muddifin  nnadminiftered' 
'by  him,  was  granted  to  Ridley,  who  became  thereby 
a  trnftee  for  the  other  moiety,   alio  for  the-  appellant' 
Allihn :  And  th<t  caufe  was  heard,  and  the~  depofidons" 
of  feveral  witnefles  (then  dead)  examined  in  a  former' 
'  caufe j  on  the  fame  attsunder  and  inquifition^  and  for' 
the  fame  lands,  between  his  late.  Majefty'^  Attorney'^ 
General,  andfomeof  the  defendants,  were  oSkteito 
be  read;  and  althougti  by  orderof  the  £utoe  courts  the 
depoiitions  in  the  toifmer  caufe  were  allowed  to-be 
read  as  evidence  at  ifaehearhig,  *  yet  appcihmta  were  not 

permitted 


Ciifr0  in  ]^a?iiamfnt  395 

permitud:  fo.  re»d   thefey   and   fo  Mrerc  deprived  of  !■■■■  >*    ■  ^ 
part  of  tbeU:  utoeflary  dsSeace ;  tod   3dtfaaa]|[h    iia-     i?^- 
i^fti.  Strickland^  uader  whom  appellants  cla^n    was>' 
the  priocipalipecron  concerned,  and  had  not  appeared: 
or  aofwemli  Jtt  the.Conrt»   13th  Novemisr,    1707^ 
decreed  that,  the  iflbes  following  ihoald  be  tried  at 
the  bar  of   the  f^d.  Court,   by    a  MUd/eflt^    Jury, 
wx^  Krft,  whether,  the^  indenture  of  the  loxk  Mardlfy 
168^2,  was  duly  executed,   and    by  whoni^   and    to. 
whpm. and: when,  and  whether  the  fame  was  an  ab^ 
folute  purchaie,  or  a  mortgage  only  for  any.  and  what 
fiuD,  and  .to.  whom,  and  when  payable,  and.  whether 
the  fams .  of  500/;  and  3000/.  therein  mentioned,  or . 
either  and  which  of  them,  or  any  and  what  part  tbere-» 
ofrwece  really. and^itra/ic&.  paid,  as  the  confideration 
of .faid: indenture,  and  by. whom,  and  to  whom,  and 
when  and  .whether  the  retires  made  at  the  bottom  of* 
the  £ud  indenture  were,  made  before  the.  executioa 
thereof  by  all  the  parties  thereto,  or  any.  and  which. 
o£  them:  Second,  whether  after,  and  notwithftanding 
the  faid  indenture  of  loth  of  March,  1682,  there  did 
remaiii  any,  and  what  eftate,  truft  qr  intereft  for  the- 
fsttd  Sir  Roger  Strithland,   in  the  faid  term  .of  1000. 
years,    and  the  landls  therein  mentioned,  or. any  and^ 
what  .part  thereof,  and,  to  what  yearly  or .  other  value  ^ 
it  or  after  the    attainder   of  Sir^   Roger   StricUandz 
And  thirds  whether  appellant  JIMon  zxxd.fsid  Join 
Simib^  or  the  faid  William  Gerrard  and  Cbriftophtr 
Maddifon^  in  the  indentures  of  the.  2d  and   13th  days 
of  June^  i<$85,  named,  or  either  and  which  of  them, 
for  or  upon  the  account  of  the  appellant  Allihn  and 
the  (aid  John  indth^  or  either  and  which  of  them  did 
at  any  time,  and  .wheUs  really  and  bona  Jidt  lend  and 
pay  to  Robert  Strickland,  or  to  any  other,  and  whom 
for  his  ufe,  the  two  fums  of  500/.  ill  the  faid  indentures 
mentioned  for,  and  as  the  resd  coniiderations  for  malun^ 
and  executing  faid  indentures,  or  either,  and  which  of 
them;  and  whether  faid  indentures,  or  either  and  which 
of  them,  were  really  and  bona  fide  made  and  executed 
by  all  or  any,  and  which  of  the  pardes  thereto ;   and 
when,  and  whether  the  intereft  and  truft  for  the  ap- 
pellant AUibon  and  the  faid  Snuib,  or  either  and  which 
of  them  (if  any  fuch  was)  did  fubfift,  and  was  in  being 
for  them,  or  dther  and  which  of  them,  and  for  what 
'  fum  or  value,  at  the  time  of  exhibiting  the  bill  in  the 
faid  caufe,  and  putdng  in  the  aofwers  thereto^,  and  Aether 

the 
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<■■    '  ■  %  the  Appellant  AMon  and  the  faii  Smtttr- oV  cither  of 
1707-     thcoi,  oc-any  other,  aadxirteit  perfoDfor'the»  or  either 

^      ^     ■'  of  them,  before  the  fappo&d'  time  of  leading  of  their 
laoney,  bad  any  notice  of  any  iotereft  01^  truft  in  the 
faid  premifes  in  Catterkk  for  the  faid  Sir  R^ger^  Strich^ 
land  I  And  4th,  Whether  the  indenture  of  the  17th  of 
February^  l^(^J  mentioned  in  appellant  Uirf/^/s  anfwer 
to  be  made  by  the  faid  Ditcnvell  Hungerford  to.  the  ap- 
pellant RidUy<i  W31S  really  and  bona  fide  executed,  and 
by    whom  and   v^hen,    and    for    what   confideration, 
and    when,    and  to  whom,  and  by  whom  paid,  and 
whether    any    and    what    truft    or    intcreft,  and  to 
what,  value,   for  the  appellant  Ridley y   or.  any  other, 
and  whom  did  fubflft,  and  was  in  being  at  the  time  of 
exhibiting  the  bill  in  the  faid  caufe,  or  patting  in  the  ap-  • 
pellant  Ridlefs  anfwer  thereto :  And  this  decree  appellants 
infifled  ought,  as  far  as  it  concerned  them,    to    be 
revcrfed,  becaufc  they    were    not    permitted   to  ^read 
the  depofitions  of  witqefTcs  in  the  former  caufe  (fincc 
dead)  by  which  feveral  matters  direAed  would  have 
been  evident  to  the  Court :   And  becaufe  the  order  of 
15th  y«/y,  1704,  for  fervice  of  the  fubpcena  againft 
'Robert  Strickland,  and  upon  which  they   prqceeded  to 
a  fequeftration,   was  inconfifVcnt  with   the  rules  and 
praftice  of   a   Court  of   Equity,  and  not  afufficient 
foundation  for  fuch  contempts ;  and  that  Robert  Strict' 
land  not  having  appeared,    nor  being  in   Court,    nor 
brought  to  hearing,  the  Court  ought  not  to  have  made 
any  decree  againft  appellants,   who  were  «only  mort-  - 
gagces  unfler  him :   And  becaufc,   after  full  proof  of 
.     payment  of  the  money  lent  by  appellant  Allib^n  and 
by  Smith  to  Robert  Strickland,    iffues  were  direQed  to 
try  thofe  very  fafts,  though  there  was  no  proof  on  the 
part  of  the  Attorney  General  to  render  thofe  payments 
in  the  leaft  fufp'cious  or  doubtful:    And  becaufe  appel-' 
lants  ought  not  to  be  decreed  to  try  the  faid  iflTues,  or 
to  muke  out  Robert  Strickland^  title  under  the  deed  of 
the  idth  of  March,  1682,  to  which  they  were  ftran- 
gers,  nor  ought  any  iflues  to  have  been  dire£Ved  touch- 
ing  the  fame,  Robert  Strickldnd  being  no  party  5  and 
iniifted  that  no  ifTtie  or  verdift,    or  decree  thereon  as 
againft  Robert  Strickland,  could  bind  him,  be  being  no 
party  thereto ;  fo  that  the  appellants,  couid  not  be. in- 
demnified againft  him,  but  were  accountable  to  him  at 
his  4>ieafure,  and  fo  likely  to  be  doubly  vexed  for  the 
lame  matter:  And  furt her, .th at ^ the  iflues  direfted  were. 

fo 


fo  multiforioust  and  contained  many  particular  -inquiries  '  "  '  •   \ 
iQCQ  faAs  done  many  years    fince^    to  Avhich  appel-      >707* 
lams  were  flrangerj,  that  it  was  not  poiGblc  for  them^"*  ^      ' 
to.  make  out  the  fame :   And  further,  that  there  did  not 
appear  any  title  m  the  Crown,   whereon  to  found  a 
decree  for  a  redemption,   as  againft  appellants:  And 
finally,  that  appellants  Allibon  and  Smith  were  real  mort- 
gagees without  notice;  of   any  fraud  or  truft  between 
•Sir  Roger  and  Itobirt  Strickland^  and  ought  quietly  to  j  p^.^^^^ 
enjoy  under  their  title,  which  had  already  been  adjudged  q^  phipps 
good  in  law  in  that  Court.    ....  \ 

On  th<5  part  o^  the  Attorney  General  it  was  ftated^ 
that  Sir  R^ger.  Strickland  was  by  outlawry  attainted 
of.  highrtrcafon,  in.0/7<?*fr,  1^89 i  and  that,  in  1690, 
a  commifGon  w^nt  out  to  enquire  of,  his  eflate  \  and .  by 
an  inquifition  taken  thereupon,  it  was  Yound  that  Sir 
JRjiBn-  Strickland^  zx,  the  tiaic^jHf  the  trcafon,  -was,  f^fed 
Xtk  ice  of  the  manor  qf  "Jhomton  Briggf  in  the  County 
otXirk,  and  of .  the  tythes  in  Hclj^erSy, ,  and  of  twelve 
farms  in  Catterick  in  t'bc  Taid'  *^County  I  and '  the .  laAie 
were  accordingly  fcifed  into  the  hand  of  the  Crown : 
And  that  thereupon  the  agents  for  Sir  Roger  put  in  a 
plea  (in  the  name  of  the  late  Lord  Falconbriggs^  and 
cthers)>  for  the  faid  manor  of  Thornton  Briggs,  and  of 
the  tythes  of  Hefperby,  of  a  Icafe  for  1000  years,  for 
payment  of  Sir  Roger  Strickland*^  debts;  but  that 
deed  was  on  a  full  trial  at  bar  found  fraudulent,  and  con- 
trived to  avoid  the  forfeiture  to  the  Crown  :  And  that 
as  to  the  twelve  farms.  Sir  Roger  Strickland,  by  his 
agents,  in  the  name  of  Roger  Crofts  and  Roger  Wood* 
0ock,  put  in  a  plea  of  the  remainder  of  a  term,  pre.- 
tended  to  be  granted  to .  one  Mary  MaddifoM^  to  avoid 
the  Crown  title  \  which  plea,  upon  debate,  was  found 
to  be  void  in  kw }  and  that  thereupon  another  plea 
\vas  put  in  to  bar  the  Crown  title,  in  the  name  of  one 
Dixnvell  Hungerford,  a  nominal  perfon,  by  the  agents 
and  fervants  of  Sir  Roger  Strickland ^  of  the  remainder 
of  the  faid  term  of  1000  years,  granted  and  conveyed 
to  Hunger  ford  (as  was  pretended)  which  being  allowed 
by  the  Court,  the  Attorney  General  preferred  the  bill ; 
and  that  iflues  were  decreed  as  dated  by  appellants. ; 
and  this  decree  it  was  infifted  was  juft,  becaufe  the  de« 
pofitions  could  not  by  law  be  read,  being  taken  in  ano» 
ther  cauie,  and  wherein  the  matters  in  queftion  were 
not  in  iflae  \  and  that  tht  tilues  were  rig^t,   although 

Robeii 
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.<-^^^-rr^  laft  curate,  was  chofen  by  the  inhabitants  in  1662,  and 
'707.     ofFiciatcd  forty-five  years,  and  till  he  died  in  November, 
*      -'    r '  1707;  and  that  he  had  received  the  voluntary  contribu- 
tions of  the  inhabitants,  obtained  a  licence  from:  Bifliop 
She!don\  which  liccncc^  waa  approved  by  Bifliop, ///«ri^- 
man^  and  confirmed  at  three  feveral  vifitationsbjr  the 
prefsnt  Bi(hop  of  London :  And  that  the  inhabitants,  ia 
November y  1707,    immediately    on   Wadt*%   death,  and 
again   in   November ^  X708,  unahimouily  elefted  X////^- 
ton  Burton^    miniftcr,    (who   had   officiated   for    feven 
years  before,    during    Wade's    indifpofition,     with  the 
exprefs    confent    of    the  prefent    Biihop   of   London  \) 
but  the  prefent  Bifhop  of  London  fit  up  a  right  to  nomi- 
nate a  minifter,  on  pretence  of  a  refcrvation^made  in  the 
confecration  of  the  Chapel  by  Bifliop  Laud^  and  denied 
the  inhabitants  right  to  eledt  a  minifter,  and  granted  a 
licence  to  rcfpondent,  Hu^Mn/on^  to  bp  cu^jtc,  of  the 
Chape! i  and  that  re/pondenriJw/^/S/  was  vicar*,  of  Ful- 
ham/y  and  that  appelUnis,.ia  Eqfier  termi.  ir'a^^^-ej^hibitol 
th^ir  billin.thc  Exchequer  agairift  refpongeats,Vfor  fet- 
t'inx   the   right    of  the'   inhabitanp,  to  pbminate  and 
confirm    Burton    in ''the    curacy    of  the   Cbflpei^  anfl 
prevent  difputes  in  future;    Aad  thatjelpondent^  aa- 
fwered,  .and  witneflTes'  were  examined  on  both^^des; 
and    on     bearing,  the    canfe,    i4tli    February f    1709, 
'the  bill  was.  difmilled  without  cofts  5  which  appellant 
infifted  .was    crronipus,'  ,becaufc  '  the  '  inhabitants,  had 
J^'  no. other   method    to   have   the  right  "cftatlilhed  and 

Howies,    confirmed  ;^^nd  the  .proofs  in  the'j^aufe  were  fufficieqt 
y^\        tgintitle  the  "appellants'to'a  decree.  \         /  .    /  ^., 

.  .ThQ.  refpondents  on  the,  other  hand  ftatedj  That 'the 
tov/f\6{  'H(fm;ner/mith^wzs,  within  and  part  of  the;  papfh 
of  Fufham^  which  was'a  feftbry,  of  whicJi,tHe  Biflvop 
oi  Loni^on  y^^%  patron, 'with  ^  vicarage  enclowed,  ap- 
pcptiijiit  to  the  re(!l.ory,  in  the  diocefs  of  Lotidofii  ,Anji 
that,  in  1629,  the  "inhabitants  of //iwfiyjTi/VX'expfcflcd 
.their,  deCre,  at  their  own  cofts,  to  ttt€t  i  Cbapet  fox 
their  eafe,  and  applied  to,  Dr.  C.uet^  then  Vicar  o(  .fl^/- 
iam,  for  his  confent,  and  fome  writing  was 'made  be- 
tween him  and  the  inhabitants;  whereby^Ht  was  agreed, 
I  hat  all  the  vicar's  rights  flioiild  be  preferved,"  as  if  tJ\e 
Chapel  were  not ;  and  that  the  inhabitants  ft\Qufd  find 
and  maintain  at  their  own'cofts  andcharges  a  clirate,'hi]t 
no  certain  maintenance  was  thereby  ^agreed. Sfdr  Ihe  "cn- 


a^tei  And  that  applji^tjoo.  was  made  to  the  then  Bifhop,  <■    ^    ■  ^ 
«h4  th^  agreement  laid  before  him  ;  and  he  >^as  wilhng      lyio. 
to  encburage  ibe  ercfting  of  fuch  Chaptl\  and  for  that  ^      >    ■-» 
purpofc  jgave  9  rood  ana3  feet  of  land  from  north  to 
ibuth^  and  3  rood  from  eaft  to  iveft,  out  of  the  manor 
Qi^fuDwn^  of  which  .alji  th^  eaft  part  of  the  ChapeU 
^i  CpniUbed^  andiin  which  all  the  chancel,  and  part  of 
the  body  of  the  Chapel  was  erected ;   but  Tniifted    to     .     , 
referve  to  the  Bifliop  for  the  dme  being,  the  right  to 
name  the  curate  of  fuch   Chapel^  and  that  a  certain 
maintenance  ihould  be  eftabliflied  for  him ;  which  was 
agreed  to,  and  the  Chapel  erected,  and  confecrated; 
and  in  the  inftrument  of  confecradon,  7th  Juries  163I9 
the  right  of  naming  the  curate  was  exprefly  refenred 
to  the  bilhop  and  his  focceflbrs^  and  a  maintenance 
of  30/.  per  annum  provided  for  the  curate^   and  the 
vicar  of  Fulham's  rights  were  alfo  preierved.      And 
that  the  inhabitants,  who    figned    the    articles    with 
the  vicar,  were  witnefles  to  that  inftrument,  and  that, 
J  3th  July%  163 1,  purlbant   to   the  terms  expreflS^  in 
the  aft  of  confeaation)  the    then    Biihop    nominated 
James    Dent    to    be  the    firft  curate^  who  continued 
lb  till  1647,  when  he  died:  And  that  in  1662,  after 
the   reftoration  of   King  Charles  II.  John  Wade  was 
named  curate  by  the  then  Bifhop;  and  died  in  No^ 
vernier,   I707>   when    the    prefent   Bifliop   nominated    ,  . 
lefpondent    Hutchinfon,   who,   with    the    confent     of 
the  iohabiunts,  at  his  own  coftsj   erefted  a    gallery 
*in  the   Chapel,  which  coft  him    121/.  and  that  Hut^ 
chinjfin    had     quiet    pofleflion    until     November    24th, 
1708,    when    fome    of  the    meaner  inhabitants,  in  a 
diforderly    manner,    pretendc^d  to   chuie  Burton  to  be 
curate,   fince    which    there    had   been  very  great  dif- 
turbances   m  the    Hamlet  \    And    that  there    was   no 
eiedtion   of  any  curate  by  the  inhabitants   entered    in 
any  of    the    parifti    books,    though    there     were     of 
clei*  .and  fexton  j  and   that   therefore    the   decree    of  Edward 
Jifiniflion  was  jult ;  tor  that  the  Court  of  J^xchequer  f^Q^^^y^ 
had  no   power  to  decree  what  was  prayed  for   in   the  Heory 
biil,  and  for  that  the  ri^ht  of  naming  the   curate  was  Box. 
vcfled  in  the  Biihop. 

Die    SaUath     I**    Jiprilis,     1710.     After    hearing 

rouncil   on    this    appeal,   thequeftion  was    firft    put, 

*^  wheihcr    this   decree  fliall    be  rcverfedf*    and    it 

D  a  was 
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, .vas   refolved   in  the  negative-,  and  'then    ORDEREiy 

'^;r^and   AujupGED   by  the  Lords,  that  the  apped^ 
.   /,      .  difraiJlcd,  and  the  decree  appealed  ftom  affirmed.     Lords 
'Journ.  vol.  xix.  p.  137'  , 

tS  It  apftars  by  a  ttianufcript  note  en  the  print- 
ed cafes,  that  this  decree JivtU  ajlftued  bj  a  majority 
ef  one. 


Littlettn 


'Cafta  in  jparliament  4^3 


1711. 

Littteton  Burton^  John    Charlwood,  )  ^        ,, 
/4^t'Iliam  Vanquier  and  others,       \  ^PP<^nants. 

The  Lord  Bifhop  of  London,  and  7  ^  c       , 
Micbacl iiutcbinfon,Q\^^l  -     j  Respondents. 

THE  parties  feversjly  ftatcd,  as  in  the  foregoing  Cafc  77. 
cafe  is  ftated  :  And  now  appellants  ftated  furchcr,         -      ' 
that  the  refpondencs,  in  Michaelmas  term  laft,  exhibited 
their  bill  in  Chancery  againft  appellants,  for  fctding  the 
right  of  the  Bifhop  in  the  nomination  of  a  curate  to  the 
Chape fy  and  for  confirming  refpondent  Hutchinfon  in  the 
curacy,  and  all  the  profits  thereof,  and  to  oblige  appei-. 
lant  Burton  to  account  for  the  profits,  and  that  appellants 
had  anfwered ,  and  witnefles  were  examined  on  both  fides  \ 
and  that  on  hearing  the  caufe  the  7th  Maj^  before  the 
Lord  Keeper,  he  decreed  the  right  of  nomination  to  be  in 
the  BUhop  and  hisfuccefiTors,  and  xtS^j^ixiitxAHutchinfon  to 
be  qiueted  in  the  curacy;  and  appellants,  Burton  and  '^ohn 
Charinvcfidy  the  Chapel^  warden y  to  account  fof  the  pro- 
fits received,  and  to  be.  examined  upon  interrogatories 
for;  the  difcovery  thereof,  and  to  pay  cofts.    Which 
decree,  appellants  conceived,  deprived  the  inhabitants  of 
their   right  of  nominating  a  curate,  and  deilroyed  the 
articles    of  agreement;  and  complained  that  as  to  the 
account  the  decree  was  ill  founded^  becaufe  the  profits 
appellants  were  decreed  to  account  ,for,  were   only  vo- 
luntary  contributions :  And  infilled  that  the  proofs  in 
the  caufe  were  not  fufficicnt  to  eftablifti  a  right  in  the 
Ekfti'op,  and   that   fevcral  of  them  ought  not   to   have  l^"^^ 
been  admitted ;  and  that  refpoudents  bill  ought  to  have  *^'^*"' 
becu  dii^niiTcd* 

On  the  part  of  rcfponc'ents  it  was  (hewn  :  That  ap- 
pellant Burton  and  others  iiad  exhih  led  the  mformaiion 
in  the  Exchcque*-^  and  that  that  caule  was  heard,  and 
the  bill  difroiflred  ;  and  that  appellant  had  appealed  to  the 
Lords,  who  affirmed  the  ciifmhrion :  And  then  it  was 
apprehended  all  matters  would  have  been  quiet  \  but 
that. Reading  that  appeal,  Bwton  ana  his  accomplices 
had  guttta  poflefHon  of  the  Chapel^  and  made  yfe 
thereof  in  a  profane  and  riotous  manner,  and  that  the 
Lotds  ordered  the  flxtriiT  of  Middle/ex  to  raife  his  PoJTe 
D  d   a  ComitatuSy 
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#  ■    '  ^  \  'Comiiat6^9  and  the  fcrjcant  at  arins^  to  deliver  potScBaon 
jyi  I.     of  the  Chapel  to  the  rcfpondcnt  Huichin/bn,  and  that  he 
' "    '•  *  '  was  accordingly  reftored }  bdt  that  Burton  suid  his  accom- 
plices had  notwithftandin^,  in  a  clandeftine  manner,  got 
into  the  Chapel,  and  continued  in  it  in  i,  riotous  and  tu- 
multuous manner,  and  kept ,  refpondent  Hutchinfon  out 
by  force  and  violence,  Und  had  ever  fince  (et  a  guard 
upon,  and  in  the  Chapel  \  and  that  the  Biibop  aad  rc& 
poodent  Hutchinfon  had  thereupoi  exhibited  dieir  bill  io 
Chancery    againu  appellant,   to  eftaUifh  the    Bilhop's 
right  of  nominating  the  curate,  and  to  quiet  refpondcnt 
itutchinjhn  in  the  curacy,  and  that  ap^Uants  might 
account  for  the  profits ;  ahd  %ae  the  decree  Aated  by 
ap]ieltants  was  made  oh  the  hearbg,  which  reipondents 
mfifVdil  ought  to  be  affirmed,  !smd  the  appeal  tltimified 
_      .     \i^ith  t^emplary  cofts :  And  refjsohdeflt  fhewtd,  that  the 
Northev    $^°^'^^P^  ^'^'^^n^d  *^  prefcnt  appdal  ^re  not  ^ 
Henry      pell^ht'^  coimdl  in  Chanc'efff  and  tb^t  thc^e  iirho  were 
Box,         atp^Iahts  cbimdl  there  fefuftd  to  fi^  it. 

'  DUVhteris^  iV^  May  iTit.  After  hearirig  conno! 
on  this  lippeal,  it  was  abjuixGEb  bV  the  Lords  that 
the  fataie  (honld  be  difmiflbd,  'and  the  decree  cottpl^eA 
bf  affirmed;  and  that  appellants  pay  Mipondents  the 
fum  6f  50/.  for  their  c6fts  in  thfe  'hbufe.  Ltfhls  gWr*. 
V6L  xixJp.  ^04. 


Miclaef 


^ft^vw9^V  M^^  jB^^T  Tix^^^^^^^^ 


Michael  Baker,  JRicbard  Pbilipsy 
Nicholas  Gpodwin^  JRicbard  Maple^ 
toft^  Elizabeth  knA  Jepry  Good-- 
c^y*  fViHiamSmttb^  John  Sfrnes^ 
and  Elj^dtb  Edmard^%  Widow, 
Cr^ditons  of  his  Grace  iGeor^e 
late  Duke  of  BuckSj  deceafed, 
on  behalf  of  thcmfciyes  and  fe- 
veral  other  fubfcqucnt  Creditors 
'  of  the  faid  Diike,         -        - 


AppeUants.. 


42bar]e!i  Aufiin%  furviving  Execiitor- 

of  iVilliam  Cbtrry^  Elq.  deccaf- 

ed,  Robert  Browne,  Exccupr  of 

JEMzabctb  Brawne^  Widow,  de-  KRefjpQndeinr?. 
•     ceafed,    and     Adrainiftrator    de 

bonis  non  of  Thomas  Browne,  dc- 

x:c^fed,  are       '  - 

TH  B  appellants  made  this  cafct  Tl^at  George,  late  gafc  7^^ 
Duke  of  Buciinghamf  in  1671,  1^74,  1675^ 
^676,  conveyed  all  his  cTlatc  to  the  Biflipp  of  Rochejler^ 
Sir  Ruhart  Clayton,  and  Majof  Jf^ildman^  in  truft,  to  pay 
his  4cht5;  and  to  gain  further  credit  wjth  his  traded 
•jQieo,  and  (erv^nts/inforpied  th^m  he  had  fo  fettled  his 
cftate,  that  hi?  then  and  future  debts  would  be  thcfeoiit 
pa5|d;  and  by  his  fetters,  19th  November,  1675,  ani 
I'jX^i March,  1676,  to  lylajor  JVildman^  direftcd  him 
to  pay  .ouit  9^  the  faid  truft  what  was  then  or  flioulj 
be  aftcir^ards  due  to  his  tr^dpfnnen  and  fervanjtsj  anJ, 
to  prevent  any  pretence  not  to  p^y  them,  by  his  decdr 
poU,  5fc4th  oi/AH^uft,  1^16,  indemnified  his  faid  trus- 
tees for  any  paymfiot  they  ftiould  make,  contrary  to 
former  truA?,.  A.Qd,  in  Hilary  term,  168?,  appel- 
lants ^aker  .au4  PhUips  ^exhibited  thdr  bills  in 
Chancery  ag?i;?ft  the  Dute  and  his  ,truftee$,  to  be  paid 
tlicir  debts ;  ^d  ti^^  Pujc^e  ^?s  ^0  ^^ntcmpt  to  a  lequet' 
tration,  for  waqit  of  ?i.9  apjr^ej-.  4pd  th^  Major 
fVifdm^n  fn  his  anf>¥eT,  ^ity  ^ftf?^  16^3,  ac^know- 
ledgedhe.reiccivejf  the  Pplce's  letter?  for  payment  of 
his  tra^^&iep  ap^d  /j^ry^afits,  pri.^il  Ji^d  ^ured  them  they 

ilyjuid 
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'  (hould  be  paid  out  of  the  truft-money.  And  th^t 
1710.  Cherry  and  Browne^  pretending;  the  Duke,  by  deeds 
^  II  »  n»»  of  the  2ift  December^  1680,  and  the  i6th  of  May^ 
1 68 1,  appointed  his  trnftees,  after  feveral  other  trnfts, 
to  ftand  feized  .to  th?  ufe  'of  Cherry  and  Browne^  for 
payment  of  10,000/  and  other  fums  they  ihouFd  lend, 
with  intereft,  did  in  J'r/wiV)^  term,  )[  682,  exhibit  their 
bills  ia  CAfl«r^ry  againft  the  faid  Duke  and  his  troftees, 
for  payment  of  their  debts.  And  that  the  caufe  was 
heard  6th  March^   1682,    and    re-heard     23d     Maj^ 

1683,  and  referred  to  Sir  John  Ho/kins^  a  mailer,  to 
take  an  account  of  what  was  duip  to  tl^ :  A^id  that 
the  faid  truftees  fhould  fell  inch  part  of  the  truft-eftate 
as  the  Court  (hould  dircft  for  payment  thereof;  and 
that  the  matter^  13th  Jul^^  '^^3>  reported  due  to 
Browne,  for  principal  and  mtereft,  43^32/.  i8j.  3^/. 
and  to  Cherry  10,272/.  3/.  5//.    And,  November    13th, 

1684,  it  was  ordered  in  that  caufe, that  intereft  ihould 
be  made  principal,  and  to  carry  intereft.  Ai^  February 
5  th,  1684,  in  the  fame  caufe  th/5  Court .  declared  Cherry 
and  Browne  fhould  have  iatcf.eft  fpr  f Ijcir  intereft,  when 
it  was  a  ftated  jTum.  '  And  July  25th,  1695,  *°  ^^^  f^™^ 

*    ,  caufe,  it  was  ordered  that   Cherry  and  Browne*^  debt 

ftiould  be  firft  paid;  and  14th  November^  1706,  it 
"was  ordered  that  the  mafter  fhould  flatc  the  priority 
pf  the  creditors  debtsi  and  how  much  of  fuch  creditors 
']debt  had  been  made  up  by  interefl,  and  intereft*  upon 
intereft,  and  cofts ;  and  the  feveral  decrees  and  pro- 
ceedings by  fuph  creditor?:  And  i6ih  O^ober^  ^l^i^ 
the  mafter  was^  further  prderjsd  to  llate  the  nature  of 
Xhe  feveral  conveyances  from  the  Duke  to  his  truftees, 
for  payment  of  his  debts  ;  and  tlie  nature  of  xh^  feveral 
conveyances,  and  fecurities  made  by  the  Duke,  and 
what  had  been  done  thereon :  And  that  the  matter  had 
made  two  reports,  one  dated  July  3d,  1708,  and  the 
Qtlier  June  ioth,*i709,  viz.  that  there  was  due  Oc- 
iohtr  27th,  1694,  to  appellant  Baker  2o6<^/.  19/1  iii. 
November  z'jih,  1694,  to  appellant PAf//^/  B^^^L^iij.  4J, 
May  '20th,  1697,  to  Goodwin  and  others  5869/.  16/.  6^. 
Feli'ruary  19th,  1694,  to  Goodchild  4^^6/,  i6s.  6d.' July 
^th^  I dgji  to  Wil/iani  Smith,  Barnes  &  ai.  345 '5/.  I/,  jd. 
July  17th,  1708,  to  jEIizabefh  Edwards'  226/.  pj.  ^d, 
and  28th  O^oler^  }i^9f  the  fpecialnjatter  of  thc/e 
reports  came  to  be  Heard  before  the  hte  Lord  Chan- 
cellor, and  the  feveral  orders  for  tnakitig  ^C^^f*rv  and 
Brpwne*s  intereft  to  carry  intereft,  being  ftated  m  the 

.  rcpprt 


«Tport  of  Jufy  3d,  17085  and  that  the  intereft  of  fucfa!<  v..;;      y 
^ntereft  amounted-  to  above  12,500/.  and  that  the  faid     '7io, 
-<flecree5  were  fignfed  ^nd  inroUed,  his  lordfhip  declared  ^      >    ^^  ^ 
%e  conJd  not  give  appeilaots  any  relief  as  to  this  allow- 
ance of  intereft  upon  intereft:  And  appellants  iniifted^ 
The  orders  for  intereft  upon  intereft  ihould  not  afFeft 
them,    for  that    appellants    debts  were  co^trafbed   in 
confidcDce  and  credit  of  the  truft  the  Duk^  had  creared. 
for ':payment  of  his  debts, «and  of  the  lette/s  fent  by  hicti 
to  Major  JFUdntOh,  dife^rng  his  fervaats  and  tr^defmen 
to  be  paid  out  of  fuch  truft,  and   that  thefe  letters 
were  antecedent  to  any  money  lent  by  Cherry  or  Br&wtie^ 
and  that  the  debts  of  iomeof  the  appellants  were  con- 
trafted  before  Cherry  and  Browne^s  debts,  and  all-  in 
confidence  of  the  kno\^  truft  created  bv  the  Duke   for. 
their  payment:  A«d  appellants  (hewea  thajt  appellants 
Baler  and  Philips   had  obtiuned  a   decree  2.5  th  Jufy^ 
1693,  for  their  debts,  founded   upon  the  Puke's  or- 
ders of  Noffemher  19th,  1(^5,   and  another  order  withoujt 
a  date  to  .Major  Wildina»i  and  on  the.  Duke's  deed-poU 
oi  Auguji  ^4ih,i676;     And  that  appellant  Goodihtld^ 
father, 'Upon  the  fame  orders,  July  9th,  1^94,  obtained- 
a  djicree  for  his^dcbt :  And  that  by  the'payinei^  qf  ia^ 
tereft"  upon  intereft,  appellants  debts,  thowgh  in  their 
nature  favoured   in    law  and  equity,    being  fome  for 
wages  \and  others  fcfir  the  Dukc*s  neceffarics  for  his  fa- 
mily and  table,  would  be  intirely  unpaid,  apd  appel- 
lants and  many  others  of  tfic  Duke's  fcrvants  and  credi-. 
tors,    and'thfeir  families,  ruined;  and   if  fuch  intereft 
upon   intereft   fhoiild  he   allowed,  Cherry  and  Browne 
would  yet  have  their  debts  and  their  principal , and  inte- 
reft for  about  twenty-fix  years  at  fix  per  cent,  per  nnnum^ 
and  about  1700/.  for  their  /cofts.     Wherefcre  appellant^ 
appealed  from  fuch  part  of  the  decrees,  orders,  reports, 
and    proceedings  mentioned  in  the  report  of  July  3d, 

1708,  by  which  more  than  12,500/.  intereft  upon  inie?  Gf^Paun?- 
reft  was  allowed  to  Cherry  and  Brovyne^  or  their  repro*  ^^^^rte. 
fentatives,    and    from'  the    order  male   OSioher  ?8th,.^P^°"' 

1709.  •  KQov^^^u 

The  re(pondents,  in  affirmance  of  the  decree,  ftatcd, 
that  George  late  Duke  of  Buckingham^  by  indenture,  date^ 
2Tft  December^  1680,  mortgaged  his  whole  eftate,  then 
in  the  hands  of  his  trnftees,  to  fecure  5000/.  ithe^  lent  hn^ 
Cherry  and  Bronvne^  and  intereft,  and  fuch  further  funis 
as  they  fhould  advance :  And  by  another  indentufe,  dated 

16th 
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ifyh  Maji  t^r»  charged  his  whole  eflatc  with  th* 
coobl  as  aifo  the  further  ftmi  of  ^$«f>ap/»  km  to  him 
pj  Cherry  and  ^rawne^  iftd  tptordft^  :^iBd  direAed  hi$ 
tniftee$,/bf  fale  or  btherwife^  tQ  raile  and  pay  the 
fime,  a^d  fuch  f urt^r  foiiM  as  they  fhould  advance  \ 
and  that  in  Jftnt^  |6$2»  Cherry  and  Browne  ex- 
Ifiibited  their  btU  in  Chancery  agatnft  the.  Duke  and 
bit  tmftees^  to  km  their  debts  raiifed  and  psud  out  of 
the  Dake?8  eftate/aad^  Sth  March,  16^2^  obtained  a 
decree  accordiogly )  and  upon  the  re^hearmg  of  the 
caufe,  a3d  jHaj^  t^3»  it  was  decreed  that  the  mafter 
ihould  coii}piit.e  tht  debt  and  colls,  ai^d  that  the  truftces 
make  fale  of  fnjSidept  part'  of  the  eftate  to  fatisfy 
.them;  and  tjiat  Sir  jfhn  Ho/kins,  13th  Jf^fy^  ^^®3i 
made  two  reports,  and  certified  due  to  Cherry 
X0i1^^U  3^.  3^.  ajid  to  ^r«w«f  43^433/^  13J.  yd.  for 
principal  and  intereft  to-  the  i6tb  of  fifiy,  then  next 
following:  And  that  fyrownif  being  a  fcrivloery  great 
part  of  the  moa^  reported  due  tq  bin}  was  tjbe  mo* 
ney  oiF  his  clients,  c^trnAed  to  iuai  to .  difpofe  of  upon 
good  feetH^ties;  And  that  ^r|^w;7tf  and- C^^r^^  not  being 
ri)le  to  reiCjeivp  the  mondy  fo  reported  dpe,  upon  appii- 
catioa  to  the  Court,  13th  ffovetnbef^  1684}  obtained 
an  oi-der  ihii  (he  inafter  (hould  compute  intereft.  for; 
the  funis  from  the  time  they  were  reported  doe  for 
jtwelve  njonths,  and  fuch  intereft  to  bi  made  a_princi- 
pai  film,  and  to  ^acty  intereft  from  that  time;  and  5tb 
February,  1684,  on  hearing  council  i{>aboth  fides,  the 
Court  declared  llie  plaititiffs  ought  to  jiavc  intereft  for 
^lieir  intereft,  whed  ijt  ^as  a  Ad(i&d  A)m :  And  thajt 
Bromtne  Qiortiy  after  dying,  his  widow  and  adminiftratrix 
was  forced  to  l^orrow  money  a^  intereft  to  pay  off  in* 
ttreft  money  due  to  feyerai  oi '  het  hplband^s  crcditorf, 
and  to  pacjfy  others  was  obliged  to  execute  feveral  de- 
clarations of  truft  of  feveral  f-ims,  part  of  the  money 
16  reported  due  to  berhufband,  parth:«larly  one  decla- 
ration lo^xv^obert  Sawyer^  Knignt,  deqeafed,  for  6000/. 
which  declaration  was  veftcd  iti'  Uotmts  Karl  of  P^w- 
brohe  and  Montgomery ^  in  truft  for  Sir  Conjiantine  Pbifps^ 
then  Lord  Chancellor  of  I  eland,  to  whom  there  was 
due  .there6n  abo^e  21300/;  and  that  Cherry  and  Mrs. 
-ferw«<f  were  able  ^  to  obtain  little  fruipr  of  the  decree 
during  the  fife  of  the  DuJce,^  who  iniifted  upon  his  pri- 
vilege; but  after  his  death,  in  jipri/,  1687,  they  revived 
proceedings  agaiuft  the  JEarluf  BuckmgUm,  the  Duke '9 
heir  ii  iaw>  the  Dutcbcis  of  £ug:lmgham,  his  widow. 


Md  bif  tn^&^cf ;  Aadtbn  (h|c^  tb^  order  qf  .5th.  F<t. 
i^rmKff  i4i^.  ^^  ^"ii|  va^  ever  .ft;i^  by  tl>e  &idr  m^ 
ter   upon    Mrp.    J^KUfMn^'ft   acGQw^tf  tiU .  jd^^A^fH/}^ 
•3k^3>    wh^,  Sir  Ji(yto  ^gftinx  wrdW  4tfp  tp.  tfi:: 
.459j493A  7j.  3^.  nof  up^ii  Cberr^s  q^Quat  fill  .i^hu 
^gnfiy  l69(Jt  when  >tb^  iwaftcr  ccrtifcd  due  t?  hw- 
fSflti^L^s.airyi^   A»d  upw  thcftme,  4tfa -rf//^^,  i^jmS^ 
<;ati£ed  due  to  Mrs«  Brammey  (all  aliawaoces  in^o  toir 
2iK»ey    by  ber  received)  36736/.  of.    xirf.  tad  rha| 
ihc  deaee^  f«port$  ;^ad  orflers  for  i^oofiriDWg    them 
"Were    d^y    figned  apd  iarollcd,  >9f)Ld  ievcral  maopr^ 
and  d^at^  i^  tb«  D^jkei  a^  <h^.  prafbcmiQa  aad  foli^ 
chaises  oi  Chirry  m^  Mm  •^W^^i/old^  4od  the  purr 
.chale  iBoney  lo.part  appUed  ^.  di():bargc-  priQr,  incuair 
'braDces  upon  b!s  real  ^jMf  a^d  .ifi^^parc  tpwards  fiukt 
ing  and  ladsfying  ps^^  ol  the  debt$  due  to  Cherry  and 
Browne-^  vbo  ^y  axi  order*   I'^K^July^  ^^9Sf  Wcrc^XOfc 
be  paid  before  appellpnu  and.  otber  thq  i3uke'$  ere*, 
ditors;  Ai4  that  the  lace  JLord  Cbancelior  Cnuper^  i4tb» 
^OTK^fi.  iJcKJj.Pff  giption  09  b^fialf  pf  feveral  cx^ 
dkors  of  |h»  lat^  DuKif%k  ordered  ^e  maO;er  to  Aate  thCr 
ieyeral  claims  of  fugh  (<redi(ors  as  i^aii^ed  unpaids  ^"^ 
their  priprky^  ;^d  bPiY^  fn^i^  pf  ^fl?L  d(^bt  l^adc^eqi 
oa^de  up  by  jbtereft  and  interefjt  upppioter/cft  gadcoftsj. 
and  th^  ^y^i^l  proocedJAgs.  bad  by  tb^  crfditor^ ;  Af^^ 
that  thf  flaafter:  accpfdiugly  i^iad? :  bis  .rppoft,  3d ' Julxt 
17089   and    ilated    the  (debt  rpmsumng  due  to  Mr^ 
Browne  yfiih  iatereft  upon  iatere^  ^P  be  1 5  86|  A  it  a  7^1/t 
AfjA  tbp  d^bt  due  to  |i4i>  Ciarry^  wil4vin(ereft  vpon  ^«^ 
terAft^  to  b<^  f  650^  f  4f,  5^.    Aadr  i6th  O^der,  •  J79?« 
tbe.jjprd  Cba«0^1or  oi^^  bearkig  oc^ifitK!  r^portf  prdere^ 
that  it  fhould  be  referred  back  tq  ^be  fvx\^  m^er^  tQ 
jftate  the  nature  pf  the  conveyances  from  the  late  Dnke^ 
reladng  to  the  truft  for  payment  of  hi^  debts,  and  the 
oature  of  the  fecurities  and  appointments  made  by  the 
Duke  to  or  for  his  creditors  upon  any  part  pf  this  ef- 
tate,  and  the  proceedings  had  diereop,  and  how  the  cre- 
ditors intereft  ftood  ^t  the  time  of  the  feveral  decrees  \ 
and  that  the  mafter  accordingly  made  his  report  lotH 
June^  1709,  and  the  matter  of  both  reports  came  to  be 
heard  aSth  Offoher,  1 709,  and  00  hearing  council  on 
all  fides,  and  full  confideration  had,  the  Chattcelior  de<^ 
clared  that  the  intereft  upon  intereft  computed  by  the 
mafter  for  the  feveraldebts  in  his  faid  report  of  the  3d- 
Ji^fyjt  lyoS,  mentioned,  ought  to  ftand  and  be  allowedly 
and  did  therefore  order  the  fame  (hould  be  abfolutely  con^ 

firmed; 
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I"  *  ^'firmed  ;"^which  (aid  orders  for  allowance  of  intereA  upoa 
ry '  o-     intcrcft,  rcfpondents  infifted  were  juft  and  reaibnable  ;  be^ 

*  «  ■ '  caujc  by  the  conftant  rule  and  praftice  of  Courts  of  equity, 
alt  ftated  Turns  do  carfy  mtereft,  efpedally  whim  done  by 
thte  maflers,  under  orders  for  that  purpofc:  And  fliewed, 
that  Sir  Roiert  Gayer,  a  creditor  of  the  late  Duke,  ob- 
tamed  a  like  order  for  allowance  of  intereft  upon  intereft, 
which  was  confirmed  after  great  conteftby  appellants 
Baler  zniiPbiltps,  upon  arguing  exceptions  before  the  late 
Lord  Chancellor  Sommers^  and  which  had  been  ever  fince 
tcquiefced  in ;  and  that  the  darmsof  a)l  or  moft  of  the  ap-* 
pellants  were  for  wages  dnej  or  work  done  by  them,  or 
thofe  they  reprefetit  fdr  the  late  Duke;,  and  founded  on 
letters  or  orders  to  his  truflees  to^  pay  their  debts;  but 
rjcfpondents  claims  werd  for  money  lerit,  and  mortgagefs 
to  Cherry  and  Br&nvfttf  made  to*  fecure  the  fame:  And 
farther  mewed,  tl^at  appellants  Baker  dtid  Philips^  debts 
Were  not  liquidated  or  adjufted  by  the  mafttr^  before 
Offober,  '1693,  nor  the  reft  till  a (^onfiderable  time  after; 
and  that  other  of  the  late' Duke's  creditoi'S  who  had  a 
priority  of  claim  to  appellants,  bad  ever  fince  the  laft 
order  of  the  aSth  Offober^  i7Cf$f,  (though  they  before 
^onteftcd  the  fame)  dcquiefced  thftrein :  And  that  if  the 
appellants  fiiould  fifcceed  in  their' appeal,  {everal  of  the 

Geprge      declaration  creditor^  of  Mrs.  Browne  would  be  ftript 

Clivc.       of.  their  juft  debts>  Mrs.  Browne  dyipg  iolblvent^     ' 

Die  Veneris,  ^^  Martii,  lyioT.  ,  Aftfcr  hearing  coun- 
dIontbisappeal|itwas  AD'juOG'eD'by  the  'l:A>rds  that 
1^  lame  (houldbe  difiniiTed,  and  the- decrees,  orders, 
reports  and  proceedings  compluiied  of  affil'ai^d*  Lord^ 
ytirrw.Vol.  xix.  p.-a^i.  ^ 
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The     Right    Honourable    Francis  1  \r^r.J>^^ryx 
Lord  Conway y         -    '     -  j  '^  FP  " 

^  -        .  • 

The  moft  Noble  John  '  Duke '  of  1  ^^^  ondent  • 
Buckingbam  and  ^ormafidy^     -    J        ? 

THE  appelant  ftated  z  That  Ednvard^  late  Earl  of  Cafe  79* 
Conway  t  was  felfed  of  lands  in  England  and  Jr^ 
iandoi  6^ooL  per  ann*  (the  /ri/5  eftate  4700/.  perann.) 
defigned  to  build  a  magnificent  manfion-houic  at  Rag- 
leyy  in   Warivkkjhirej    and   in*  his   life   time  built  the 
flables  and  out  offices,  and  laid  the  foundation  of  the 
capital  houfe»  and  with,  great  appHcation  carried  it  on 
one  ftory  high,  and  part  of   another,    but  died  whilll: 
it-was  carrying  ori    in   1683  ;    and  by   his  will,   9th 
-^H^ifti   l^^3>  deVifed    all  his  lands  \^  England  aud 
Ireland  to    Urfula  his  Countefs  for  life,  fubjeft  to  this 
truft  t   That  out  of  the  rents  and  profits  of   his  eftate 
in  Ireland,  his  houfe  at  Ragley  (hould  be  finidied  ac** 
cording  to  the  teodel  and  delign  begilfi,    artd  that  fo 
j!auch  fiiould  annually  be  alk>tted'  for  the  fame  as  Sir 
Edward  Seymour,  and  Mr.  Gwyn,  ihould  think  neeef- 
fary  and  ^onyenient ;   and  after  his  wife's  dekth,    ind 
.the  deceafe'  of  Pdphatn  Seymour,    sfppellant's  brother. 
Without  iffue  male,    all  the  lands  were  given  to  the  ap- 
pellant for  life,  with  divers  remainders  over  :  And  that 
the  Countefs,  in  1685,  married  the  Duke  of  Bucking-- 
ham  ,and  by  articles,  1 2th  March,  in  that  year.  Sir  Ed* 
^  fivard  Seymour  and  Mr.  Gwyny  allotted  2000/.  per  atin. 
out  of   the  rents  and  profits  of  the  Iri/b  eftate,  to  be 
JFrOip   thepce   forward   allowed  towards    finiftiing    the 
houfe  according  to  the  Earl's  will',,  and  the  Duke  co- 
venanted to  allow  the  fame  accordingly  ;   ahd  that  the 
Countefs   lived  twelve  years   afterwards,   and    during 
that  time  1700/.  only  was  laid  out  in  the -building ;'  and 
that  fince  then  it  had  greatly  fuffered  by  the  Duke's  car- 
rying it  on  in  a  flow  manner,and  different  froin  the  l?arl's 
idefigp,  and  that  it  would  require  a  great  fum  flill  to 
finifc  it;  and  that  in  May,   1 708,  the  Duke  exhibited 
bis  bill  in  Chancery,,  and  infifted  he  had  finiftied  th? 
jbtMlding,  aod  prayed  to  be  difcharged  from  his  covft- 
'    '         *  .  nant. 
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■   "^  ■'  ■■>  and  compared  with  the  model  $  «md  appellant  add  his  hdy, 
i?*^     Bxxd  S\r  Edward  Seymour  2iikd   Mr.   Givyn  were  there, 
-*»*■'  '  and    then  found  no  fault,  other  than  with  the  garret 
floors,  and  deiired  fome  alterations  might  be  made  in 
the  cornifh,  which  was  done  according^  5  and  that  rcf- 
pondent,  in  1709,  exhibited  his  bill  in  Chancery,  to  be 
dil'charged  from  thetruft,  and  to  have  up  his  articles; 
and  appellant  by  his  anfwer  ihfifled  upon  many  defeds 
in  the  building  and  finifhing  the  houlb,  viz.  That  the 
houfe  was  too  low,  roof   ill  placed  and  weak,   want 
of  cupulo  and  balliiirers,   timbers  (light,  &c,   and  ex- 
hibited bis  crofs-bill  for  iatisfa^ion  of  the  pretended 
breach  of  truft,*  -  and  damnifications  2    And  that  both 
Caufes  were  heard,  th^  iflne  dated  by  appellant  direft- 
ed:  And  that  appellant's  own  council  and   agents-  had 
drawn  up  the  iffucs,  and  that-  appellant's  council  on  the 
trial  endeavoured  to  go  off  from  the  ilTue^  and  to  ex- 
amine witnelTes  as    to  what  they   imagitied    was    de* 
figned  by  the  late  Earl  to-  be  done  to  the  houfe :  But 
the  court  being  of  opinion   fiioh  evidence  was  umea« 
fonablej  and  not  material  to  the  iflue,  appellant  would 
not  proceed  farther,  but  became  nonfuit;  And  that  the 
Lord  Keeper  refufed  to  alter  the  iflbe  upon  a  re-hearing: 
And  refpondent  infiAed  the  Lords  ought  to  affirm  that 
order  j  becaufe  if  the :  model  fhould  not  be  the  rule  of 
w-hat  was  to  be  done,*  there  could  be  no  certainty,  but 
fa^ifdl  imaginations  of  witnefles,  or  hearfay-evidence, 
mu/b'take  place;    and  probably  the  buildings  of  this 
lime,  would  be  the  rule  for  a  houfe  directed  to  be  bulk 
28  years  ago :  And  refpondent  (hewed,  that  many  things 
^were  defcribed  in  the  infide  of  the  model  very  pardcu- 
lar,  as  dimenlions  of  rooms,  plans  of  doors  and  chim- 
nies,  pavement  of  the  great  hall,  and  pillars,   and  ca* 
pitals,  and  freezer^  agamd  the  wall  and  corniQies,  &c. 
-which  (hewed  what  fort  of  fiaifiiing  was  meant;   and 
infifted  that  in  caie  a  niodel  were  made  of  a  houfe  to  be 
built,  ahd  a  builder  agree,  no  man  could  fay  the  builder 
was  obliged  to  do  mare  [ban  the  model  dire^*:cd,  uniefs 
upon  a  new  agreement;  and  that  the  fa(hion  and  qua-  • 
Jity  of  wainfcots,  and  other  things  cooitenided  for,  was 
as  endlefs  as  mens'  fancies ;  and  as  to  the  floors,  rei^ 
pobddnt  (hewed,  that  dowling  Aooi'S)  ^ad-  ftreighc  and 
clean  joints,    were  not    (bmuch  as  kiiown^  or  in  ufe 
when  the  model  'was  made ;  nor  wer^  there  any  fa(h 
wtadows,  or  crown  glafs  then  in  England*  ' 

Die 
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Die    J&viSf    J2^  Martiij    171 1.      After    hearing, 
coondl  upon  ciiis  appeal^  and  the  queftion  put  there-     17  n 
on,   it    was    ordered   and    adjudged    that    the  ^ 
fame  (honld  ht  difmifTed,  and  the  decrees^  orders,  and 
proceedings   complained   of  affirmed.      Lprds    Jourtt. 
vol.  xixt  p.  397* 


Richard 
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Wife,  Executrix  of  John  Btrrwi 
mnt^  £ftj.  who  ^2ls  Cofonel  of  > Apprflants. 
the  Regiment  cafled  the  Princcft  j 
jlnneoi  Danmark,  -  J 


Edward  LewiSf  Axlminiftrator  of 
Jatnes  Pear/e  the  Younger,  the 
Right  Honourable  Edwards  Earl 
of  Jer/ey,  and  the  Right  Ho- 
nourable Barbara,  Countcfs  of 
Jer/ey,  his  Wife,  Daughter, 
Heir,  and  Artminiftratrix  of 
^ilhofn  Cbiffince^  Efq-  and  IViU 
Ham  Blackway^  Executor  of  Eli' 
zabetb  Pear/e ^  who  was  the 
Relict  and  Executrix  of  James 
Pi?aryjf  the  Elder,  - 


Rcfpondents. 


Ca&So.  ^TpHE  appellanu  made  this  cafe:  That  Colond  - 
A  John  Beaumont^  by  articles,  12th  February^  1688, 
appointed  James  Pear/e  the  younger,  agent  to  his  re- 
giment, who  thereby  covenanted  to  receive  and  pay 
the  regiinent*s  money,  according  to  the' ColoneFs  dh- 
reAions,  and  to  keep  his  accounts  clear  and  even ;  in 
coniideradon  of  his  being  allowed  one  man's  pay  out 
of  every  company,  from  the  ill  of  January^  1688; 
and  that   Wtlliam   Chijpnce,  Efq.   and   James    Pear/e 

'  his  father,  became  bound  to  the  Colonel  for  his  due 

performance  of  the  articles  in  a  bond  of  4000/.  but 

that     Pear/e      having     mifapplied     ihe      reo^iment's 

.  money,  by  advancing  to  feveral  officers  confiderably 

*    .  more  than  dieir  full  pay,  without  the  Colonel  s  direc* 

tions,  was  turned  out  in  Auguji,  1689,  and  the  Co- 
Jaael:put  the  bood  in  fuit  againft  his  fureties,  and  ex- 
hibited a  bill  in  the  name  of  the  Attorney  General, 
to  compel  him  to  account  in  the  Exchequer,  accord- 
ing to  the  articles  and  the  courfe  of  agency  ^  and 
in  his  anfwer,  he  contefled  8641/.  7/.  10^.  recetvedi 
and  fubmitced  to  account  accordingly:  And  4th fV 
bruary,  1690,  it  was  decreed  that  proceedings  on  the 
bond  ihould  be  Aayed,  and  that  Mr.  Eden,  then 
Deputy  Remembrancer,  ihould  flate  the  accounts  ac^ 

cording 
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tpirdiDg  to  the  articles,  and  the  courfe  of  agcnqr ;  but  ^  ■■  ",  ^ 
that  Fearfi  had  only  brought  in  a  confufcd  fcheduld  of  i?^^^ 
one  hundred  and  forty  general  iteois^  without  any  order  ;  -  -'' 
of  time  or  perfons,  amounting  to  8 1^3 A  7/.  *)d.  to  dis- 
charge the  faid  8641/.  7J.  loa.  and  that  thereupon  the 
Colonel  infifted  that  he  fhould  ftate  the  accounts  for 
each  company  according  to  the  articles,  and  the  courfe 
of  agency,  which  exclude  all  fums  fo  over-paid  to 
officers ;  and  therefore  Pearfe  declined  the  fame, 
and  died  in  1695.  And  in  trinity  term  follow- 
ing Colonel  Beaumont  renewed  proceedings  on  the 
bond,  and  obtained  judgment  \  which  was  affirmed  la  Comb* 
the  ^eetfs  Bench  in  Michaelmas  term,  1698,  but  397. 
was  ftayed  from  taking  out  execution,  by  crofs  fuits 
m'tkc  JSxciequer^  and  died  in  I761,  before  he  could 
reap  any  benefit  by  that  judgment^  leaving  appel« 
lant  Phillippa  his  dxedutrix )  againft  whom  iref- 
pondents  eaihibited  a  bill  in  the  Exchequer^  to  tevive 
the  former  proceedings  on  the  account,  and  to  ftay 
further  proceedings. at  law  :  And,  22d  June,  1704,11 
vas  referred  to  Mr.  -B/jri^r,  -  Deputy  Remembrancer^ 
to  ftate  the  account  according  to  the  articles,  and 
courfe  of  agency,  and  to  allow  (uch  vouchers  as  had 
been,  proved,  of  admitted .  by  Colonel  Beaumont,  be- 
fore Mr.  £den ;  and  that  feveral  witnefles  had  prov- 
ed that  the  conftant  and  known  courfe  of  agency 
was  to  make  the  pay  of  every  coihpany,  and  the 
payments  iffiied  by  the  agent,  balance  with  the  ei^ 
tablifhment,  and  not  exceed  it  to  any  officer  with- 
out thef  Colonel's  exprefs  djreftion  ;  but  that  ref-  / 
pondents  relying  upon  the  general  items  formerly 
brougtit  in  by  rearje^  and  tranlfcribed  in  a  paper,  figned 
by  Mr.  £d>^,  demanded  allowance  for  8163/.  7/.  7^^ 
and  further  infifted  upon  a  new  fchedule  of  fix  other 
itenos,  'which  were  never  pretended  to  by  Vearfe  \  and 
that  Mr.  Stephens^  the  new  Deputy  Remembrancer, 
by  his  report  allowed  the  8163/.  7/.  7^*  and  the  fix 
new  items,  amounting  to  544/.  16/.  iid.  to  refpon- 
dents,  without  ftatipg  any  account  in  the  courfe  of 
agency,  according  to  the  directions  of  the  decree: 
And  that  upon  exceptions  taken  to  this  report  by  ap- 
pellantSj.  the  Court,  loth  JPebruaryy  1708,  confirmed 
it  as  to  the  8163/.  7/.  7^.  and  directed  an  iflue  at  la\/ 
to  try  whether  any  part  of  the  544/.  i6s.  iid.  was  in^ 
eluded  in  the  paper  figned  by  Mr.  £den,  the  former  Re- 
joiembrancerj ;  but  reefed  todireA  any  iffiie  to  try  wher 

Ee  thei: 
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ther  the  ilims  charged  as  paid  the  oSBeen,  were  due  16 
them,  or  not :  And  appeUaats  ftated  tbe  fingle  qoeffion 
on  this  appeal  to  be,  Aether  the  Reiiieorf>raiiGer  had  in 
this  report  purfued  the  laft  decree  ?  and  if  aot^  whether 
refpondents  (hould  not  account  with  appellants  ia  the 
courfe  of  agency  ?  without  which,  they  contended^  it 
would  beimpo/fible  to  make  the  accounts  dear  and  evcoi 
according  to  the  jslain  words  of  the  articles ;  and  in- 
fixed it  was  evident  tipon  the  face  of  the  repprtj 
that  he  had  not  fo  accounted ;  becauie,  by  the  firft 
diecree,  the  Court  direfted  the  accQunt  to  be  ftated  ac- 
cording to  the  articles,  and  the  CQurfe  of  agency  i  and 
the  laft  decree,  on  which  the  report  ftiould  be  founded^ 
direAed  refpondents  to  accpiiBt  in  the  fan^e  manoier ; 
And  fnrther,  because  whatever  payments  were  made 
to  any  officer  above  tos  fqll  pay,  wer^  advsuitced  by  die 
agent  at  his  own  peril,  (unleJs  by  the  Colonel's  ejec- 
tions);  and  it  was  utterly  impoffible  to  diftingmih  iiich 
6yer-baynnents,  until  the  accounts  for  each  company 
ftioirid  be  ftated  in  the  cpnrie  of  agency.  A^d  k^ftanced 
papt.iC(?t?*/*s  account,  which  by  Mr.  Pear/e*s  stnfwdr  and 
items  in  the  fchedules  would  ftand  thus : 

C^t  Cooke  2fad  Cpmp^ny^  jpiiur^ 

7.    /.    d.        A     J.    if. 
To  fiibfiftence,  according 
to  the  eftaWrihUkent,    ' 
Tp  more  paid  him  on  ac- 
count of  clearings^  47    p 
To^mpre  on  the  .fame  ac- 
count, and  advanced,        83  1 1^ 
To  more  advanced  him,  as 
pretended  in  one  of  the  -  J^i    ^    S 
fix  items,            ^                                  —  ^■^' 
^hatrgiP, 

per  Contra, 

By  fn;n  neat  pay  for  Jfinuary  and 

'for  March  ana  Aprils      -  ^9, 

Difcbarge, 
Overpaid,    and  thferdbre  i?Qt  'to 
be  charged  t,o  Appdiants,     • 

48i       I      4 
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imAfo.  ^  S^ml  ^^  im^  m  like  mmK,.  ^^  < 

ikfifell^ats  iii£ft^  P9^  to  bave  Veea  ffai4  lf>  o^6f     ^^7P9* 
IPoaipaiiie$»  v^hpfo  cl^^gs  4^  Coloael  was  i^rc^d  tp  ^sssi^^n^ 
jpiaj^  <#(  gI*  hi^  ^w|i  p^oi^i  fo  ^Hi^  if  Che  accOMAti; 
W«r!*.49l»  ^#fcfi», .  W  ,w)irtd  siflp^r  iDdel|^sd  to  the  Co?  ' 
IfKMd  aboi^  iOQo/*  Ati4il>ilfte4  tiift^fr^  ^hat  this  report 
IHi(^  ^pp^endy  injim^  #f)ptli^tsi:  ^q4  that  t^<  notion 
i^A  ^Ich  4t  ya^  ifQW(^4  '^^i*  *rhat  aU  papieatff 
<(U(4i^.by  4ie  f^flof  t9  fhet^eri^  wK^tbpr  dye  to  theoi 
91?  OQt,  A^uld  t>e  iS  1^^  difthi^ge  ^Wft  the  Cqlgwlj 
uras  uoreglbftabie }   j^  f^ .  cilery  ftey^rd  might  pair 
^ftlf  tub   xdailer'^j  ^^aeu^  douW^  tli^ir  wagc%   api 
k}9ffe  iht  otfa^r  half  iitp^4>  9od  fet  tm^jtfi  up  a  good 
%ee9U0t4^  I^  AVwatdAvq^s  )»Dd  that  jif  $i€h  9  fure* 
Qcdtiiit  (hcnpUl  prey^Hi  it  w>uld  ,]^t  d^  wkd«  ^9^;  wllUm 
itoddi^.the  fK>w«r  gf  m  agiMj  (o  pagr  tbcm  1^  we^mllF  £ttnc» 
as  he  plcaled* 

4^h#  jri!{^lld«tit^  0^  tht  otlipr  hatd  4iav^4  Hbat 
P$m^f  Ike  agooiii  bad  l)«ca  turlwd  out  bj  CdoMi 
Bfo^ord  in'  Auffifiy  x^i^i  vnthmt  mmvlog  mf 
&tMifib^btiforbiB'wage$t  iUd^aiof  tlieSifigA  7jr.74£» 
^vod t^Pfoiy^  the  Cotooffl^  ooij  obje^lied  to  fqiw  ^ 
Itims^  aod  at  bis  requiift  Fearft  again  ptodufied  Us 
Vouchers  for  thole  fums^  and  the  Coldnel  'vras  thtft 
latisfied,  and  *Mr.  £den  certified  the  fame  accordingly  ; 
And  thereupon  the  Co1onel>  during  Pear/is  Uk,  never 
proceeded  further  in  the  account^  though  PMr/e  lived 
till  25th  jlpril,  i6gs  t  And  that  the  Earl  of  Jerfey, 
tvho  had  ^ven  a  bond  of  3000/*  penalty,  in  the  place 
of  ChifftncCf  who  died,  in  Hilary  ternii  1702,  in  order 
to  get  up^  his  bond^  brought  a  bill  in  the  Epcchequtr 
.  againft  Phillippa  the  Colontrs  widow  and  executrix, 
fince  married  to  Mt»  Gee\  letting  forth  the  proceed- 
ings aforefaid;  and  that  after  aofwer,  that  caufe  was 
heard,  and  an  account  direfled  as  flated  by  appellant, 
with  a  Ipecial  direftion  to  allow  fuch  vouchers  as  had 
been  proved  or  admitted  by  the  Colonel  before  Mr. 
Eden^  on  taldng  the  former  account :  And  that  the  r&» 
port  ftated  by  appellant  was  made,  to  which  appellants 
filed  exceptions,  pretending  the  account  was  not  taken 
according  to  the  articles  and  decree,  and  courle  of  agen« 
cy  \  but  by  way  of  debtor  and  creditor.  And  that  the 
leveral  lllms  amounting  to  544/.  r6/.  i\d.  were  a  double 
dutfge ;  buf  upon  confideration,  the  Court  over-ruled 
the  exceptions^ ;  and  as  to  the  pretended  double  charge, 
£e  2  ordered 
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i^T^  ''"^s  ordered  «( trial  at  la^,  as  (hewei9  hf  appellants .    Add 

tjcg.     that    on   a   nc-hearing   on    appellant's    petition,     the 

^1"'*    "-'Coi^rt  affirmed  the  former  order,'  which    refpondent 

itififted  wa»  juft  \  becaufe  when  the  Colonel  and  officers, 

and  agents  were  living,  Pearfe  would  have  accontitefd 

regimentaily,   which    the    Colonel    declined;     having 

during  Pear/ts  fliort  agency,  received  mtich  more  than 

his  pay  came  tot  And  the  Colonel,  during  Pearfe^ % 

nfe,  and  alfo  during  his  own  life,  which  was  above 

eleven  years,  acquiefced  in  the  acconnt ;    bat    now, 

after  all  perfons  concerned  were  dead,  24>peUants  would 

kave  the  mtthCkl  of  accounting  altered,  and  an  account 

taken  in  the  way  the.  Colonel  refiiied^  which  was  im- 

Sam  praAicable  (  although  the  C6lonel  never  pretcbdM  that 

lyiA^y     fchcre  was  a  penny  dtle  to' him'  nor  had  iny  officer  or 

Law.  *       fcildier  of  the  regiment,  ^er  complained  that  Peatfi 

Career,      had  not  paid  them  their  full  dues. 

Hie  Murtis,  ao^  Decemirif,  1 709*  Aft^r  hearing 
council  on  this  appeal,  it  was  aDjt7Di^Ep^by  therLords 
that  the  fame  fhould  be  difmifled,  and  the  rep^ 
of  the  Court  oi Exchequer^  and  orders  therein  complaioed 
of,  affirmed ;  and  that  appellants  fhonld  pay  refpbndeots 
tht  fnm  of  2oL  for  thdr  cofts.  Lirdi  Jmrn.  voL 
lix.  p.  24.  -r  ) 
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JisimQ  Penelope  Plunkei^  Widow^  -    Appellant     . 

*  ■ 

Tbhias  Lord  Bilhop  of  Dromore^  Ad-  ^ 

miniftratqr  oi  Thomas  Leigh,  and  >Refp6ndentw 
alto  of  Ci&tfr//y  L^/^A  his  Wife,    J 

T H E. appellant  ftated:  That  Mofes  Hill^  Efq^  ia  Cafe  78. 
1670,  devifed  the  manor  of  Glynn ^  and  of  the; 
four  towns  of  Inuirr,  ia.  the  county  of.  Antrim^  Ire'-" 
If^ndf  to  Ann  hfs  wife,  and  made  her  fole  executrix 
^and  refiduary  legatee,  and  died  without  iflue  male,  leav- 
ing '  two  daughters,  appellant^  and  Rofe  Hill^  lincc 
dei;eaied  9  the  family,  eilate  having  upon  his  mar- 
jriage  been  charged  with  400/,  a  year,  for  faid  Anni% 
jointure,  and  with  lOOoA  a-picce  for  daughters  por-  ' 

lions.:  And  that  on  his  deaths  William  Hill,  Efq. 
as  next  Jveic  JOal^  >enteced  on  all  the  real  eftate, 
iQi;Iu.di9g  the  lands  of  Ghfnn^  ipfiftiag  Mofes  .  had 
110  powex  >to  difpofe  thereof;  and  that  in  a  caufe  de- 
•pending  in  tl\e  Court  of  Chancery  in  JrJlandf  Mrhere&i 
;4aid  Anne  Hill  was  plaintiff,  WtHiam  Hill  defendant, 
^he  Lord  Chancellor  aflifted  by  Lord  Chief  Juftice  Povey^ 
^the  qucftioQ  l^eing  .fihput  the  manor  of  the  Glynn)\  15111 
JDecembery  .1673,  decreed,  that  Wiliuim  Hiil  fhould 
be  qoiete^  >n  thp  .po(I^ffioa  x>f  thofe  lands,  declaring 
2hat  the  p^^flion  hajd  .gone  ^|th  his  anceftors  for  above 
40  years,  iaccordipg  to  ipme  old  fettlement,  and  or^ 
dered  the  tenants,  to  pgy  ibeir  reotJB  and  arrears  to  faid 
William  I  And,  by  a  fub&quent  order^  all  the  deeds 
and  writings  relating .  {hereto  «ver£  delivered  ^o  faid 
WiUiam  Hill \  and  thie  lauds  ever.fmce  enjoyed  by 
his  heirs  male ;  ;ind  th^it  in  X683,  appellant  married 
Sir  Walter  Plunlfet^  at  which  time  the  .1000/.  ought 
to  have  been  paid,  according  to  the  fettiement ;  and 
^bat  Anne  Hill  made,  her  will,  and  appeUani  h^x 
executrix  and  refiduary  legatee;  and  at  her  death, 
jnear  8oo/-  waS'  dye.  for  the  arrp.ar&  .of  her  join- 
ture: And  that  tieither  William  Hi^l,  during  his  life, 
nor  Michael  Hill  his  fon,  (to  whom  thfi  eftate  defcend-* 
ed)  pa^d  appellant  the|e  arrears,  nor  the  loooi*  due 
on  hfr  marriage,  >  or  ^nyintereftc  And  that  .appellant 
was  therefore  driven  fo  commence. fey eral  fuits  in  £ing-': 
Jflnd  4nd  Ireland,  w^ich  by,  the  faid  WiHiattt  Sitd  Mh 
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^hoA  Mill  removing  Qut  of  one  Idngdoin  into  another, 
and  their  deaths^  became  fruitlefs :  And  that  appellant 
being  reduced  to  great  extit»ut]r»  was-forccd,!  rSth  Def 
fcmber^  I7^3»  ^^  ^^^  ^^  ^^  Agreement  with  the  mother 
and  guardiax^  of  Trevor  Hilly  Efo.  the  heir  male  oC 
the  family,  wliereby  in  confiderauoa  of  looo/.   paid 
down>  ^d  loo/.  a  ypar  for  her  life,  (he  released  the 
arrears  dup  to  her  as  executrix  to  \^tx  ntotheiT)  the 
pincipal  fum  of  looo/.   for  her  portion,  and  above 
twelve  years  intereft,  dtie  for  tfaie  fame;    And   that 
the  guardian  infiffiog  to  have  the  ^  tends  .  bf  Glfnn 
joclude^in  the  releaft,  and  appellant  conceiving  hert 
lelf  fasrred  by  the  decree  agakift  her  mother,  and  neve» 
having  heard  of  any  debt  o^^ng  by  her  father,  cent 
frnt^tptt  for  ]B!eaee  fake^  but  that,  in  Juljy  1705, 
reipondent,  ^  admioiftrator  6i  Charkjf  Leigi^  and  ad- 
flkiniftrator  dr  hpis  901^  of  ^iamm  L^igh,  in  trufi  fojt 
i^ad  09  the  behalf  of  ioiher  perfoiM  cfkij,  exhiUted  h^ 
biflin  Chai^eery  in  Ireim^  agaiiKft  ^^llknr^  as  ex- 
ccntrix  if  her  mothev^  eteootriac  of  Mofij  J^ll,  iettiitg 
JbnSi  A^  in.  i^&i*  ^^M^-r  borrowed  lo^A  from  At* 
fotel  Winter^  aiid  togethec  wih  feid  3ri!»t?M4/ JU/^A  an^ 
RkbtaJ  Paifire^y    execnted  a  bdnd  of  2do(»  to  piy 
this  loo/.  6n  the  17th  2^/^ j^r,    v6^%    and   diat 
Leigh  in  hSs  liib,  CiMri^yy  bis  widow,  After  hn  death, 
and  refpondent  fince  her  d^atb,  paid  iTinter  oj^  his 
ibxecutofs  this  zooA  and  aB    interefi:    doe   thereoft: 
Afld  th:^t  appellant  had  aflfeta  of  Mi^s  XRll*^^  ftaidefy  tilt 
|ooo/.  and  loo/.  aniiuity,  aod  tbereont  prayed  to  ht 
paid  this  debt  and  htiireft :  And  that  appellant  ha^oiig 
^niwcred>  the  caufe  was  heard  i^th  May^  1708,  and 
ihe  Conit,  on  the  teftimony  of  one  wlti^fe  only  (who 
liepofed  to  his  belief  on<y,  that  appeliknt  wpnid  not 
hfl^e  got  within  4O0A  on  the  agreemcfnt,  if  flib  had 
not  rcleaied  Glynn)  decreed  a  trial  at  kiw  fqr  the  af- 
Certainihg  what  a^ts  came  to  apfpettant  either  from  her 
father  or  mother ;  that  ^  trial  w^  had  8th  Fehrmrj^ 
1708^  and  the  jury,  on  fuah  evidence,  found  ad^ts  of 
JHTW^/ iii5f//'s  came  to  appellant  pf  the  valiifc  of  ^foo/. 
and  i  7th  February,  1708,  the  cat^  was  Irtard,    and 
the  Court  coiifjrmed'thp  verdiA,  and  c^rdered  a  mailer 
16  inquire  how  m«cb  m(Micy  Thomas  aAd  Cbatity  LeigB, 
and  reipondent,  had  feveriily  pjud  di|  atxpunt  taf  the 
bond«  and  how  moch  the  Wlu^le^  wif4t  ititerell:  fboAi  the 
refpeftive  pajf^ents^  amomived  to  2  And  that  the  ttaaifter 
reported  ooly  i7C>/»  paid  ia  moxiiey  i  *but  by  compuiiiig 
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Utereft  opte  iotatfli  therebn^  xniRle  the  whole  ataMuftt  to  / 
above  500/.  and  that  theneupon  the  Court  ordered  a(>« 
pdlant  to  p^y  the  400/.  af  ailcts  ia  her  b^ods^  h]f  tb«^ 
firft  day  of  the  then  next  MtcbaekHas  term,  withouft 
cofts,  if  pdd  withom  forther  trouble,  otherwifeTe%oa«* 
dent  to  be  at  fibe^ty  to  apply  for  his  cofts  :  And  that 
after  appellant  had  appealed  to  the  Lprd»,  and  aboQt 
five  days  befbre  refpoiuleac  eouki  be  fervcd  with  the 
<»*dcr  to  aofwcr  the  appeal,  the  Court  e»  paru  or- 
dered colls  againft  her ;  which  decree,  orders,  ami  pro- 
ceedings, appellant  faifiOed  were  uajaft,  becaufe  no  proof 
was  made  of  any.  other  ailets  befides  the  Glynn  lands,, 
and  that  but  on  the  loofe  belief  of  a  fiogle  witnef^  ; 
which  appellant  Infifted  was  not  a  fttfficient  ground  to 
direft  fuch  iiTue,  appfillaflt  having  in  her  anfwer  fwom 
that  (he  had  no  aflfcts  of  her  father's,  and  that  the  d<-^ 
niands  by  her  releafed  over/  and  befides  the  GNnn 
lands,  amonnfed  to  above  3000/.  And  further  infilled 
that»  aiMl  as  to  the  Qtjnns^  no  proof  of  thofe  land^ 
being  afTetsr,  ought  to  have  been  regarded  by  the 
Court;  fbr  that  by  the  decfee  in  1673,  the  rents  ami 
profits  of  thofe  lands  Were  decreed  to  WilUam  Hill^  and 
ever  fince  received  by  hhn  and  his  heirs  male :  And  fur* 
tber  (hewed,  th^t  appellant's  mother  lived  thirteea  yeara 
after  the  death-  of  Mofrf^  «^fld  was  five  years  wife  to 
tlie  hifliop  of  Cloytif't  ?fnd  tit^  demand  was  ever  made 
^gainfl  her  qa  account  of  fhis  debt;  And  that  from  her 
death,  to  the  time  of  the  agreement  in  1703,  which 
was  twenty  years,  no  demand  was  ever  againft  the  ap- 
pellant, nor  bad  appellant  any  notice  thereof;  And  ap 
peilant  infifted  that  ^t  s^  events  the  debt  ought  not  to 
exceed  200/.  the  penalty  of  the  bond  ^there  being  no  Sim.  Har- 
<;ounter-bond  to  LHgh)  cfpecis^Uy  as  it  was  bi%  own  co"^^- 
laches  that  the  ftit  vas  «oi  goifinacuc^d  foon^r.  ^^*  ^"^* 

The  refpondent,  in  affirrtiance  of  that  dccrcCji  (hewed  x 
That  Mofes  Hill  ^tii^  Thonun  Ltlgh^  17th  De^mUr^ 
16B4,  had  executed  a  go(unter-bond  to  Faifraj^  in  ehe 
penalty  of  400/.  which  recited  thj^  ^^^frey^  at  the  re- 
cjueft  of  M^es^  and  fo^  his  pfopcr  debt,  had  that  day 
become  bound  tog^thtr  with  the  faid  Mifis  and  Thtnai^ 
ttOto  JP^intfr^  in  an  obligaliott  of  aooA  coaditioned  to 
pay  looA  and  that  M^fif  &/// was  tenant  for  life  to  a  con- 
fidferabfc  rcai  eftate,  wiifh  rdttdkider  for  defaalt  of  iffw 
inale  to  mirtam  Hif/,  E*il  hh  bForbcr,  (cmdcr  a  fct- 
dcmenttnade  the 28th  JP>^«/rry,  i6s^%hj 4rthur  Hili^ 
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Efq.)  .and  died  ia  l6^o,   without  ifTue  male,    hamg* 
paid  ail  intereft  then  due,  but  no  part  of  the  principal : 
Aad  by  bi^  wiil^  devlfed  all  his  leafes  in  Glynn^    and 
Invarry  worth  7.%oL  pevp  anrif  to  hi§  wife  Ann^  during 
her  widowhood,  ^ad  then  to  appellant  his  daughter,  and . 
ipade  his  wife  fole  executrix,  a»(J  refiduary  legatees 
And  that  SamuelWinter  died  about  1678,  leaving  Wil- 
liam Shawh\s  executor,  who  ajQigoed  this  bond  to  the 
Bifti9p  of  KVIalla  \  and  that  after  the  d.e^th  of  Mcfes^ 
^////fiifw  his  brother  entered  on   all   the   leafehold,  and 
freehold    eftate,    under  colour  of  the  fettleqaeot,  aqd 
enjoyed  till  his  death,  in  OBohet-y  i<593,;and  then  Mi-^, 
^hael  his  fon  entered  and  eujoyed  till  his  death,  in  JVa< 
foemher^  1699,  when -^/i«^,.  his  wido>v,  in  right  of  hi^ 
fon  Trevor  Hill^  an  infant,  entered  aij'd  enjoyed :   And 
that  Anne^  the  widow  oi  Mo/us,  concealed  her  hufband's 
will  till  29th  November,  168^^  to  defrand  bM  aeditors, 
and  the  leafehold  lands  being  poflefTeji  by  the  remain^ 
,der  men,  under  pretence  of  being  freqhold^   (though 
in  faft  they  were  not)  the  ^r.editQTs  of  jilo/es  ffill  were 
Jkept  in  the  dark  as  to  his  aflets  ;    And  that,  6th.  May, 
1678^  Thtmas  Lisigb,  who  bajl  no,  a^unter-bond  from 
Mofes  Hill,    paid  to   Skaw^   Winier^s  pxecntor,    70/. 
being  all  the  intereft  then  due  upon  the  bond  for  feven 
years,  at  10  per  cent,  and  48/.  of  the  principal,  in  alt 
118/.  fo  that  52/.  of  the  principal  then  remained  duef. 
And  that  Thomaf  Leigh  dj^d,  Augujl,  1678,  inteftate,. 
jftnd  Charity  his  wife  adminidered  tp  him,  and  died  in«r 
teftate,  in  ^i/^i^,  16S1  :  And  refpOQdent  took  adminj-. 
ftration  tp  'Charity,  and  de  bonis  non  to  Thomas  \  and, 
about  the  year  168 1>  ,was  obliged  to  pay  the  bifliop  of 
Killala  the  remainder  of  the  money  due  on  the  bond 
from  Mtfes  Hill,  and  took  up  that  bond^  and  the  coun- 
ter-bond, to  Pa'fr^y :  And   that  Anne,  the  widow  of 
Mofes,  in  168?,  and  not  before,  proved  his  will;  and 
by  her  own  will,  4th  July,  1683,  ordered  that  if  ap- 
pellant, her  extjjcutrix,  (hoiild  recover  the  leafehold  lands 
of  Glynn,   Ihe  (hould  pay  all  the  debts  due  to  any  per-f 
fon  whatfoevcr  from  Mofes  Hill^  and  appellant  proved 
her    mother's     will  :    And   reipondent,    by  reafon  of 
tbe  troubles   beginning  in  Ireland,  in  1687,,  came  to 
England,  and  continued  there  till  11691  •  and  thzxAnne^ 
executrix  of  Mofes,  and  appellant,  her  executrix,  al- 
ways claimed  theie  leafehold  lands  of  Glynn,,  and  the 
four  towns  of  Invarr,  againft  William,  Michael^  Ann$ 
^d  Trevor  Hill,  and  ieveral  fuits  were  commenced. 


lind  fcvfiral  tieaidcsJktoa  foot,  but  never  concluded, bC'^r^-^'—^ 
x;aafe,  appellant  and  her  inothec  would  np't^liMife  their'  T709: 
title  and  intcrcft  to  the..leal^Sj  oi'fjJynjn,  ^6p*tff  D^t  that;^*^ 
appellant. was  at  length* '^prevailed  po^  andi  in  )[703^, 
conveyed  allheceuatea^.iniei^ft  in  Gly^n^  and  //»-' 
v/irr,  to  the  faid  l^i2/?^^  in  iruft  for  her  .ionl?V^wr 
//if//;  and  in  confideration  thereof,  and  of  ^I  other 
her  demands,  received  itool,  in  ready  moneyi  and  an 
annuity  of  looA  payable  in  England  during  her.  life  \ 
And  that  iu  1705,  refpbndent  hearing  of  thcfe'chat* 
eels  real  of  Mofes  Hill^  and  haviag  no  remedy  at  law, 
preferred  His  bill  in  Chancery  in  Ireland^  againft  ap- 
pellant, and  Anne  Hill^  and  her  fon  Trevor^  praying 
a  difcovcry  of  the  affets  of  Mofes  Hilly  and  to  be  fa- 
tisfied  what  Thomas  Leigh,  and  refpondent  had  paid 
upon  the  bond  :  And  that  appellant  in  her  anfwer 
£onfefled  the  agreement  with  Mrs.  Hill,  butinfifted 
that  her  mother  or  (he  had  never  been  in  poflef&on  of 
the  Glynn^  ^c.  or  other  leafehold  eftate ;  and  that  her 
own  portion,  and  arrears  of  intereft  thereof,  and  of 
her  mother's  jointure,  was  much  more  than  the  confi- 
deration paid  her  by  Anne^  mother  of  Trevor  Hill^  • 
€0  that  though  (he  releafed  all  her  title  and  intereft  in 
thefe  lands  to  Trevor  Hill,  yet  thefe  lands  could  not 
i)e  deenied  any  a(rets  in  her  hands  :  And  refpondent 
(hewed  that  Jnne  Hill  and  her  fon  Trevor,  had  in. their 
Anfwer  copfefled  th^  agreement ;  and  faid  that  (he 
would  i|ot  have  made  it*  unlels  appellant  had  conveyed 
;dl  her  iuitereft  in  Glynn  and  Invarr  \  and  that  feveral 
witneflfes  h^d  proved  that  Anne  would  not  have  given 
appellant  within  400/.  of  what  (he  did,  if  appellant 
had  not  fold  her  eftate  and  intereft  in  Glynn,  and  in  the 
mefne  profits  thereof;  And  that  the  Chancellor  on  the 
hearing,  1.9th  May,  1708,  declared  the  debt  was  a 
good  debt,  and  well  proved;  but  that  it  would  be 
hard  to  charge  defendant  with  aflets,  when  it  did  not 
plainly  appear  they  came  to  her  hands,  but  declared 
that  af&ts  in,  equity  were  affets  at  law ;  and  therefore 
ordered  that  plaintiff  (hould  bring ,  bis  aftion  at  law 
againft  appellant,  and  that  (he  fliouid  plead  plene  ad-* 
miniftravit;  and  that  a  trial  flionld  be  upon  this  \ff\it, 
whether  defendant  had  any,  and  what  aflets  of  Mofet 
or  Anne  HilPs,  in  her  hands  unadminiftered :  And 
that  after  feveral  delays  a  trial  was  h'kd  at  the  bar  of 
the  ^eeffs'Bencb\  and  the  vcrdift  was  that  defen- 
4ent  had  aflets  in  of  Mofes  ffill  unadminiftered,  to  the 
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#-  ^  ■>  ralae  rf  ^oy.  (teirBttg :  And  thertbpofr  tite  dcctre  com-r 
'799'  plaiiicd  Off  tir^  tt&dfff  ^d  tfite  fbttntff  dbtfcc  do  tbe 
N— 1>«»^  the  tt»(ft^8  ttport^  nirbitb  order  md  detrte,  reason* 
Thomti  di^at  Uififted  Wis  in  cvtrv  xtQstA  ddCdrdmg  to  t6e  roles 
Powis.  o(  law"  tad  eqolc^,  jiift  aftd  reafbda&lc^  ahd  that  ^e 
tSpencer  ^ppe^  ongltt  to  be  ailhimbd  With  exemplary  coft^. 
Cowper. 

J&if  fV^H^f  f 7*  f^ii^orit,  rybjr.  After  heari^ 
(^uttcil  da  this  appeal^  thd  Lords  apjuoged  tlia^ 
the  fai&tf  (hoQ)d  be  dlfoiiiflSed^  ami  the  order  and  decree 
iS9i)^^l^ed  of  «(lwWc4i    ii(>f<fr  J^um.  yd.  xix»  p,  71.^ 
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''^  of Sf-^if  *  *"?  M^giftrat«|  feefpondent.. 

THE  appellant  made  this  cafe  s  That  he  was  born  Cale  7^ 
near  Edinburgff,  and  educated  in  that  univerfityj 
and,  in  1694,  duly  ordained  a  Prefbyter  by  the  Lori 
BiAop  of  Kofs ;  and  went  into  IrefanJ,  where  his  or* 
^ers  were  allowed,  and  he  admitted,  firft  by  the  Bi(hop 
of  Down,  to  a  caracy  in  his  dioceis  j  and  afterwards 
by  the  Primate  to  the  curaqr  of  Tynariy  \tl  Armagh^ 
which  he  lerved  twelve  years  with  a  clear  reputation* 
as  Appeared  by  divers  qertiEcates ;    and  in   1709,  re- 
jtorned  to  his  native  country  about  his  private  anairs  s 
^tid   his  reftbr  of   Tynan  dying  foon  after,  became 
dellihife  of  a  livelihood  for  himfelf,   a  wife  and  fevea 
jChildf6n ;  and  at  the  defire  of  fome  of  her  Majefty's 
EtigHlh  ibrvants  at  Edinburgh^  exercjled  his  minlfterial 
fun(^ion  in  a  private  houie  at  J^dinburgi,  by  reading 
the'  liturgy  and  preaching*   as  wa$  lawful,  for  him  to 
do,  always  praying  for  the   Queen,  and  the  Princefs 
Sdphia\    A^d  that  the  Prefbytery  of  Edinburgh,  never- 
thelefs,  called  him  before  them  for  prefuraing  to  ex^ 
l^rciie  hi^  ^nAion  in  their  bounds,   without  their  at* 
lowances   and  notwitflanding  his  orders,   certificates,,, 
and  teftiiQoaials,  of  his  good  affection  to  her  oiajefty^ 
perfon  and  government  the  Preibytery,   neverthelefs, 
prohibitfsd  and  difcharged  him  from  exerdfing  the  ml- 
hiftry  there,  grounding  their  prohibition  upon  his  ex** 
erdfing  the  miniftry  within  their  bounds,   and  withou|: 
their  allowance,  and  introdudng  a  form  of  worihip 
contrary  to  the  purity  and  uniformity  of  the  worfliip  of 
the  jchurcb  eftablKhed  there  by  law ;  and  recommended 
it  to  the  m^giflrates  of  Edinburgh  to  rendtr     (heir 
prohibition  more  eifeflual :  '  And  that  thereupon  the 
|3iagi(lrates  fummoned  appellant  before  them,  requiring 
h'i9  "obedience  to  that  fenti.'nce,  with  threats  of  im* 
priibntoent  in  cafe  of  non  compliance ;  but  that  appel- 
lant believing  it  to  be  his  duty^  and  conMent  with  thb 
laws  of  that  kingdom,  to  exerdfe  his  funAion  in  the 
brivat^  manner  he  had  done,  continued  his  mihiftry  as 
pefore ;    for  which  the  magiftratcs^    i jth  September^ 
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^■■■■.  ^«.  ^  X7099  committed  him  prifbner  to  the  common  goal, 
1710.  there  to  remain  until  he  ftiould  give  fecurity  to  dcfift 
from  the  exerdfe  of  the  miniftry  within  their  bounds,  or 
to  remove  liimielf  thence :  And  that  appellant,  in  ^0- 
vember  following,  preferred  a  bill  of  fufpenfion  of  thatien- 
tence  <o  the  Lords  of  the  Counfel  and  SejQSoa,  to  which 
the  raagiftrates  put  in  their  anfwer,  ai/d  ioiiAed  upon  a 
matter  not  ^contained  in,  but  foreign  to  thefentence,  tiiz. 
that  appellant  having  received  ordination  from  the  ezauo- 
torated  bifhop  of  Rofs ,  after  the  abolition  of  epifcopacy 
in  SMlandy  was  not  a  minifter  duly  qualified,  an4 
therefore  the  Lords  of  the  fcffion  refiifed  to  deliver  him 
from  the' prifoa,  where  He  ky  under  confinement  above 
feven  months :  Which  fentence  and  decree,  appellant 
jnfifted  were  illegal  and  unjufl: ;  becaufe,  though  Pref- 
bytery  were  the  leg^l  eftabtiihed  church  government 
in  Scotlandj  yet  there  was  ^herc  no  law  of  conformity, 
which  obliged  the  laity  to  be  of  their  communion,  nor 
any  law  which  prohibited  the  minifters  of  the  commu- 
nion of  the  church  of  England  to  exerdfe  their  func- 
tion, or  the  lai^y  to  join  in  worfhip  with  them  in  a 
private  manner,  or  which  gave  the  magiftracy  ^ny  ju- 
rifdidtion  to  infliA,  penalties  on  fuch  minifters  or  laity ; 
And  thofe  afts  of  parliament  whereon  the  fent^qcc? 
were 'pretended  Jto  be'  founded  (and  particularly  the  aft 
againft  intrufion  into  churches,  made  in  the  year  1695,) 
were  never  intended  againft  a  perfon.in  appellant's  cir- 
cumftances ;  for  that  a^  was  made  OQly  againft  thofe 
who  intrude  into  vacant  churches  without  a  legal  call 
and  admif&on ;  and  that  appellant  never  intruded  into 
^ny  church  or  benefice,  or  deprived  any  perfon  of  his 
right,  but  6xercifed  his  funftion  only  in  a  private  houfe 
to  thofe  of  the  fame  communion  with  himfclf ;  neither 
was  imprifonment  warranted  by  any  of  the  faid  afts :  And 
further,  becaufe  the  Lords  of  Council  and  Seflioa 
ought  only  to  have  affirmed  or  reverfed  the  fentence, 
for  the  reafon  on  which  it  was  founded,  and  not  proceed 
to  judgment  upon  any  new  reafon :  And  finally  becaufe 
if  thofe  Lords  might  found  their  decree  upon  a  new  rea- 
fon, not  contained  in  the  magiftrates  fentence,  yet  their  de- 
cree, ?ci  toftch  new  reafon,  was  contrary  to  the  principles 
"and  praftice,  not  only  of  tlie  chriftian  church  in  general 
Hit  of  the  church  of  Scotlcindy  which' admitted 'Pref- 
byters  ordained  by  cxanftorated  Preft)yters,  and  alfo 
Preftjyters  inr  the  fame  circumftances  with  appellant, 

who 
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who,  thougli  they  wer^  ordained  fince  the  ab6lilioif  od  ■  " '    '*\ 
cpifcopacy  by  exauftofattd  blfhdps^  yet  their  OFdirwtion     ^V^' 
had  been  allowed  of,  and  they  admitted  *  to  the  core  of  1"'^^  "^' 
fouls*     as  rightly  ordained  5;  •  wherefore,  'and  bccaufe  ^'*°' *^"^'' 
theiie  \^s  no  fiipcrior  court  of  jwftlce  in  North^Bri^  "virnn  ^ 
tain,'    thereto    he '  cpnld  in  thi*  cafe    have    any    re- ^^^^^.J^^ 
courfc,    appfellant    prayed    that    decree    might  be   re-  ^an. 
verfcd.  .... 

The  fefpondents  on  their  fjkrt  ft^tcd,   that  appellant, 
without  any  lawful  warfftnf,  fct '.up  a  nVectinghoufe  ia 
Edinhurghf  for  preaching  and  public '  worlhip,  contrary 
to  the   method  and  ^ufage  of  the  church  of   SMland, 
in  an  ipfulting^  and  pffcnfive  manner,    jdft  dpp5fke  to 
the  ^eat' church  of  Edttihi^ghy    where  fttiir  pariilies' 
mee t -for  public '^*ror (hip;  '  and  tHe'^'Prefby try  ef-  Edm^- 
(urgh  fummpbcd  him  beford  'them,  ;fbr-  fo  'prcfiinaing' 
to  eiercife  the  miniftry ;;  arid  khdt  appellant  ap))cat1ea^ 
and  prodtice^  the  certificate  of  his*  ordinat'on, '  by  th^ 
exauftorat  Bifliop  oP'Ro/r^  '^with-'^fiamc  terfinnontals'from 
Ire/anS  i  *but  dccfined  the  authority -both  of   the  Pref- 
bytry,and  national   church,    and  fobfcribed  the  fame 
coram,  and  infifted  that  the  churcli  had  -no  jtjrifdiftioD- 
orer  hini  as  to  fpiritual -concerns  •,   and  adhered  to  hit 
declinator;  whereupon  the  Preftytry  prohibited    him, 
and  recdtnm'ended  it  to  the  magiftrates  6f  Edinburgh^ 
to  render  the  fcntence    efFedlual    according  to  kw: 
And  thereupon,  iand  upon  a'petition  figned  by  manyhun^' 
dreds  of ^  the  neighbourhood,  the  Lord  Provoft,   and 
other  magiftrates  of  Edinburgh^  cited  appellant  to  ap- 
pear before  them,  and  required   him  to  obey  the  aA 
of  Prefbytiy^  which  he  refufing,  they  again  prohibited 
him  to  exercife  any  part  of  hi^  miniftry  within  Edin» 
burgh ;  and  gave  him  notice,  that  upon  his   firft  tranf- 
greflion  that  they  would  imprifon  him  according  to  law ; 
but  appellant,  notwithftanding,  preached  and  pet-formed 
divine  ftrvice  the  Lord's   day  following;    whereupon 
the  magiftrates  committed   him   to  the  prifon  of  the 
Tolbooth^  there  to  remain  until  he  fhould  find  fureties 
to  obey  the  fcntence,  or  remove  out  of  their  bounds  ; 
and  that  appellant  preferred  a  bill  of  fufpenfion  to  the 
Lords  of  ScfBon,  who  after  a  new  and  full   hearing, 
again  refufed    him;     whereupon     appellant    protefted 
againft  the  Lords  of  feffion,  and  appealed  to  the  Queen's 
Majefty,  and  the  Lords;    and  that  the  Lords  having 
declared  by  their  ordei*,  that  the  profecutors  (hould  be 

at 
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WhHj  to  argu6  IB  the  firft  pbc^#  irbethertbU^pf^ 
be  rQgui«rl;  and  properly  More  i^j^em  or  not,  xff^ 
pondeats  cpnteoded  k  W9$  ik)t»  bec^ife  ^hc  PircAsyuy 
was  Q^y  9L  fubordiita€€  e^cleAaAic  jud^^tory^  ^itf 
which  appeals  ia  oDurle  Be  <o  the  fypefiot  jv^^i^io^^ 
of  the  provincial  fyood^  tad  goiiefal  ^eiaptdy  ^  aad  if 
jippetlant  thought  hWe^  grieved  by  the  k^noi  of 
the  Prcfbytry^  and  omitted  this  known  and  propiar  w- 
medy,  he  could  riot  txi  lawy  or  good  otder,  a^ppcal 
from  the  Preibytry  «o  (he  Lprd^i  ^jt^QiosUI  ^tope^Msief 
cafes  are  kaowato  he  judges  ojfdy  in  tjb^  l^iz  j^fiwti 
And  if  this  appeal  be  jEro^  thp  icp^tencaof  t^«  Fi:e£^yU| 
tji  the  Lordjj,  nor  proper  defepder*  or  a>^er^4i£iQrs  fiiere 
fupoMMted  err  <aUed„  aa4  ^he  |^r^(\>ytry^j$  i^em;e  covld 
iK3!t  be  revieiited,  pnkfs.tbey  tJfcft^ifelvcs  yrfi'r^,  «¥^^  w 
aafwv  for  i^f  «n4  that  the  ^e§w!n4eo«$^w?^^  W*  ^ 
pe«f(HI9  tif  inajte^pfwcr.  i^i  the  c^e  j  A|l4  titw^t  ,«3(fhpjjgh 
lu^Uaot  pretendi^  opjiy  fa  appeal  fr^fn  Ji^e  ^q^^e  of 
t|u¥  Lairds  ^  SeiOTipny  .aii4  th^  f^^oteno^'Tqf  ^e  ^n^tsir 
t^9Uf»  l;(e4ure{tly  ^i^i)ie4  the  ftotence  df  t^^Pf^try^ 
aa  grpu94|er9  fiowl  iHegsjIi  and  therrfor^  4^)jp  .jfeYic^eai 
"^jbiffli  ufp^  ^  mmcr^  vras  ^  ^ppe^  j^i^pi^  f^  jprcf- 
IffW  §S^  i^  5  ?«Jd  |b^  tJvife^tence^  ^  m^^^ 
•Wftf  P»rqly  ^^^cvidvc  i  ^p4  t,h^t  tfeey  i^e^f  ^qjf  coa* 
c^lld  IQi;!^  the  ^aiBn<:Q  of  it|;^  f^xcfbwj  e^fftpali 
:^  tlv9y  ^iTore  obliged  to  do  iby  law,  (j^u;6ci^^riy  ^y 

c^  i;^  cturch  j,  whereby  H  w#i  «^rcfly  eiJ^^ftd,  tbjU 
a^  9iag'i^]^€f9^  j^4gest  and  al^<;ci;*  q£  fflftice,  gjve  all 
chbs  a/gft^qej  for  p^King  t^e  Qesfute^  gi  thtf  c^V^cb 
ap4  j^dicsM;Qric&  thereof  tc^  ba  o^^eye^^  *iti^?u;  Ww^ng 
ifjbo  din  i:e^(«^ft  of  tjiat  fqntic^cei  wbi&h  ifraa  wJjh^I^ 
d^ifif  f^ri,  and  not  iiabi^  to  their  ^Qgoitioa  i  And 
tlusrefore  ijic  ipag^rate;  C9vld  oot  be  qiAeilioped  iot 
yfl^t  they  did  fe  <3jb?4iei;u;:o  to  tb^  lav,  uajef#  tbey  bad 
eKC/9e4i|d  t^ciiir  ^nt^borky  in  «hf  e^cuiioi^ji  whzcb^  it  wa$ 
i\Qt  prejt^^ded  hy  appdUaift  they  bad^  done :  And  if  thir 
naagif|i^atA9  b^  e2f:ceft4ed  '^  tbd  execution,  appqllani  had 
tbo  obvious  ?eiRCi9ty  |o  <;omplfiin  to  the  J^ords  of  Sicffion, 
by  a  Wl  of  fn§jenfiQ©>  bjiH  the  I^pcda  of  Seffioa  did 
twice  ref^t^  bis  bi^l}  ^s  tbeu  Mna^  iio  FCft,f(^n  for  gramii)g 
it:  And  i¥>  appeal  €9«^14  be  ma^  fw^^  the  exccu> 
tioo  Q^  ^ny  fe^fsp^e,  unlef^  firft  9ia4e  ag^oft  th^ 
iiratecM£  itfejfi:  and  $<«ce  tbji«  va^  the  jCb^Mnce  of  an  ec- 
likfiaftic  cowf  u  #ii  a  iwttqr  oaly  i|iii4er  tjio  cognltioa  of 
tifcf  Qhvircb,  itod  to^  te  reiwyiied  (if  anwfs.)  jbl  Us  fcperioi 

judicatories. 
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JuAcatotieS)  tht  apfibl OQght  to  he  ari|}iidged  mflgwMJy^wi  >^  ■  i^ 

nade;  for  that  €Vaft  ia  tlie  Chfirdi'^f  Engmd^  there  ure     17  lo. 

visits  iiSicd  out  {a  eouiie^  for  f^sccotiag  ccckfiaftic  JnU  *■■■  ^ 

ceaces,  as  the  Wit  <<r  Bxi^mmmncsa^  Cd^V/id^  which 

efaongh  a'  otvii  wAx,  ytt  fodog  a  ^mtt  ^  ^xcicutioa  49f  an 

eeclefiai^  fetiteQce,  tmlds  the  ISeoteacc  t^fiiii:  reimvod 

by  liA  ecdefialtic  judicatory,  there  Hes  o^  at>peal  ag^nft 

the  writ^  aa  bei&g  purely  exccalivv:  Am  «hat  hefovf 

the  kte  unidb  of  Ih^  t^o  aadods.  It  was  never  kocnmi 

that  any  apped  from  4he  eeeMaftic  jadioatxdry  of  the 

dHireh,  lay  proj^eriy  or  regularly  ta  ^  ptfffiaitittiii  of 

Scotl&nd ;  nor  could  any  pmsedeot  he  ))»odiwd  ^f  fiNth 

an  appeal  brought ;  atid  fbr  full  Jdttfica»i^  <tf  hoi|i  the 

Frefi>ytry^$  and  thair^  own  prooeedlnga  in  lUt    oafe 

mgatnft  the  appellant^  re^^iMdeots  relied  'Oo  die  fdUcMr*  ' 

itt^  laws :  i.  The  thhd  aft  <X  King  iy%AKMrf  ^nd  Queei 

Jftfr^  1^89,  entitled^  aa  9^  abolUhiug  prelacy.     a« 

The  fifth  «£):  of  the  Ame  parKamant>  4^90:^  ^Ci^^ed^ 

an  aft,  ratifying  the  confeffion  of  faith,  and  fettling 

jPrefimeriaa  cho^b  govemsieiie.    ^.  The  ^wwtf^ttird 

ail  of  the  fame  pa^liamefity  emided,  ^aB  aA  for  fi^tlMg 

the  peace  and  c^sassA  of  ^he  ^httrdi.    .44  W^  MH^m 

the  fourth  feflion  of  King  William  and  Queen  Marf% 

ftrft  parihiment,  enritlod,  an  aft  fbr  tdklpg  <iie  oath  of 

allegiattce  and  affisrance.    And  on  tfce  f c^ltrkig  ft^sHOi^ 

mation  of  the  21ft  of  ManA,  1 7Qd>  entided^  an  aift  and 

{nx)clamation  againft  intruders  into  tlmtdkes,  (asMtt^ 

otiierthings)  »  The  (^een  and  the  Locid9  c^  faev^Dna^ 

*'  des  prlTy^couiicil  did  thereby  prohibit  and  difcharge 

''  all  pcrfons  who  have  no  authority  from  within  the 

'<  church  of  Scotland,  but  pretend  to  a  warrant  or  li« 

*'  cence  from  the  late  exauftorated  bifhops,  fince  they 

*«  were  exauftorated,  to  cxercife  any  part  of  the  minifte- 

**  rial  funftion,  within  this  church,  or  any  kirk  or  pa* 

*<  roch  thereof,  upon  pain  of  being  feized  ^nd  fecured 

^*  by  the  magiflrates  of  the  bounds,  in  order  to  their. 

<*  trial,  purfuant  to  the  aft  of  parliament  of  1693^  and  „ 

**  the  magiftrates  are  thereby  required  to  ieize  and  fe*  j^|^J 

^<  cure  fuch  peribns,.  and  punifh  them  according  to  law. 


\ 


Die  Luna^  13^  Fehruarii,^  t^o^f  This  petidon  of 
appeal  prefent;ed  to  the  Lords,  and  then  ordered,  that 
on  thurfciay  next  the  houfe  (houjd  take  into  confiderati- 
«A,  whether  the  petition  (hould  beread,  and  that  all  the 
Judges  (hould  then  attend  the  houfe,  and  all  the  Lords 
fummoned.  Lords  Jourtu  voL  xix.  p.  64.  and  Jcvis^ 

16* 


i6^  FehruAriif  the  petitioQ  read,'  and  ordered^  that  b^ 
fore  the  petition  be  received,  authentic  traofcripts  of  all 
•the  orders  and  proceedings  againA  Greenjbielis,  tonchlng 
the  matter  coniplaiitfed  otf  be  laid  before  the  houfe.  B. 
Journ^p*  68«  Delivered  in  Femru,  I'j^  .Alartii,  p*  iii| 
and  ordered  to  be  oonfidered,  w.bep  DpAor  Sadbeverth 
impeachment  oven  Veneris^  .24^  Martii,  the  orders  .and 
proceedings  being  laid  before  the  houfe,  ordered  that 
the  houfe  will  tON>morro\^  take  into  confideration  whether 
the  petition  ihall  be  received^  a^d  ^U  :tb#  Lords  fum^^ 
moned  to  attend,  p.  1 25.  And  SeUati,  2j^  Maftii^  1 7 10, 
after  reading  the  extracts  and  tranfcripts  of  the  orders 
and  proceedings  delivered,^  it  wrasc^der^d  by  the  Lof ds, 
that  the  petition  and  appeal  be  repeived,  and  that,  re- 
^ndents  anfwer  before  the  iirfi  day  of  next  feflion  of 
parliament,  ^d  that  their  council  be  at  liberty  to  argu^ 
in  the  firft.  place,  whether  this  appeal  be  regularly  aod 
|)rdperly  before  thisboufe  or  not^  p.  127.     And^ 

JXe.yew^^  l^  Martii,  .1710, after  hearing  council  to 
that  point,,  i^  was  reiblved,  that  the  petition  and  appeal 
k  regolarly  and  properly  before  the  boufei.  And, 
1   ■'  •  .  '  ■% 

.  After  hearing  council  on  the  petition  and  appeal  It 
^as  oiRDERXD  and  adjudgep  that  the  fentence  of 
the.  m^giftrates  of  Edinburgh^  and  the  decree  of  the 
Lords  of  Seffipn>  in  North  Britain;^  made  againft  the 
-£ttd  James  GreenJbUldsybt  reverfed.  B.  Journ.  p.  240^ 


Sir 
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Sir  Streynjbam  Mafter^  Kt.      -      -     Appellanr.  ^ 

Frances   Cook,  Widow,  and  John )  »  r      j     , 
f^ojrd.  Efq.  ,  -  -     ]  Respondents. 

THE  appellant  made  this  cafe:  That  G^^r^^  rj^j^.  g^ 
Middleton  Oldfield,  mortgaged  the  manor  of 
Sometford  in  Chejbire^  and  other  lands  in  Lancajbire 
and  Wefimoreland  \o  the  refpondent  CW,  for  about 
11,500/.  and  died,  in  Jqnuary,  i7o|»  ^^^  ^^c  equity 
,of  redemption  defcended  to  his  two  fillers  and  heirs  $ 
and  refpondent  Cook  wanting  her  money,  aa(l  the  coheirs 
not  being  prepared  to  pay  it,  was  forced  to  become 
purchafcr  of  Somerford  for  8000/.  or  thereabouts, 
^d  difcounted  fo  much  out  of  the  mortgage  debt; 
and  the  other  refpondent  Wardy  a  barrifter  at  law,  who 
tranfafled  Cook^s  bufinefs,  protniied  her  to  fell  Somerford, 
and  pay  her  8ooo/.  in  a  fhort  time,  and  accordingly 
treated  with  appellant,  and  offered  it  to  him  at  9000/* 
and  affirmed  it  was  worth  more,  but  that  he  deiigned 
appellant  a  favour  on  account  of  fome  family  obliga- 
tions ;  and  in  that  confidence  appellant  agreed  to 
purchafe  at  9000A  and  the  agreement  was  about 
8th  oi  June,  '710,  at  Ward\  importunity,  re- 
duced to  writing  to  this  purport,  viz.  *^  That  ap# 
**  pellant  fhould  pay  Cook  for  the  purchafe  of  the. 
**  Che/hire  c&ztCi  late  Oldfield's,  9000/.  with  intereft, 
**  from  December,  1709,  at  5/.  per  cent,  at  ieveral 
*'  days  therein  mentioned  -,  that  Cook  fhould  make  a  good 
•*  title,  to  the  liking  of  Mr.  JVeti,  (a  conveyancer) 
'*  and  on  payment  of  the  money^  make  reafonable  coa- 
**  veyances ;''  And  this  agreement  was  figned  by  ap- 
pellant and  Ward,  in  prefence  of  fVard^s  fcriviner,  who 
bad  written  it :  And  that  fince  the  agreement,  and  not 
before,  appellant  was  apprized  of  the  claim  of  one 
Davenport,  a  pauper,  who  bad  filed  his  bill  in  Chan- 
cery, unknown  to  appellant,  to  be  decreed  to  part  of 
Somerford;  and  that  the  yfrittngs  touching  the  title 
of  Somerford,  were  laid  before  Webb,  who  was  not 
fatisfied  with  the  title ;  and  refpondents,  in  Hilary 
term,  17 10,  filed  their  bill  in  the  Exchequer,  to  com- 
pel a  ipectfick  performance  of  the  agreement,  alledg- 
hig    that   they   had  obtained  a  releafe  from  Daven^ 

Ff  port 
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sport  to   Ward^   and    his    heirs;   and   that    appeUint 
in  his  anfwcr,  infifled  that  a  title  (hould  have  been 
made  out  to  fVebbh  approbation  before  the  refpondents 
were  proper  for  relief  againft  him^  and  that  the  Coort 
ought  not  to  compel  him  to  purchafe,  as  Ward  had 
elapfed  his  time  for  making  out  the  title  :^  Aq4  on 
the  hearing,  4th  Juniy  171 1,  appellant's  council  objefted, 
that  it  did  not  appear  that  fVard  had  any   authority 
from  Cook  to  treat  with  appellant  about  the  purchafe, 
and  that  therefore  the  agreement  was  void  by  the  Stat, 
of  frauds  $.   4*  and  refpondents  council  not  being  }»^ 
pared  to  anfwer  the  objeAion,  or  to  make  out  the  tide^ 
the  Court  indulged  them  witli  time^  and  refomed  the 
caufe  28th  June,  when,  refpondents  not  being  yet  ready, 
M'ere  ordered  to  pay  cofls  to  appelltnt^andhad  a  further 
day ;  and  6th  December^  the  cauie  came  oil  again,  when 
a  note  was  produced^  pretended  to  be  under  Wetl^t 
hand  (but  not  proved,  nor  mentioning  in  what  caofe, 
or  between   what  parties)   dated   14th  Niruember  be* 
fore,  which  fignified  his   liking  of  the  title,  to  as  to 
recommend  it  only  to  a  willing  purcha&r,  which  appel- 
lant infifled  he  could  not  be  termed,  and  at  the  dime 
time  was  firfl  produced  by  way  of  erhibk,    an  «- 
grcement  between   Cook  and  Ward^  dated  7th  Junty 
1 710,  the  day  before  the  agreement  between  appellant 
and  Wardy  which  was  faid  to  be  agreeable  to  the  al- 
legation of  the  bill,  and  equivalent  to  an  authority  in 
writing,  though  in  fa£V  it  did  not  agree  therewith,  and 
feemed  to  import  money  paid  by   Ward  to  Cooh^  and 
that  Cook  was  to  have  more  from  him  afterwards^  and 
then   Ward  to  have  the  benefit  of  the  purchafe  from 
CooV%  truftees;  and  fo  the  council  urged  that   Ward 
was  by  Cool  authorized  to  treat  with  appellant,  which 
appellant  infifled  could  not  be,  becaufe  only  an  equitable, 
not  legal  interefl,   was  vefled  in  Ward  at  the  moft, 
and  that  on  condition  that  he  paid  money  to  Cook^  which 
was  not   yet   paid  ;   befides>  the  eftate  at  law  was  nei- 
ther in   Ward  nor  Cook\  but  In  Cook'%  truflees,  aa  ap- 
peared upon  the  face  of  the  laft  agreemedt ;  which  was 
privately  made  between  the  refpondents,  of  which  ap*' 
pellant  had   not  the  lead  notice,  and  therefore  could 
not  have  equal  remedy  againft  Ward,  allowing  it  had 
been  a  good  authority  \  nor  had  appellant  any  oppor- 
tunity to  examine  to  the  time  when  the  fald  agreement 
was  executed,  which  he  infified  he  ought  to  have  had, 
and  the  rather,  becaufe  it  was  never  produced  before ; 

notwithflanding 
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potwjthikndioig  yrhich  QbjcAions  a  fpecifick  per- 
formance of  the  firft  agreement  was  decreed  againft 
the  appellant,  without  cofts  on  cither  fide  ^  whereby 
appellant  complained  he  was  aggrieved,  becaufe  he  was 
ready  and  willing  to  havp  paid  the  purchafe  money,  had 
the  title  been  made  out  to  WebFs  fatisfaflion  in  due  time^ 
which  was  not  for  near  twelve  months  after  refpon- 
dcQts  bill  file^i :  And  further,  becaufe  if  SoooA  to  Cook 
>y^s  a  v;^uable  confideration  for  the  eftate,  pooo/.  to 
be  paid  by  the  appellant  was  an  impofition  upon  him : 
And  again,  becaufe  the  releafc  bom  Davenport  was  not 
cfFeftual,  biing  naade  to  VTard,  who  had  no  freehold,  ' 
iadeed,  or  in  law,  nor  any  rcvprfion  at  the  time  of 
the  releaft,  and  therefore  the  releafe  could  neither 
tranfinit,  nor  txiin^^ifh^  -  Davenport\  right,  but  his 
eftgte  Aill  remained  in  him :  And  further  becaufe  re& 
jjondents  had  not  by  their  bill  fet  forth  any  fufEcient 
/authority in '^jrrf  from  Mrs.  Cooke^  to  make  or  fign 
the  agreement  yrithin  the  ftatute  of  frauds  j  nor  in- 
deed had  Cool  any  legal  intereft  in  the  eftate,  fo  as  to 
authorize  refpondent.  Ward  to  treat,  nor  had  he  any 
fuHicient  authority  from  Mrs.  Cooke  for  the  making  the 
agreement,  whereby  appellant  could  compel  her  to 
"perform  it :  And  finally,  becaufe  if  any  opinion,  as  to 
the  title,  had  been  given  by  JVebb^  (which  was  not 
prpved  i^  the  caufe,)  the  lame  did  not  import  his  WHliam 
liking,  the  title,  but  only  that  a  willing  purchafer  might  Turner, 
riih  Sie  venture  of  it,  which  appellant  did  not  think  it'^^j*'^ 
reaigna^le  tp  do  in  fo  great  a  value. 

Refpondcnts  fhew^d  that  on,  0/d/eId\  d^ath.  Ward, 
]  In  prder  to  help  Mrs.  Cook  to  part  of  her  debt,  which 
then  apioqnted  to  ii,4oo7.  befides  intereA,  did,  in  her 
name,  but  upon  his  own  account,  about  a  year  after, . 
agree  with  the  co-heirs  of  Oldfield,  for  the  purchalc 
of  the  Chejbire  eftate :  And  that,  7th  and  8th  Decem-^ 
her 9  1709,  the  co-heirs  and  trul^ees  of  Oldfield^  by 
refpondents  direction,  conveyed  the  Chejhire  eftate, 
in  fatisfaAion  of  the  intereft  then  arrear,  and  of  8400/. 
of  the  principal  money,  to  George  Hofier  and  Wil^ 
liam  Cpnfianiine,  Efqrs.  and  their  heirs  :  And  that 
there  was  a  memorandum  in  writing  figned  by  both 
refpondents,  dated  7  th  June^  17 10,  reciting  the  purT 
chafe,  and  that  it  "Was  intended  in  truft  for  Ward '^ 
be  paying  as  well  the  arrears  of  intereft,  as  the 
principal    fum    of  8400/.   with  the  growing  interefti^ 
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.from  8th  December^  1709;  and  accordingly  Cooh 
acknowledging  the  arrears  of  intereft  to  be  .then  paid 
by  Ward^  agreed  that  that  upon  payment  of  8400/. 
and  Intereft^  ihe  and  the  truflees  \(^ould  execute  con- 
veyancer, and  Ward  agreed  to  pay  the  fame  at  or 
before  ChrUtmas  after:  And  that  appellant  having, 
as  he  con^fled  by  his  anfwcr,  treated  with  Oldfield 
in  his  lifetime,  and  bid  above  9000/.  for  this  Chejbire 
eftate;  and  refpondent  Ward  apprehending  it  might 
be  acceptable  about  May^  1710,  offered  it  to  ap- 
pellant at  9000/.  which  he  readily  accepted,  and  the 
writings  of  the  title  were  fent  to  Webb^  to  perufcfor 
appellant,  and  a  memorandum  of  the  agreement  was 
fet  down  in  writing  by  Mr.  Jacob  a  fcrivener,  and 
friend  of  appellant,  dated  8th  June^  17 10,  viz.  ap- 
pellant to  pay  2ooo/.  at  midfummer,  with  'all  intereft 
then  due,  and  the  remaining  7000/.  with  intereft,  at 
Chriftmas  after,  that  appellant  fliould  have  the  rent  due 
at  Lady-day  then  paft,  and  the  advantage  of  all  lives  falleo, 
allowing  taxes,  fteward's  falary,  and 'other  deduAions 
ufual,  and  that  Mrs.  Cook  (hould  make  a  good  title  to 
the  liking  of  Mr.  fVebb^  and  upon  payment  (hould  at 
appellant's  charge,  make  reaibnable  conveyances;  and 
cacK  party  had  a  duplicate  figned  interchangably  of 
this  agreement:  And  that  for  avoiding  all  cavil  upon 
account  of  one  John  Davenport  a  pauper^  who  pre- 
tended fome  claim  to  a  fmall  part  of  the  eftate,  and 
had  brought  a  bill  in  Chancery  againfi  Cook'^  and  the 
co-heirs  of  Oldfield^  though  in  truth  he  had  no  right, 
refpondeat  Ward  agreed  with  him  for  his  demand,  and 
he  difmiffed  his  bill,  and  by  indenture  of  that  date  re- 
leafed  all  his  right,  and  that  this  deed  was  left  with  the 
other  >vritings  at  Mr.  Webb^s  chambers,  in  two  or 
.three  daya  after  the  date :  And  that  this  claim  of  Da- 
J.Je|cyll.  venport's  was  appellant*$  only  objeftion  to  the  title; 
Sana.  ^qJ  refpondcnts  infifted  the   decree  of  the   Exchequer 

Dodd.       ought,  under  thefe  circumftances,  to  be  affirmed. 

Die  Mariis,  13*^  Maii,  171 2.  After  hearing  coon- 
cil  on  this  appeal  it  was  adjudged  that  the  fame 
fhould  be  difmiiTed,  and  the  decretal  order  complained 
of  affirmed.^   Lords  Journ.  vol.  xix.  p.  446. 


Cafts  in  parliament 

Jonathan  Sbere,  Gent.        -        -        Appellant. 
Jo/epb  Cock^  -        -  -         Rcfpondent. 

TH  E  appellant    made   this    ca{e>:    That    refpon-  Cafe  8i. 
deoty  David  Codd,  William  Wogan^  and  appel- 
lant, 7th  oi  December^   ^7^5  »    became  jointly    bound 
to  George  Rohin/on^'Efq.  in  a  bond  of  400/.  penalty,  to 
pay  200/.  and  intcreft,  on  the  8th  March,  then  next,  and 
that  this  'was  for  the  proper  debt  of  the  other  three,  who         / 
^divided  the  money  between  them,  appellant  having  had 
no  part  y  and  then  refpondent,  Codd,  and  Wogan^  gave 
appellant  a  counter-bond  in  800/.  and  Robinfin,  about 
Irinity  term,  1706,  put  his  bond  in   fuit  againft  the 
four  obligors,  in  feveral  actions;  and  they  employed 
appellant  as  their  attorney  and  folicitor,   to  bring   a 
Bill  in  Cbanary^xo  be  relieved  againft  the  penalty  of  that 
bond }  and  appellant  therein  laid  out  con/iderable  fums, 
and  was  greatly  damnified  thereby,  and  by  the  adion 
brought  againft  himfelf;  and  his  co-obligors  refufing  to 
re-imburfe.  him,  he,  about  Hilary  term,   1708,  put  his 
counter-bond  in  fuit  againft  refpondent  only,  who  moved 
the  court  of  Comtnon^Pleas  to  have  appellant's  bills  tax- 
ed, and  brought  Codd  with  him  to  confcnt,   by  rule  of 
court,  to  pay  what  the  Prothonotary  ftiquld  tax  due  to 
him ;  but  refpondent,  or  Codd^  not  proceeding  upon  that 
rul^,  appellant  obtained  liberty  to  proceed  in  his  aAion  \ 
and  thereupon  refpondent,  upon  a  bill  in  Qhancery,  for 
relief  againft  the  counter-bond,  obtained  an  iqjundtion  to 
ftay  appellant's  proceedings  at  law  :  And  that  appellant 
in  his  anfwer  denied  the  pretended  equity  thereof,  and 
annexed  a  bill  of  his  difburfments  and  ^ther  demands, 
and  fubmitted  to  have  it  taxed,  and  to  deliver  up  the 
counter-bond >  on  payment  of  the  fum  to  be  taxed  ;  and 
then  exhibited   a  crofs-bill  againft  refpondent  and  the 
other  obligors,  for  difcovery  of  his  retainers ;  and  Feb* 
I4th»    17 10,  obtained  an  order  to  ftop  in  the  original 
caufe,  till  defendants  fhould  have  anfwered  the  faid  bill, 
and  then  both  caufes  to  be  heard  together,  and  there- 
by publication  was  ftayed  in  the  original  caufe,  according 
to  the  conftant  practice  of  the  Court :  But,  28th  June, 
IT  it,  refpondent, moved  to  difcharge  that  order,  and  it 
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4      *      ^  was  then  ordered  by  the  Lord  Chancellor^  (Harcourt) 
17 13.     then  Lord-Kccper,  that  refpondeat's  clerk  (hould  give 
appellant  a  note  in  writing,  where  the  other  defend- 
ants  lived,   and  appellant  to  proceed  againfl:   them; 
which  note  never  was  given :  Yet,  20th  of  July^   1711, 
refpondent  obtained  an  order,  whereby  the  order  of  the 
i4eh  of  J'Vi- was  difcharged,  and  appellant  deprived  of 
the  benefit  of  the  other  defendant's  anfwer  to  his  crofs- 
bill,  and  alfo  of  the  benefit  of  examining  his  witneffes : 
And  that  whilft  the  caufe  flood  in  the  paper  for  hearing, 
refpondent's  clerk  (without  any  order  to  transfer  it)  fet 
down  the  caufe  to  b^  heard  as  an  original  caufe  ;  and  in 
Michaelmas  term,  171 1,  brought  it  op  without  any  no- 
tice to  appellant  or  his  clerk,  and  fo   it  was  heard  ex 
farte^  and  a  decree  obtained  againft  appellant,  as  by  de- 
fault :  That  Robinfin  (hould,  at  refpondcnt's  charge,  ac- 
knowledge fatisfaflion  on  record  of  the  judgment  ob- 
tained by  him  againft  refpondent,  and  reipondenc  to  pay 
him  40/.  for  his  cofts ;  and  that  appellant  (hould  pay  re- 
foondent  all  cofts  which  he  had  b^ii  put  to  at  law  by 
Kobinfon*%  liiit  againft  him,  together  with  what  cofts  re- 
fpondent paid  in  tjiat  futt ;  and  if  refpondent  was  then  li- 
able to  pay  any  cofts  therein,  it  was  further  decreed 
that  appellant    fliould    indemnify    refpondent    agiiiift 
them,  and  alfo  (hould  pay  any  cofts  refpondent  had  been 
put  to  by  reafori  of  appellant's  putting  his  cotlnter-bond 
in  fuit,  together  widi  fuch  cofts  as  refpondent  fhould  pay 
Robinfon,  and  likewife  refpondent*s  pwh  cofts  in  this 
fuit;  and  that  appellant  fhould  deliver  up  his  counter- 
bond  ^3  be  cancelled,  and  a  perpetual  injunftion  agdnfi 
the  fame  5  and  in  appellant's  default  therem^  thai  Codd 
(hould  pay  thefe  cofts  to  refpondent,  and  b^  at  liberty  to 
make  ufe  of  refpondcnt's  name,  to  recover  over  againft 
appellant  unlefs  Caufe  by  the  return  of  a  fubpoena ;  and  that 
appellant  (hewed  caufe  againft  the  decree,  7th  Aday^ 
1 712,  andinfifted  on  the  irregularity  of  the  proceedings, 
which  was  referred  to  Mr.  Rogers,  who,  14th  May^  cer- 
tified that  the  proceedings  were  irregular  5  but  that  to 
this  report  refpondent  took  exceptions;  and  30th  of  July, 
1712,  the  report  was  difcharged,  and  the  decree  made 
abfolute;  which  proceedings  and  decree,  appe'lant  in- 
fifted  were  erroneous  and  unjuft ;  becaufe,by  order  of  the 
20th  Ju/y^  1 7 1 1 ,  the  order  of  the  14th  of  Feb.  was  dif- 
charged, and  appellant  deprived  of 'examining  his  wit- 
neffes, and  refpondcnt*s  caufe  heard,  ex  parte,  as  againft 
appellant ;   and  both  caufes  ought  to  "have  been  heard 
'  .  /together, 
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together,  and  pnblicatioQ  to  have  been  flayed   until  <■     "      \ 
defeodantg  had  anfwered  appellant's  crofs-bUl :   And     1713* 
further  inliAed  that  the  matter's  report  ought  not  to^  '    *  '-' 
have  been  difcharged|  and  that  the  decree  ought  to  have 
been  let  afide  as  irregularly  obtained ;  and  that  the  de-  ^ 
cree  was  itfelf  unjuft ;  becauic  appellant  ought  not,  to  pay  " 
reipondeot  any  cofts,  nor  mdemnify  him  againft  any»  on 
account  of  the  counter-bond  or  otherwife ;  and  that  the  j^  pmt* 
counter-bopd  ought  not  to  have  been  decreed  to  be  de-  *N.  Lech* 
livered  up,  nor  any  injunction  awarded  againft  it.  mere. 

The  refpondent  ftated  that  appellant,  an  attorney  at 
law,  by  the  means  of  David  Coddy  procured  150/.  to  be 
lent  by  Rohinfon^  Efq.  to  refpondent,  and  50/.  to  Codd  \ 
iind  that  the  bond  and  counter-bond  ftated  by  appellant 
were  entered  into  5  and  that  in  April  following  refpon- 
dent, who  had  no  acquintance  with  appellant,  paid  Codd 
150/.  with  intereft,  being  his  fhare  of  the  money  bor- 
rowed before  any  fuit  commenced,  and  Codd  undertook 
to  fee  the  bond  difcharged,  but  did  not ;  and  Robin/on 
took  out  a  writ  againft  re{pondent  Codd  and  appellant, 
who  aded  only  as  Codd's  attorney ;  and  Codd^  and  appel- 
lant, without  refpondent's  knowledge,  gave  bond  to  the 
iheriff  for  refpondent's  appearance  to  the  writ,  and  ap- 
pellant took  upon  him  to  appear  as  attorney  for  refpon- 
dent to  the  aAion  in  the  Common  Pleas ,  without  refpon-  . 
dent's  privity,  and  received  a  declaration  againft  re- 
fpondent in  that  aflion,  and  fuffered  judgment  to  be 
entered  againft  him,  and  afterwards  brought  a  wrir  of 
error  in  reipondent's  natpe,  and  procured  bail  thereon, 
and  appeared  to  a  Sic^fac'  to  aifign  errors,  and  the  judg- 
ment was  affirmed  without  the  leaft  knowJege  of  reijaon- 
dent  \  and  afterwards  exhibited  a  bill  in  Chancery^  with- 
out refpondent's  knowledge  in  the  name  of  himfclf,  re- 
fpondent and  Wogan,  againft  Robin/oh  -,  in  which  fuit 
Robin/on  ferved  refpondent  with  a  fubpcena  for  40/,  cofts 
of  over-ruling  exceptions  to  his  anfwer,  which  was  the 
firft  notice  refpondent  ever  had  of  any  of  thefe  pro- 
ceedings ;  and  that  the  principal  equity  fought  by  that 
bill,  was  for  appellant  to  fet  off  a  debt  he  claimed  of 
Robinfon  for  law  charges  againft  the  bond  ;  and  that 
this  bill  was  difmifled  with  cofts,  which  Rohinfon  com- 
pelled appellant  to  pay,  the  bill  being  framed  folcly  for 
appellant's  own  benefit}  and  then  Robin/on  proceeded 
on  the  judgment  againft  refpondent  and  Codd^  and  re- 
covered the  200/.  with  intereft  and  cofts  at  law,  and  le- 
vied 
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#    ii^ii"^  Tied  the  fame  oa  Codd  %  but  appellant  did  not  pay  any 
171 3-    part,  nor  was  appellant  in  any  manner  damnified  by  the 
'  faid  bond,  notwithftanding  which  appellant  brought  an 
aftion  againfl  refpondent  on  his  counter-bond  800/.   and 
extorted  20/*  from  him  on  pretence  of  damage ;  and  the 
condition  of  the  counter-bond  being  to  pay  at  the  day  in 
the  original  bond,  refpondent  could  not  at  law  plead 
payment,  though  the  money  had  been  really  paid  ;  and 
therefore  exhibited  a  bill  as  ftated  by  appellant }  and 
all  the  defendants  having  anfwered,  rules  were  given 
for  publication  in  Trinity  term,   1710  ;  and  after  pub- 
lication  twice  refpited    on    rei]x>ndent's  petition,    ap- 
pellant   moved   to   reipite    publication  further  to  the 
firft  day  of  the  then  next  term,  which  was  granted  on 
terms,  that  refpondent  fliould  be  at  liberty  to  fet  down 
his  caufe  the  fame  term,  and  appellant  to  appear  gratis, 
on  fix  days  notice  to  his  clerk  In  Court,  and  pray  no 
day  over  ;  and  pubiicatioti  was  afterwards  twice  refpited 
till  the  iecond  general  feal  after  that  term  ;  and  in  Hi^ 
lary,  1710,  purfuant  to  the  former  order,  the  caufe  was 
fet  down  for  the  ift  of  Fei.  ijio,  and  notice  in  wri- 
ting given  to  appellant's   clerk;    but   to   prevent  the 
hearing,  appellant,  in  that  term,  filed  a  bill  againfl  re- 
fpondent, Robin/on  and  Codd  \  and  by  petition,  fuppreflt 
ing  the  proceedings  in  the  original  caufe,  obtained  the 
order  that  proceedings  in  the  original  caufe  fhould  flay 
dll  defendants  fhould  anfwer  appellant's  bill,  and  then 
both  caufe^  to  be  heard  together,  which  order  wholly 
flopped  rcpondent's  caufe  1  for  though  refpondent  an- 
fwered  appellant's  bill,    yet  the  other  defendants  not 
anfwering,  the  cauie  could  not  proceed,  for  appellant 
never  ferved  Robinfon  or  Codd  with  a  fubpoena  to  anfwer 
his  bill,  and  by  this  artifice  appellant  always  meant  to 
delay  refpondent,  for  he  never  proceeded  in  his  canfe 
but  by  an  order   ifl  Auguft^   1782,  his  crofs-bill  was 
difmiflfed';  and  the  Lord  Chancellor,  on  a  full  hearing 
of  council  on  both  fides,  difcharged  the  order  of  14th 
of  February  \   and  on  reipondent's  fpecial  application, 
his  caufe  was  fet  down  to  be  heard,  and  a  fubpana 
ferved  on  appellant  to  hear  judgment ;  and  14th  ^No- 
vetnher^  1 7  f '»  the  decree  complained  of  was  made  on 
appellant's  default,  and  that  appellant  obtained  an  or- 
der to  refer  the  regularity  of  fetting  down  the  caufe, 
and  obtained  a  report  as  fhevred  by  him^  but  that  on  ref- 
'  pondent's  exceptions  it  appeared,  that  not  only  appellant 
was  ferved  with  a  fubpoena  to  hear  judgment,  but  alfo 

that 
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that  his  two  clerks  id  court  had  notice  that  the  caufe  was  *«    "      s 
in  that  day's  paper,  and  neither  of  his  clerks  had  denied     1713. 
it,  though  appellant  himfelf  had  irfade  a  bold  affidavit 5  ^ '"    »    ■  ^ 
and  therefore  the  Chancellor  allowed  refpondent's  excep-  j.  ^ 
tions,  and  afterwards  made  the  decree  abiblute ;  which  ^'    f^" 
refpondent  fubmitted  was  a  juft  decree^  and  ought  not  to  §,  Mead, 
be  rcverfed.  , 

Die  Veneris  J  19^  Junii^  1 7^3"  -^fter  hearing  coun- 
cil upon  this  appeal^  it  was  adjudged  that  the  fame 
fhould  be  difmifTed^  and  the  decree  and  proceedings 
complained  of  affirmed ;  and  that  appellant  (hould  pay 
refpondent  forty  pounds  for  his  cofts.  Lords  Journ. 
vol^  XIX.  p.  580.  ' 
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1713. 

Thomas  Pillans^  -  -   ^        Appellant. 

John  Harhnlsy         -         -       •        Refpondent. 

Cafe  82.  APPELLANT  made  this  cafe ;  Walter  Stuart^ 
jnL.  Q4irnilmsi  Denny  appellant,  and  refpondent,  by 
deed>  30th  Aprils  ^l^t  agreed  to  be  partners  for  nine 
years,  in  the  trade  of  catching  and  curing  of  filh  in  and 
about  the  iflands  of  -Boo/,  Aran  and  Kintire^  on  the 
weftera  coafts  of  North  Britain,  or  fuch  other  coafts  or 
places  as  any  three  of  the  partners  fhould  think  fit,  and 
to  depofit  2400/.  joint  ftock,  and  to  increaie  it  occafion- 
ally ;  appellant  was  appointed  to  be  fole  manager  in 
North  Britain^  and  refide  there  at  a  falary  of  200/.  and 
to  keep  books  and  tranfmit  copies  yearly  to  Stewart  and 
petin^  who  were  appointed  managers  in  London  \  all 
.  parties  to  be  equally  concerned  in  profit  and  lofs,  and 
accounts  to  be  balanced  yearly  in  London  \  and  after  the 
deed  executed,  rjefpondent  and  Denn  propofed  to  creft 
another  fiftiery,  between  the  i^jj/^  point  and  Nenv-Caftle, 
including  the  Fyrth  of  Forth,  under  the  covenants  in  the 
faid  deed,  and  to  add  looo/.  mbre  to  the  joint  ftock,  ap- 
pellant to  be  fole  manager,  and  have  50/.  per  annum  ad- 
ditional more^  which  was  agreed  to,  and  a  declaration 
thereof  executed  by  all  the  parties  5  th  May,  1709 ;  and 
17th  of  that  month  appellant  arrived  at  Edinburgh, 
and  went  forthwith  to  the  weftern  coafts,  and  with  great 
expedition  provided  fiftiermen,  boats,  cellars,  calks,  fidt, 
and  all  other  materials  necefiary  at  Boot,  Greenock,  and 
other  parts,  and  began  to  fifh  the  latter  end  of  June,  and 
ibme  of  the  men  and  boats  continued  fiihing  till  March 
or  -^/v/7  following,  and  bought  a  large  boat,  and  hired 
a  marque  at  9/.  a  month,  which  he  fent  to  the  weftern 
ifles,  with  money  and  all  neceflaries  to  catch  and  buy 
fifli ;  and  caught  and  bought  feveral  quantities  of  cod 
and  herrin2;s,  which  were  afterwards  fent  to  foreign  mar- 
kets, and  fent  an  account  of  all  his  tranfaAions,  with  in- 
voyces,  &c.  to  the  partners  in  London,  apd  received  their 
anfwer?  from  time  to  time,  acknowledging  the  receipt 
thereof  5  and  in  Ju/y^  1709*  appellant,  by  orders  from  the 
partners  at  London,  met  Stewart  at  Edinburgh,  who  told 
appellant,  refpondent  and  Der^n  were  refolved  to-ereft  a 
ififliery  on  the   north  coaft  of  North  Britain,  and  left 
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ertQry  thing  to  hid  management,  and  then  produced  and  <'^«j  "■■■  v 
read  a  fetter  figned  by  them,,  dated  at  London,  July  23^*  *  7 '  3* 
to  that  purport.  Appellant  and  Stewart  accordingly  enp>  ^ 
tered  into  meafures  for  ere^ing  fuch  fifhery,  but  finding 
it  hazardous  and  difficult,  unlefs  fome  gentlemen  refid- 
ing  in  North  Britain  were  IJkewife  concerned,  therein^ 
agreed  to  take  in  partners  for  ope  moiety  of  the  new  un«^ 
dertaking,  and  keep  th$  other  for  the  joint  ufe  and  bene- 
fit of  the  old  partnerfliipi  and  accordingly  executed  an 
agreement,  dated  Sept.  21  ft,  1709,  between  Stewart  znd 
appellant  of  the  one  part,  and  James  Gorden,  James 
Moodie,  John  Sinclair  of  Barrack,  John  Sinclair  oi 
Lybfter,  Patrick  Dunbar,  and  John  Innes^  of  the  other 
part,  to  trade  jointly  in  buying,  felling,  catching'  and 
packing  of  fi(h  on  4he  coaft$  of  Caithnejs  and  Strathna-* 
ver,  and  frefli  rivers  adjacent }  and  Stewart  and  appeU 
lant  to  advance  half  the  money  necefijiry,  and  the  other 
partners  the  other  half;  and  appellant  received  a  letter 
dated  9th  Oilober,  1709,  at  London,  fubfcribed  by 
Stewart,  Denn,.  and  refpondent,  acknowledging  Ste^ih' 
art*s  return  to  London,  and  acquanting  them  with  the 
new  agreement,  and  direding  appellant  how  to  proceed 
as  to  the  fiihing  on  the  coafts  of  Ftfe  and  Ea/l  Lothian ; 
and  appellant  received  feveral  other  letters  fubicribed 
as  above,  ordering  a  copy  of  the  agreement  to  be  fent 
them,  and  afterwards  acknowledging  the  receipt  thereof, 
and  aflttring  appellant  no  money  fliould  be  wanting  od 
their  parts  to  carry  the  new  undertaking  to  perfeftion  j 
and  the  fiOiery  on  the  weft  not  anfwering  expe&ationi 
fent  direftions  to  bring  in  that  ftpck  to  the  other  under- 
taking, and  gave  particular  direAions  how  to  apply  and 
difpoie  of  it ;  and  refpondent  himfelf,  by  a  letter  dated  at 
St,  Ivej,  7th  January,  1709,  "wifhed  appellant  a  good 
journey  into  the  North,  and  If7ter  a'ia,  mentioned  that 
Denn  promifed  to  pay  Stewart  300/.  at  Chriftmas,  and 
if  he  will  not  pay  we  muft  drop  him  :  And  appellant  being 
ftill  encouraged  by  letters,  and  neycr  hearing  of  any  di- 
vifions  or  controverfies  between  the  partners  in  London, 
went  OQ  in  managing  the  fifhery  (in  conjunftion  with 
James  Gordon  and  the  other  new  partners)  on  their  and 
his  own  part,  and  from  time  to  time  traafmitted  them 
accounts  of  his  management  in  catching,  buying,  and 
curing  great  quantities  of  falmpn,  cod  aod  herrings,  an4 
fending  them  to  foreign  markets,  with  the  names  of 
the  ftiips,  and  to  whom  configned,  not  doubting  but  the 
feveral  letters  fo  fent  to  hioi  were  a  fufficient  con- 
firmation 
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firmation  of  the  agreement  made  in  Scot  land;  and  the 
fifhing  feafon  being  almoft  over,  appellant,  30th  ^/xrfi, 
1 7 10,  made  up  a  general  account  relating  to  the  filhery 
on  the  weflern  coafts,  and  fent  it  to  refpondent, 
Stewaftf  and  Denn^  and  bad  'before  that  time  paid,  ex- 
pended, and  ought  to  be  allowed  on  that  fiftiery  1897/. 
befides  800/.  paid  by  him  towards  the  fifhery  on  the 
north  coaft,  and  in  February  l^rri  came  to'  London^  and 
brought  the  accounts  of  the  weftem  fi(hery,  and  alfo  an 
account  of  his  payments,  &c.  to  the  northern  fiftiery  with 
him,  whereby  it  appeared  he  had  diiburfed,  on  account 
of  both  HiherieSy  above  6000L  befides  his  falary  and  com- 
miilion,  and  that  there  was  a  great  lofs  \  and  that  refpon- 
dent,  5  th  06iober^  1 7 1 1  >  (and  never  before)  declared  his 
dillike,and  that  he  would  not  be  further  concerned  there- 
in, and  exhibited  his  bill  in  Chancery  againft  Stewartf 
Denny  and  appellant,  iuggefting  a  fraud  in  drawing 
him  into  thofe  agreements,  and  advancing  of  feverai  fums 
of  money ;  and  charging;  that  he  had  demanded  an  ac- 
count of  the  finding  traoia^tions,  and  was  denied  it,  and 
informed  that  the  1000/.  advanced  by  him  was  not  laid 
out  on  the  fi(hing  trade;  and  that  appellant  never  entered 
upon,  or  carried  on  any  fiHieryin  Scotland  ^^  and  that  he, 
refpondent,  never  was  privy  to  the  agreement  in  Septenu' 
ber^  1709,  and  therefore  ought  not  to  be  bound,  thereby; 
and  that  the  whole  was  a  fraud,  and  carried  on  purpofe- 
ly  to  make  a  bubble  df  rdpondent ;  and  prayed  an  ac- 
count, and  to  be  paid  his  1000/.  with  intereft  zti 
cods  \  and  that  appellant,  8th  January ^  171 1»  anfwered 
and  denied  all  thefe  allegations,  and  annexed  a  fchedule 
of  all  his  payments  and  difbuiTements  ;  and  Stewart  and 
Denn  likewife  by  their  anfwers  denied  the  allegations; 
and  feverai  witnelies  were  examined,  and  the  caufe 
heard  before  the  Lord  Chancellor,  28th  February^ 
1712,  who  decreed  Stewart  and  appellant  to  account 
with  refpondent  for  all  fums  of  money  paid  by  him  to 
them,  or  either  of  them,  in  purfuance  of  the  articles  of 
30th  Aprily  1709*  or  of  the  agreement,  5th  May^  1709, 
or  any  other  fubfequeut  agreement  touci  jng  the  partner- 
fliip  between  refpondent,  Stewart  and  ripr;  Uant,  and  be- 
tween them  and  any  other  joint-aJvcntUicrs  with  them 
in  North  Britain,  and  Stewart  and  app^'lant  to  paywhat 
(hould  thereupon  appenr  due  to  refpoaJenr,  with  intereft 
from  the  time  refpondent  paid  it,  and  refpondent  to  be  ab- 
folutely  difcharged  from  the  articles,  agreements  and 
partnerfliips,  and  Stewart  and  appellant  to  indemnify 

him 
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him  from  all  cofts  and  damages  whatfoevcr,  touching  <  ■■■    '    "  % 
the  articles,  or  any  partnerfhip  in  refpeft  thereof,  and     '7*3' 
to   pay  cofts  of  fult :  And  appellant  complained  that  ^'     -  '■-  ' 
he  was  aggrieved  by  this  decree,  becauie  it  was  founded 
on  a  fujjpofition  of  fraud ;  that  there  never  was  aiiy  real 
and  fair  intention  in  appellant,  and    Stewart^  to  carry 
pn  the  partnerfhip,  according  to  \ht  articles  or  fubfe- 
quent   agreements   of  the   5th  May\  1709;  and  that 
refpondent  was  fraudukntly   drawn  *in  by  them  to  the 
faid  articles  and  fubfequent  agreements,  whereas  there, 
was  no  proof  in  the  caufe  to  warrant  fuch  a  fuppofition ; 
and  that  appellant's  whole,  conduflt  in  the  bufmefi,  and 
the   manner  of  his  coming  in,   fliewed  that  he  meant 
and  adVed  honeftly,  and  that  aiofe  which   happened 
arofe  meerly  from  misfortunes,  and  not  from  fault,  and 
that  it   would  be  of  mifcheivous  corifequence  5   to  fet  p  j^. 
afide  agreements  long  acquiefced  under,  upon  bare  fiif-  ^  Lech- 
picions  of  fraud  without  proof.  '  n^^rc* 

S/^«;^r//*ati6ther  partner,' alfo  feparately  appealed 
from'  the  d^erfce,  and  on  hi^  part  fhewed,  that  rcfpori- 
dent  was  fully  ap'f>rketf;*in(f  approved  of' all'  that  'had 
been  done  :  And  from'^dtb -^/>n^,  1709,  the*  date' of  the 
firft  partnerfhip,  to  tH^  beginning  of  '*tfovetnbe'r  follow- 
ing^ p^id  73^y.  and  appiel|atir786/.  iis.  prf.  both  which 
funjis  were  by.appelfanrVemitteiJto  Piflans  f'^ni  thzirC" 
fpqnient%'liugufff  ijit\\^f>ii^^  199/.  /[sl'iod.  mortj 
and  appellant  abdut  thsrt  titaehad  paid  706/.  12  J.  9^. 
which  (unis  W^re*  Jikewrfe  remitted  by '  appellant  -  to 
Pilhns  on  account  of  the"'fi(heries,  ^s  was  all  other 
money'  jjal'd  by  the  partner^;  and  that  refp6hdent  In 
his  bill  furthVr  charged  that  'atr  article  in "  t^d  inden- 
tures* ofiliging  him  to  fbbmit'to  arbitritprs-  bfefore  any 
fuit  commenced,  was  added  without  'his  'pHvityj  and 
this  appellant,  in  like  Aianner  contended;  that  the  de- 
cree*. Was  unjuft,  becaufe  there,  was  no*  proof  of  any  , 
'  furpi:ife  or  fraud,  either  in  the  faid  articles  or  execution 
thereof;  and  that  it  was  a  great  hardfhip 'on  him  to 
be  obliged  to  account  fof  Turns  received  on  the 
partnerihip  account,  fince  he  in  purpjancc  of  the 
articles  paid  thofe  fums  as  well  as  his  own  propor- 
tion, to  PillanSf  who  had  upon  oath  acknowledged 
the  receipt  thereof;  and.  was  willing' to  come  to  an 
account  on  the  foot  of.  the  partnerfhfp :  And  further, 
becaufe  refpondent,  was  fully .  fatisfied  with  all  the 
'  tranfaftions,  and  approved  of  them,  and  concurred  in 
the  directions  given  for  carrying  on  the  fifhery  from 

tim« 
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I-     "      ^  time  to  tinae ;  aad  neyer  cajled  for  any  accouut  till 
'  7 » 3-     1 7 1 1  >  when  he  knew  there  had  been  CQnfiderable  loflej, 
^      -  --^  to  which  appellant  was  equaUy  liabfle:  And  finally,,  be- 
J.Jekyil.   ^^^f^  refpondent  was  privy  to,  and  approve4  of  the. 
pencer     agreements  made  with  Gtrdm  and  the  others. 


Cowper. 


The  refpondent^  in  anfwer  ,ta  both  appeals,  fts^ted  : 
That  he,  in  1709,,  lived  aj  St.  Ivei  in  Huntingdon ;  and 
Stewart  and  Pilians,  being  nadves  of  Scotland,  and  then 
merchants  in  London^  "whcrc'Stewart  then.refided,  entered 
into  the.  partnerfliip  as  ftated  by  apppUams  $  and  th^t 
befides  what  appellants  had  /hewn,  it  was  thereby  co- 
venanted that  Pillafis  ihould  not  concern  himfelf  in 
any  private  trade  or  dealing  whatfoevcr  in  the  fifliery 
bufinefs,  without , the  ipedal  licenfe  of  all  the  parties, 
in  writing  unxler.  their  hands,  and  fhould  keep  books^ 
fairly  enter  all  fifh  and  merchandizes  xaught,  b6Qght 
or  received  in,  or  fold  or  delivered  oij^,  and  tlic  prices, 
debts,  receipts,  and  payments,  and  yearly,  betweea 
I  ft  Novemier  and  ift  December ^  .trfmfiait  to  Sten/^fart 
and  Denn  true  copies  of  all  bis  abcompts,  and  all  letters 
and  invoices,  and  all  othet  ifranf^diiojis  relating  Xd  the 
Jihery,  and.  that  the  acccunpt^dipuld  be  balanced  to  the 
I  ft  November  yeat-ly ;  and  that  Mr«  Bleau  ftipuld  be  their 
book  keeper  durbg  pleafur&^/aAd  that,  the  books  ot 
accompts, .  letters,  accompts»  bUls  of  la4iog»  and  dthex 
writings  relating  to  the  fiihery, .  ffiould  , always  ,J;)e  Jkept 
in  London^  31  the  houfe  of  Stewart)  or  fi^nn,  w^ere 
Harhne/p:  and  Pj7/tf«i-  ought  bAVc  free,  a<;;|3e*^^^^^ 

and  copy  tl^em  without. fiaterrvption:  ^Wii,.^^?^'^o^c 
of  the  parties  i^ould  fell  or  difpofe  of  his  ftiare  except 
bjrhis  kft  wil,  without  this  conftnt  of  the, jreft  or  two 
of  them^  awJ  that  the.  parties  iliould  meet  ppcre^  a  year, 
between  tft  December  and  i&  January^  3X  Stewarts 
ot.  DeufC^  .or  Cfther  convenient  place  in  London,  and 
fettle  a  plain  apcompt  o£  ftock,  profits  and  lofTes ;  and 
that  the  accbmpts  (hould.  6je,  yearly  balanoed,  ai^d  fuB- 
fcribed  by  all  parties,  and  never  after  qipeftioned^'  un- 
lefs  upon  a  palpable  erxot ;  and  that  the  profits,  (hould 
be  equally  divided,  every  "year:  And  that  r^foondent, 
purfuant  to  the  firft  and  leco^jid  agreeqiept,  depofited 
his  part  of  the  ftock  in  the. hands  of  Stewart  i  but  that 
Stewart  01, Pillans  did  Uot  bring  in  their 'proportions, 
either  of  the  original  .or  Additional  ftock,.  though  in 
the  agreement  of  the  5th  of  M<!^y%  it^  was  artfully  ex- 
prefted^  that  each  partner  had  \a£tually  brought  in  his 

proportion 
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proportion  of  the  additioDal  ftock:  And  thit  PWams  t ^  ■■  ^ 

veot  into  North-Briton  under  pretepce  of  managing  nt^. 
d)e  undertaking  in  oftching  fifli ;  bat  inftead  of  catch- 
ing and  curing  fiih,  the  only  thing  the  copartner*' 
fliip  was  to  ^  concerned  in^  bought  up  doths^ 
ierges,  ifaiffs,  and  ratios^  and  fent  theoi  to  the 
Canary  Iflands^  and  places  where  Stewart^  who  was 
a  wine  merdxant^  dealt,  and  wkh  refpondent's  mo* 
ney  carried  on  the  wine  trade  ;  Btit  that  as  to  the 
trade  intended  bf  the  articles,  there  was  not  the  leaft 
proof  that  PiUans  ever  caught  one  fingle  fiih  $  and 
though  Pillans  by  the  articles,  as  fuppofed  to  he  a  per* 
fan  of  fldU  in  catdiing  and  i:ttring  fifli,  was  to  to  have 
the  fole  management  with  a  faiary  ^f  250A  per  aftm- 
yet  he  owned  by  hiii  anfwer,  that  he  bad  not  any 
experience  or  knowledge  therein :  And  that  refpondenc 
aoquieiced,  in  expectation  of  great  profit  under  the  ma* 
nagement  of  PUlans  and  Stewart,  till  about  Juiy,  171 1 9* 
and  then  prelled  Stewart  to  let  him  )perufe  the  partner* 
fhip  accompts,  and  after  many  delays,  and  frivolous 
excufes,  r^Kmdent  was  ihewed  very  fine  books  neatly 
bound,  wliich  he  was  told  were  the  partneiifliip  books ; 
and  refpondent,  not  being  verfed  in  merchants  accompts, 
carried  an  acco$iptant  with  him  to  examine  them  \  but 
when  they  came  to  be  opened,  to  his  great  furprize, 
found  than*  blank  paper^  without  a  word  or  figure 
written  in  them;  and  thereupon  reQ>ondent.. finding, 
that  he  iiad  been  fraudulently  drawn  in  and  impo&d 
upon  by  the  appellants,  exhibited  his  bill  for  a  difcovery 
of  their  tranlafiions  under  the  partnerfliip,.  fmd  to  com*^ 
pel  them  to  repay  him  his  money;  and  thmi  the  appel* 
lants  infifted  by  their  anfwers,  that  they  had  .entered 
into  a  new  partoerihip  with  five  perfons  in  North-britain^ 
for  fifteen  years,  for  refpondent  and  Denn  as  well  as' 
themfelves,  and  that  the  refpondent  ought  to  be  bound 
by,  and  liable  to  that  partnerfhip,  though  they  did  not 
pretend  refpondent  was  ever  previoufiy  ac^fuaioted^there- 
withy  or  exprefsly  confented  to  it ;  and  that  when  the 
articles  of  that  partnerfhip  were  read  at  the  hearing, 
which  was  the  firft  time  refpondent  ever  faw  or  heard 
thofe  articles^  refpondent  or  Denn\  names  were  not 
once  mentioned  in  tbem>  nor  were  they  faid  to  be  entered 
into  by  appellants  on  the  behalf  of  the  refpondent  and 
Denn ;  and  the  articles  appeared  to  be  fuch,  as  put  it 
into  the  power  of  the  fix  North- Britifii  gentlemen, 
not  only  at  didr  pleafure  to  diipdfb  of  his  prefent  ftock, 

but 
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<■'■""  ^  but  to  call  for,  and  difpofe  of  as  moch  more   of  his 
i7<3-    money  as  they  f>lea(ed :  And  that  the  fchedules  annexed 

^  to  their  anfwers,  confifted  of  Items  and    particulars 
foreign  to  the  fifhing  trade  $  and  that  appellants  thereby 
endeavoured  to  charge  refpondent  \yith  confiderable  fums 
pretended  to  be  laid  out  by  the  appellants,  or  one  of 
them,  in  baying  up  cloths,  ierges,  ratins,  and  ftuffs, 
proper  for  their  bufinefs,  in  the  way  of  thdr   trade  or 
merchandize  of  wine  \  and   though  it  did  not  appear 
that  any  fi(h  was  ever  caught,  yet  PiUans  charged  ref- 
pondent with  his  falary  of , 250/.  per  ann.  and  Stenuart 
and  PillanSf  demanded  an  allowance  from  refpondent, 
about  1000/.  for  fallary  exchange,  and  remittances^  of  mo- 
ney from  Stewart  to  Pi/lans^  and  from^PUians  to  Stewart^ 
and  for  Bleaus  ialary  for  book-keeping,  although  no 
books  were  ever  kept  according  to  the  articles,  but  faid 
the  books  were  kept  at  Edinhurgh  %  an4  that  appellants 
at  the  hearing  infifted  on  Several  letters,  fome  fubfcribed 
by    refpondent,   and     fome   by    Stewart,   reipondent 
and  DefMy  as  evidence  of  refpondent's  confent  to  the 
Scotch  articles  ;  but  when  the  matter  was  examined  into, 
it  appeared  that  refpcmdent  was  drawn  in  to  fign  fuch  let- 
ters by  fraud  and  impofitlon ;  and  that  the  letters  were 
brought  ready  wrote  by  Stewards  book-keeper  to  the 
reipondent ;  and  though  the  refpondent  was  not  by  the 
EngHJb  articles  to  concern  himielf  in  the  management 
of  the  trade,  yet  he  was  thereby  made  to  give  direc- 
tions concerning  it,  to  the  end  that  appellants  might 
afterwards  tell  him  he  had  approved  what  they  had 
donej  though  he  was  then  a  perfeft  ftranger  to  the 
Scotch  articles :  And  refpondent  (hewed  that  the  Lord 
Chancellor  fpent  about  eight  hours  in  hearing  the  casfe, 
and    declared    <*   that  refpondent^s  proportion  of  the 
**  original  and  additional  flock  was  duly  raifed  according 
'<  to  the  faid  articles  and  agreement,  and  depofited  \idth 
**  Stewart  \  but  that   Stewart  ^nd  Pil/ans  hzd  not  ^d" 
•^  vanced  and  depofited  their  proportions   of  either; 
**  nor  had  Stewart  applied   refpondent's  money  as  he 
<*. ought  to  have  done,,  in  purfuance  of  the  faid  articles 
<•  and   agreement,  for  the  benefit  of  the  partnerfliip ; 
««  and  that  Pillans  was  fraudulently  repreftnted  as  a 
<*  perfon  of  (kill  in  the  trade  of  catching  and  curing  of 
<*  fifh,  although  it  was  admitted  by  him    that  he  had 

\*^  TLO  experience  or  knowledge  in  the  trade ;  and  tb;it 
<^  no  fuch  books  of  accompt  appeared  to  have  been 
^*  kept  by  PiUans^  nor  any  copies  thereof  yearly  tranf- 
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*'  mittcd  by  him,  according  to  the  articles,  to  StHvart  t      "■    ^ 

'^  and  Denn,    nor    were    any    books    of    accompts     17 '3* 

**  provided  and  entirely  kept  by  the  faid  Stewart  and  V    •  "  ' 

'*  Uenn,  of  the'-  negotiations  touching  the  partnerfhip^ 

'*  nor  was  any  tiade  of  catching  and  curing  fi(h  at  any 

'^  time  carried  on^  according  to  the  articles  or  agree-  > 

'*  menty  but  that  a  diffisrent  trade  and  negotiation,  not 

*'  warranted  by  the  articles  or  agreement,  was  carried 

'^  on  or  pretended  to  be  carried  on  by  Stewart  and 

*^  Pillans ;  and  therefore  refpondent  ought  not  to  be 

**  bounld  thereby,   or   afieAed  with  the  confequence 

*^  thereof;  and  that  the  whole  traniaAion  plainly  fhewed 

*'  that  there  never  was  any  real  and  fair*  intention  in 

^*  Stewart  and  Pillans  to  carry  on  the  partnerfliip,  ac- 

*^  cording  to  the  original  articles  or  fubfequent  agree« 

'^  ment^  and  that  the   refpondent    was    fraudulently 

<'  drawn  into  the  partnerfliip ;  and  that  the  whole  was 

•*  carried  on  by  Stewart  and  Pillans  in  fraud  and  de- 

*«  ceit  of  refpondent/*     And  did  therefore  order  ;^id 

decree,  as  appellant  Pillans  had  fliewed :  And  for  the 

reaibns  fet  forth  in  the  body  of  the  decree,  as  the  fpon- 

dation  thereof,  refpondent  inMed  it  appeared  to  be  juft,    *  j^* 

aJid  ought  not  to  be  rever&d.  S  ISlcad. 

Die  Luri£,  22^  Jt^nih  ^T^S*  After  hearing  coun* 
cil  on  thefe  appeals,  it  was  adjudged  by  the  Lords 
that  both  fliould  be  difinifled,  and  the  deaeeooippl^ned 
•f  affirmed.    Lards  Journ.  voU  xix.  p.  582» 
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Richard  Shee^  E  fq.  A  ppellant .    \ 

\Et  €  Contra. 
Tliomas  Lawkfs^  Gent,  Refpondent.  J 

THE  appellaAC  Shee  made  this  cafe  i  That   Thomas 
Denn,  Eiq.   2ift  December,  16319  mortgaged  the 
lands  of  Lovejlcnvn  in  the  county  of  Kilkenny^  in  Ireland, 
Xo  Ruhard  a^Ufs^  refpondent's  father,  for  90/-  for 
199  years,  from  25th  March^  then  next,  and   after- 
wards 2Qth  May^  1652,  for  valuable  coniideratioa  fold 
and  conveyed  ibe  equity  of  redemption  to  Ruhard  Sbeti 
Efq.  deceafed,  appellant's  grandfather ;  and  that  Rich- 
ard La^vJefs  died  in  1662,  leaving  Walter  Lanvlefs^  his 
ejded,   and  refpondent  his  fecond  fen,  and  the   pre- 
niifes  being  amongA  other  lands,   foon  after  veiled  ki 
King  CharUs  the  Second,  by  the  aft  of  fettlement, /Tj/- 
ter  exhibited  his  claim  before  the  commifEoners,  fag- 
geAiog  tjiat  the  premifes  had  been  mortgaged  ia  fee,  and 
that  he  was  intitled  under  a  ijbttlement  made   on  his 
father's  marriage;  and,  'iOtYi.Jitl^i  1.663,  w^  adjiK^daa 
innocent  papift,  and  reftored  accordingly:  And,  27th 
uiprily  ^-666*  Walter  %  and  r  ejpw^ent  his  hrotfacTj  for 
raliuaible  conftderAtioa^  bargained  «nd  fold^l  th«k  i^t 
and  iniereft  ifi  Lovefi^wm^  <q  j||j>eUafit's  &id  giaadfatheri 
his  executors  and  affigas;,  a^d  covenanted  that  be,  faki 
Richard  and  his   afligns,    (hould  quietly  enjoy  againft 
refpondent  and  his  faid  elder  brother,  and  againft  all 
perlons  claiming  by,  or  under  them,  or  either  of  them, 
and  that  by  virtue  thereof,  appellant's  grandfather  be- 
came well  intitled  to  the  mortgage,  whereof  he  had  long 
before  purchafed  the  equity  of  redemption:   And  that, 
by  indentures   of  leafe  and  releafe,  dated  ift  and  2d 
OEioher^  1672,  executed  in  performance  of  articles  made 
on  the  marriage   of  Marcus  Shee,   appellant's  father, 
Richard  and  Marcus  crv^veyed  the  mortgaged  premifes 
(amongft  other  lands)  to  the  ufe  of  Richard  for  life, 
remaiirier  to  Marcus  foe.  Ij^,    with  remainders  over 
in  tail-mail  fucceffively  to  lie  fons  of  Marcus  \  and  that 
appellant's  faid  grandfather,finding  that  thefe  lands  were 
part  of  the  fecurity  allotted  for  the  fatisfaftion  of  the 
Jorty  nine  officers,  and  that  confequently  his  title  under 
Denn  was  dqfeftive,   12th  OEloher,  ^^77 9  exhibited  his 
j^etition  before  the  commiffioners  appointed  for  fettling 

that 
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that  lecurity ;  flatiag^  that  the  right  of  redeeming   the 
premifes  was  vefled  in  his  then  majefty  for  the  uie  of 
tbefe  officers,  and  that  he  was  intitled  to  the  preemp- 
tion as  the  firft  difcovcrer,  under  the  rules  and  orders 
then  publifhed,  and  prayed  an  adjudication  accordingly, 
which  was  allowed ;  and  the  premifes  being  valued  by  the 
commillionerSy    Richard  paid  'his   purchafe  money    to 
Sir  Abel  Ram  for  the  ufe  of  the  officers,  and  thereupon 
the  lands  of  Lovejionvn  were,  by  letters  patent^  dated 
4th  ^/ly,  1679,  granted  to  him  and  his  heirs,    with- 
out any  truft  or  faving  whatfoever;  and,   i8th  March^ 
1684,  faid  Richard  by  his  laft  will,  deyifed  all  his  lands 
to  the  ufes  contained  in  the  marriage-iettlement ;    and 
continued    fcifed    until   his    death,   in    OBobetj  1687, 
and  that  then  Marcus  entered  and  enjoyed  until   1691, 
when    he    died ;    by    whofe   death  appellant  became 
intitled    as    his    eldefl    fon,    and    by     articles,    6th 
Juncy    id^jf    in  confideration    of  his  marriage  with 
Dyfnpna  Barnwell^    Lord   Trimleftown's  fiftcr,    cove- 
nanted with  Lord  I'rimlejiown  to  fettle  Loveftown,  and 
other  lands,  to  the  ufe  or  him  for  life,  with  remainders 
to  all  his  fons  in  fee-tail ;  and  that  after  two  defcents,^ 
and  an  uninterrupted  pofleffion  of  40  years  under  this 
title,  when  a  new  generation  was  fprung  up,   fefpoo- 
deqt,  25th  November^  ^1^1 9  filed  a  bill  in  the  Exche- 
'  quer  of  Ireland  againft  appellant,  fuggefting  that  faid 
Richard  Lawlefs  had  affigned  the  mortgage  to  refpdn- 
dent  by  a  deed  or  writing,  dated  3d  March,  1640, 
(whereas  it  appeared  by  respondent's  anfwer  on  oath, 
that  he  was  not  then  born)  and  ulfo  that  his  father  had 
devifed  the  lands  to  him  by  his  will  in  1662  ^   that  his 
elder  brother  fValter  claimed  the  mortgage  only  in  truft 
for  rbfpondent,  that  the  inheritance  and  right  of  re- 
demptipn  was  granted  to  colonel  CaJtUj   and  that  re& 
pond^nt  purchafed  from  the  colonel's  daughter,  and 
that  Richard  Shee^  appellant's  giandfather,  did,  by  obli- 
gation dated,  8th  Februaryy  1666,  bind  himfelf  to  the 
refpondept  in  1000/.  with  condition  to  be  void,'  if  he 
Richard  (hould  yield  up  the  pofTeflion  of  the  premifes  . 
to  refpondent  on  the  25th  Marchy  1674,  and  therefore 
prayed  to  be  decreed  to  the  pofTeffion  of  the  faid  lands 
of  Loyejhwny    and   an   account   of    the   profits   fincc 
1674:  And  that  to  this  bill  appellant,  17th  Afay,  1709, 
put  in  a  plea,  and  fet  forth  the  fettietnent  made  in  per- 
formance of  the  marriage-articles,  ^e  adjudication  and 
certificate  of  the  commiffioners,  and  the  patent  paflcd 
G  g  2  thorenp^. 
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^  thereupon,  and  pleaded  that  he  was  a  parchaier  for  a 

1715.     valuable  confideration,   without  notice  of  refpondems 
pretended  title }  and  that  this  plea  was  argued  3d  June, 
1709,  and  over-ruledy  and  appellant  ordered  to  anfwer 
by  the  eflbign  day  of  the  th^n  next  term ;  and  accord- 
ingly appellant  anfwered,  and  faid  he  believed  the  faid 
bond  was  fraudulently  contrived,   and  infifted  on  the 
xnarriage  fettlesnent,   certificate  and  patent,  the    long 
pofTeflion  of  him  and  of  his  anceftofs';   and  upon  the 
refpondent's  own  conveyance  executed  in  Aprils  1666  \ 
and  1 6th  Auguft,  ^l^t  exhibited  a  crofs-biU  againft 
the  refpondent,  fetting  forth  his  title  as  before^  and  the 
ftale  and  frivolous  pretentions  of  refpondent    againil 
his  own  deed,  and  a  quiet  poflef&on  of  40  years  ;  and 
therefore  prayed  that  refpondent  and   his  confederates 
might  difcover  where  the  bond  lay  all  that  time,  and 
whether  any  other  writing  or  agreement  had  palled 
between  the  appellant's  grandfather  and  refjpondeni,  or 
.  his  brother  WalUr  LawUfs^   concerning  the  lands  of 
Lovefionvn\     and  that  the  appellant's  title   might  be 
eftabliflied :  And  that  refpondent  anfwered,  23d  Febru- 
ary ^  1709,  and  confefled,  that  appellant,  his  father,  and 
grandfather,  had  quietly  enjoyed  for  40  years;  and  laid 
he  remembered  no  writing  or  agreement  made  between 
the  appellant's  grandfather  and  refpondent,  or  hk  bro- 
'  ther  Walter i  concerning  the  lands,  except  the  bond  and 
condition ;  and  poCtively  denied  the  conveyance  executed 
by  him  v\  1666,  though  it  was  fully  proved  in  the 
caufe:  And  that  iflue  being  jomed  in  both  caufes,  wit- 
neifes  were  examined  on  both  fides,  and  appellant  made 
.  undeniable  proof  of  his  title ;  and  refpondent  attexbpted 
to  prove  the  bond,   by  the  (ingle  teftimony  of  one 
Walter  Dobbins ^  who  by  agreement  was  to  have  a 
third  part  of  the  lands  in  queftion,  belides  other  gra- 
•  tttities  for  his  evidence  ;  and  who  afterwards  in  his  laft 
ficknefs,    through  remorfe  of  confcience,    owned  his 
wickednefs,  and  the  great  wrong  he  had  done  appellant, 
as  had  been  proved  in  the  cauie  i  And  that  the  refpon- 
dent finding  the  pretences  made  in  his  x)riginal  bill  too 
weak,  fet  up  another  pretence,  and,  a6th  June^  17 10, 
exhibited  zfupplemental^bill  againft  appellant,  fuggeltiag 
that  among  fome  papers  loofely  kept,  he  found  a  deed- 
poll  under  the  hand  and  feal  of  appellant's  grandfather, 
dated  in  0^^^^,  1677,  reciting  that  refpondent  being 
in  February 9  1666,  lawfully  interefted  in  the  lands  of 
Loveftonun^  did  put  appellant's  faid  grandfather  in  pof- 
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leffion  thereof^  and  coniented  he  (hould  enjoy  the  fame  <■'■".    » 
until  2 sih  March,  1674;  and  that  90/.  became  due  to      »7'3.' 
refpondent  from  f^d  Richard  Shee,  for  the  profits  re-  ' 
ceived  in  the  mean  time,   and  therefore  by  that  deed 
(aid  Richard  Shee,  in  confideration  of  being  difcharged 
of  the  90/.  undertook  to  obtain  certificate  and  patent  of 
the  faid  lands  in  truft  for  refpondent :   And  that  appel- 
lant, 1 2th  Novimierf  17 10,  anfwered  the  fupplemenjtal 
bfll,  and  infilled  that  he  was  a  purchafer  for  valuable 
coofiderationy  without  notice  of  refpondent's  pretence, 
and  that  refpondent  had  contrived  that  pretended  deed 
of  truft,  which  was  inconfiftent  with  what  refpondent 
had  fworn  in  his  anfwer  to  appellant's  crofs  bill :    And 
fith   December 9    17 10,     appellant    exhibited    another 
crofs-bill  againft  refpondent  and  his  confederates,   for 
a   difcovery  of  this  new  management  and  contrivance, 
and  to  know  how  refpondent  came  by  that  deed,    and 
why  he  had  not  mentioned  it  in  his  original  bill,  or  in 
his  anfwer  to  the  firft  crofs-bill,  and  why  he  lay  ftill  fo 
many  years  without  giving  notice,  or  making  a  demand, 
though  he  lived  in  appellant's  neighbourhood  i    And 
that  refpondent  put  in  an  anfwer  to  part^   and  a  de- 
murrer to  the  refidue  of*  the  laft  bill  $    and  by  his  an- 
fwer confefled^  that  he  had  lived  all  along  near    the 
manfion-houfe  of  appellant's  father,  and  grandfather^ 
and  faid  he  did  not  forget  the  deed,  or  the  contents 
thereof,  but  always  remembered  it.  and  always  had  it 
in  his  cuftody,  but  it  did  not  come  to  his  knowledge  ^  * 
among  what  papers  it  lay,  till  his  fpn  accidentally  found 
it  about  a  twelve  month  befote :   And  that  the  caufea 
came  on  to  be  heard   19th  February,  171 1,  and  were 
adjourned  over  to  the  aoth  of  May  following 5  and  upon 
the  i^th  of  July^  1^712,  the  court  of  Exchequer  de- 
creed the  lands  to  refpondent,  on  the  faid  fuppofed  truft, 
and  referred  the  ftating  an  account  of  the  profits  to  the 
Remembrancer  5  and    2d  December ^   1712,   the  caufes 
were  re-heard  j  and  i6th  February  following,  Mr.  Baron 
Jobnfon  declared  his  opinion^  that  the  refpondent's  bills 
ftionld  be  difmifled  without  any  trial  at  law  -,  but  the 
other  two  Barons  direfted  a  trial  on  this  iffue,   whethie^ 
the  bond  in  1666,  and  the  deed  in  1677,    ^^^^  ^^^* 
cuted  by  appellant's  grandfather  5  and,  26th  of  Febrw 
Bry,  1 7 12,  ordered  the  ifliie  to  be  tried  by  a  jury  of 
the  city  of  Dublin,  and  would  not  permit  it  to  be  tried 
by  a  jury  of  the  proper  county^  where  the  credit  of  the  par- 
tiesand  witneffes  weret)eft  known :  And  that  S^e^appealed 

from 


4S4  Cafe0  in  parliament 

from  the  orders  of  the  i8th  7///^,  i6th  and  26th  Fetru- 
ary^  i?^^*  ^d  Laivlefs  alk)  appealed  from  thefe  or- 
'  ders  of  1 6th  and  26th  February ^  1712  ;  and  appellant 
Sbii  iniifted  that  the  Lords  ought  by  their  final  decree, 
to  eftablifli  his  title  and  pofleffion,  and  difmifs  refpon- 
dent*s  bills  with  exemplary  coftsj  becaufe  appellant 
was  an  innocent  purchafer,  without  notice  of  refpon- 
dent's  pretenfionSf  and  the  benefit  of  his  plea  ought  to 
have  been  referred  to  him,  in  regard  the  matter  thereof 
was  a  good  bar ;  and  becaufe  appellant  had  both  law  and 
equity  for  him,  and  refpondent  only  a  bare  pretence  of 
the  evidence  of  equity  fupported  by  a  fmgle  witnefs, 
who  by  his  own  confefTion  had  been  fuborned  to  fwear 
falfely :  And  further,  becaufe  refpondent  had  fet  up  a 
variety  of  fraudulent  and  inconfiflent  titles,  viz.  i.  An 
affignment  of  a  mortgage  made  to  him  exprefsty  by  name 
in  1640,  when  he  was  not  born.  2.  A  devife  made 
to  him  by  his  father  in  i662|  of  the  fame  mortgage 
when  his  father  had  no  power  to  difpofe,  he  being  a  no- 
cent  perfon,  and  the  mortgage  then  veiled  in  the  crown. 
3.  His  brother  JVa/ter^s  decree  of  innocencjr  and  the  trufl 
declared  thereupon,  which  was  both  fraudulent  and  ab- 
furd ;  unlefs  one  man  might  be  allowed  to  lend  his  inno- 
cency  to  fave  another  man^s  eftate.  4.  A  purchafe  under 
colonel  Cafili^  title,  which  was  a  mere  fiflion,  and 
not  one  word  of  it  in  proof:  And  again,  becaufe  the 
bond  was  apparently  feigned  and  contrived,  and  the 
deed  of  trufl  intirely  founded  thereupon,  mufl  necef^ 
farily  fall  with  it :  And  further,  becaufe  it  appeared  on 
the  face  of  the  pretended  bond  and  deed  of  trufl,  that 
both  were  grounded  on  a  fuppofition  that  refpondent  was, 
in  1666,  well  intitled  to  the  mortgage,  whereas  ic  was 
manifeft  that  he  had  no  manner  of  right  thereto :  And 
Edw.Nor-  laflly,  that  if  a  trial  at  law  were  neceflary,  it  ought  to 
they.  be  by  a  jury  of  the  County  of  Kilkenny^  where  the 
Rob.  Ray-  lands  in  queftion  lay,  where  the  parties  and  witneflTes 
mond.       j.^g j^  ^jjj  jjjg. J.  ^^^^-^  ^^g  jjg£j  known. 

The  refpondent  Lawlefsy  on  his  part,  fVated :  That 
Patrick  Denn  was  feifed  in  fee  of  Lovejtoivn,  and  had 
jffue  Thomas  and  Margaret  \  and  Richard  Laivlefs y 
,  refpondent's  father,  married  iJf^ir^^zr^/,  and  that  Pa' 
trick  Denn^  and  Thomas  Denn,  executed  the  mortgage 
of  163T,  to  Richard  Lawle/s,  for  90/.  being  part  of 
his  wife's  portion :  And  that  Richard  Laiv/e/s,  by  an 
iadoriement  on  that  deed,  dated  March  3d,  1640,  af- 
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ligned  the  mortgage  to  reipondent  his  youogefk  foa  $ 
^nd  by  his  laft  will^  dated  September  Sth,  1662^  deviled 
^he  mortgaged  premifes  to  the  refpondent^  and  the  reft 
of  his  real  eftate  to  his  eldeft  fon  Walter ;    and  that 
J^atrici   and  Thomas  Denn   were  attainted  of  treafo'n, 
in   Ireland^  in  1641  ;  and  that   the  eftate  of  Richard 
and  Thomas  Lawlefs^  was  in  the  time  of  CromwePi 
rebellion*  feifed  and  iequcftred,  and   fo  continued  till 
after  the  reftoration;    and  that   Walter  Lawlefs,  the 
eldeft  brother*  in  16631  claimed  his  paternal  eftate*  and 
alfo  Loveft^wn^  as  an  ipoocent  papift*   and  his  claim 
was  allowed*  and  he  put  into  pofte^n  \  but  gave  a  de- 
claration of  truft  as  to  Lovejlown^  to  reipondent,  who 
CDJoycdit;  and  that  in  1664*  Walter  joined  with  ref- 
pondent  in  a  leafe  of  Loveflown^  to  one  John  Fitz^Ge* 
raldf  who  paid  the  rent  to  refpondent :  And  that  Lovef^ 
town,  the  equity  of  redemptiion  and  inheritance  whereof 
was  forfeited  in  41,  by  the  attainder  of  the  faid  Patrick 
D^nn^  were,  an>ong  other  lands*  fet  out  and  allotted 
to  Colonel  James  CqfiU^  for  his  fervice  to  the  crown  in 
Ireland,  before  1649*    fubjeA  to  refpondent's   mort- 
gage: And  that  colonel  Caftk  had  iflue  ^nne,   who 
nuurried  Thomas  Tomlins',  and  leipoodent*  in  1665*  pur- 
chafed  from  Tomlins  and  his  «wife   the  equity  of  re- 
demption and  inheritance  of  Lov^own,  but  that  Tom^ 
lins  and  his  wife  afterwards  furrendered  Lovejlown  to 
the  crown*   without  refpondent's  knowledge*  without 
taking  any  notice  of  the  fale  before  made  to  him*  and 
thereby  the  equity  of  redemption  and  inheritance  of 
L$vefiown,  became  again  vefted  in  the  crown :  And  that 
Richard  Shee,  appellant's  grandfather*  who  was  council 
for    refpondent  and   Walter j  and  had  full  knowledge 
of  their  juft  title*  in  1666*  pretended  that  a  debt  of 
100/.  was  due  to  him  from  Thomas  Denn,  refpondent's 
uncle*  and  that,  he  had  promifed  to  fecure  it  on  Love/" 
town  ',  and  that  faid  Patrick  Denn,  and  Thonias  his  ion*  . 
had*  in  1652*  conveyed  their  equity  of  redemption  to* 
him*  although  they  had  forfeited  in  1641  j  and  not- 
withftanding  Shee  well  ki^ew  of  refpondent's/rwr  mort- 
gage* yet  he  threatened  that  he  ^ould  create  a  forfei- 
ture of  the  whole  eftate  of  the  family*  unlefs  reipondent 
would  permit  him  to  hold.  Lovejlown  until  Lady-day* 
1674*  in  fatisfa£lion  of  his  pretended  debt  of   100/. 
aod  that  refpondent*  for  quietnefs  fake*  fubmitted*  and 
put  him  into  pollei&on  accordingly:  And  the  iaid  Richard 
Sheep  Ac  8dx  of  February,  i666>  executed  a  bond  of 

lOooA 
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I'     **      ^  lOooA  penalty,  conditioned,  to  reftore  the  pofleffion  to 
>7i3*    refpondent  on  the  25th  of,  March^    1^74:  And   that 
'  Sbet  accordingly  enjoyed  Lovefiown,  not  only  to  the 
25lh  of  March,  1674,  but  under  the  fame  truft  held 
over  for  3  years  longer ;  and  the  prcmiles  bdng  then 
20l*perann»  thefe  3  years  value  amounted  to  910/.  which 
refpondent  frequently  demanded ;   but  Sbee  threatened 
to  difcover  not  only  the  defefk  of  refpondent's  title  to 
Loveflown,  but  to  fubjeft  the  reft  of  the  family  eftate 
fo  a  forfeiture,  in  cafe  refpondent  fhould  perfift  in  his 
demands  :  And  that  thereupon  refpondent  and  Siee  came 
CO  a  fecond  agreement,  by  which  the  refpondent  re- 
mitted the  90/.  and  in  confideradon  thereof.  Site  ex- 
ecuted a  declaration  of  truft,  dated  September  3d,  1677, 
reciting  the  condition  of  the  former  bond,  and  agreed 
that  he,  at  his  own  expence,    would  difcover  the  for- 
feiture of  the  equity  of  redemption  of  the  premifes 
to  the  commif&oners,  and  take  out  a  certificate,  as  firft 
^coveror,  and  pafs  patent  in  his  own  name,   but  in 
Cnift    for  refpondent;    and  would  immediately  there-* 
upon  put  the  refpondent  in  pofTeffion  thereof^  pnrfnast 
to  the  deed  of  truft:  And  that  Sbee  continued  in  pof- 
ieffion ;  and  in  1679,  paft  patent  to  him  and  his  heirs, 
iubjeft  to  the  truft,  though  not  expreffed  in  the  patent: 
And  that  whilft  this  matter  was  in  agiution,  the  bond 
and  deed  of  truft«  vdth  other  deeds  and  papers,  were 
miflayed,  and  not  to  be  found  by  refpondent  1  and  that 
Sbee  being  well  apprized  thereof,  very  unjuftly  fet  up 
an  abfblute  title  in  himfelf  under  the  patent :  And  that  ref- 
pondent frequently  demanded  the  pofTef&on  from  Siee, 
who  refufed  to  deliver  it,  though,  iu  1687,  fome  fhort 
time  before  his  death,  he  publicly  confefled  that,  he  had 
executed  fuch  bond  and  deed  of  truft  to  refpondent ; 
but  ftill  threatened,  that  if  refpondent  gave  him  any 
trouble,  he  would  difcover,  and  fubjeft  the  reft  of  the 
family  eftate  to  a  forfeiture :  But  he  foon  after  died,  and 
his  eldeft  ion  Marcus  entered,  and  with-held  Lovejlwm 
itom  refpondent ;  and  the  troubles  in  Ireland  happening, 
Marcus  foon  after  died ;  and  appellant,  as  his  eldeft  fon 
and  heir,  entered  and  with-held  Lovejlown  from  the 
refpondent,  who  continually  claimed  it,  though  his  faid 
bond  and  deed  of  truft,  with  other  papers,  were  un- 
fortunately miflaid  %  but  that  the  bond  being  found  ibme 
years  fince,  the  refpondent  again  demanded  his  eftate, 
9xA  an  account  of  the  pi:ofits  from  appellant ;   and  10 
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tJffvemieTf  X707,  preferred  his  bill  in  the  Exchequer  in  <"■  "  ■  » 
Ireland,  as  ftated  by  appellant:  And  that  appeUiant  i7'3- 
pleaded  firft  an  outlawry  for  debt,  and  that  being  re-  ' 
Tcrfed,  appellant  then  pleaded  a  pretended  reieafe  from 
*e{pondent  and  his  brother  Walter,  to  Rich/xrd  Shee^ 
appellant's  grand-father,  and  fcreral  other  matters,  which 
"vrerc  over-ruled.  Whereupon  the-  appellant  anfwered, 
and  infilled  on  the  conveyance  from  the  Denn*s  in  1652, 
and  the  pretended  reieafe  in  Aprils  1666,  which  (if  any 
fuch  there  was)  refpondent  faid  he  was  prevailed  upoa 
by  appellant's  grandfater  to  execute,  in  order  to  fa- 
cUitate  the  pafling  the  inteofded  grant  in  truft  for  refpon- 
-Oiac,  that  reipondent's  title  might  not  obflru6t  the  pafT- 
ing  it :  Aad  le^pcmJeot  infilled  that  the  marriage  fet- 
dements  relied  on  by  appellant  were  vohn^ttary,  bemg 
executed  after  the  marriage,  and  the  lands  of  Livef- 
town  not  mentioned  in  any  of  the  articles  before  the 
maniages ;  and  refpondent  fhewed  the  proceeding  dated 
by  appellant,  and  that  the  Court  took  time  to  confider 
from  the  20th  May  to  the  i8th  of  Jufy,  17 12,  and  then 
imanimoufly  decreed  the  premifes  to  refpondent,  and  an 
ifijan£lion  to  put  him  in  pofleffion  thereof,  and  that  ap- 
pellant fliould  account  for  the  profits,  from  the  3d  of 
Septemher,  1677  :  And  refpondent  flated,  that  immediate- 
ly thereupon  feveral  popifh  peribns,  by  appellant's  direc- 
tions, were  fent  pofl  to  refpondent's  houfe  in  the  County 
of  Kilkenny,  before  refpondent  knew  the  decree  had 
paiFed  in  his  favour ;  who,  with  fire  arms  and  other 
vreaponsj  under  colour  of  a  warrant  to  fearth  for  flolen 
goodsj  though  none  were  loft,  dragged  refpondent 
down  flairs  by  the  hair  of  his  head  naked  out  of  his 
fick  bed,  and  in  that  manner  carried  him  away  about  a 
mile,  threatening  that  he  (hould  rot  in  gaol,  unlefs  he 
would  then  reieafe  all  his  right  in  Lovejlown,  w\{\c\\ 
appeared  by  affidavits  read  in  the  Court  of  Exchequer ; 
but  that  not  prevailing  to  obtain  a  reieafe,  appellant  ap-  . 
plied  for  a  re-hearing  \  and  the  caufe  was  accordingly  re- 
heard the  24  of  December,  17 12,  the  16th  and  26th  of 
February  f  following,  when  the  Court  ordered  a  trial  at 
law  at  the  Exchequer  bar,  on  the  iflue  ftated  by  appel- 
lant ;  and  that  appellant  now  complained  of  that  iflue, 
though  he  defiredit  by  his  petition  for  a  re-hearing;  and 
refpondent  himfelf  appealed  from  the  orders,  direAing 
the  iifije  in  regard  to  the  bond  and  deed,  had  been  fully 
provedjon  the  hearing,  by  feveral  credible  living  wit- 
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nefles :  And  iolifted  that  the  decree  of  the  i8th  of  Ju/fi 
I7i2»  ought  to  be  affirmed. 

Die  SaUati,  27**  Junii,  17 13.  After  hearing 
Spencer  council  upon  both  appeals,  it  \i(as  ordered  by  tl^ 
w  ^  m  ^^^»  ^^  ^^^^  petitions  and  appeals  ihould  be  dif- 
Wimama  ^Boil&d. .  Lards  Journ.  vol.  xix.  p.  588. 
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If^illiam    Defpard^    Efq.     Thomas'^ 

Croafdaiky  Efq.  and  others,  Exe-  I  e^^^xu^^^ 
cutors  of  the  laft  Will  o{  Thomas  y^PP«"«"^s. 
Ctoajdaikj  Efq.  deceafed. 


' 


Arthur   Ormjhy^  Efq.   Dorothy  hisi 

Wife,  IVilliam  UJber^  Efq.  and  ^Refpondentf. 
Letice  his  Wife,  -  J 

THE  appellants  made  this  cafe:  That  Sir  i^rnrjCafe  8*^. 
Waddingtony  Knt.  being  feifed  in  fee  of  the  lahds 
of  Woodfordi  in  the  county  of  Galnvay^  in  Ireland,  and 
of  certain  iron-works,  and  woods  of  iitde  value  there*> 
on,  and  intided.to  a  term  of  years  in  the  lands  and  iron- 
^works  of  Scariffe,  in  the  connty  Clare ^  and  having  one 
fon,  Digby^  and  two  daughters,  refpondents  Dorothy- 
and  Letice^  (the  fon  a  young  child,  and  the  yonngeft 
daughter  about  17)  by  his  laft  will  in  writing,  deviled 
all  Ids  lands  and  real  eftate  whatfoever,  (fubjc^  to  cer- 
tain payments)  to  his  faid  fon  in  tul,  remainder  to  his 
daughters,  and  the  he^rs  of  their  bodies,  ifluing  refpeo- 
tively ;  and  directed  that  his  eftate  ihould  be  managed  by 
his  executors,  or  the  greater  number  of  them,  untiT  his 
laid  daughters  fliould  be  difpofed  of  in  marriage';  and 
appointed  Dame  Abigail  his  wife  (during  widowhood  , 

only)  Sifnon,  then  Bifiiop  of  Ltmerich^  afterwards  trani^ 
lated  to  Elphin^  Duke  Gifford^  Gilbert  Ormjbyj  Simon 
Purdon,  Efqrs.  Zachary  Orm/by,  Clerk,  and  Ihotnas 
Croafdailey  executors  ;  and  in  cafe  Croafdaile  would 
undertake  the  management  of  teftator^s  real  and  per« 
fonal  eftate,  and  make  it  his  only  bufinefs,  then  he 
recommended  to  his  other  executors  to  allow  Croafdaile 
I  ox.  per  ton,  if  200  tons  of  bar-iron  were  made  yearly 
in  the  works,  and  15/.  for  each  ton  of  bar-iron  made 
yearly  over  and  above  200  tons;  and  foon  after  died, 
and  his  fon  Digby  alfo  died  in  a  few  months  after,  and 
Dame  Abigail  and  Croafdaile  proved  the  will,  but 
the  other  executors  alfo  a£ted,  and  nothing  was  done 
without  their  concurrence:  And,  in  1692^  the  iron- 
works of  Scariffe^  with  the  appurtenances,  weire  let  by 
Dame  Abigail  to  Jd^n  EtnerUn,  Efq.  at  the  yearly  rent 
of  500/.  iind  reifKmdent  Dorothy  fooa  after  married  Ro- 
bert 
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/■  ■*  ■»»  hrt  Tempejlf  Efq.  who  took  upon  him  the  managcffleat 
1713.  of  the  real  eftate ;  aad  the  iron- works  of  Woodford  be- 
ing in  a  ruinous  conditionj  and  the  woods  almoft  de- 
ftroyed  by  foldiers,  and  common  trefpallers,  during  the 
late  troubles,  the  executors  and  co*heirs  pnanimoufly  re- 
iblred  to  let  the  fame ;  and  Emirton  treated  with  TVm- 
pefl^  and,  by  a  propofal  in  writings  offered  to  pay  150/. 
0fr  ann.  for  the  iron-works  and  lands  of  Woodford^  with 
the  privileges  thereunto  belonging,  and  particularly  the 
liberty  of  raifing  cinders,  and  making  ufe  of  the  woods 
which  belonged  to  Sir  Henry  fVaddington,  within  three 
miles  of  the  works  %  which  propofal  t\)fi  executors  ap- 
proved of;  and  Gilbert  Ormjby^  one  of  the  executors, 
(refpondent  Arthurs  father)  by  their  direftion,  impow- 
ered  Tempejl  and  Croafdaile  to  agree  with  Emerton  ac- 
cordingly ;  and  they,  7th  February ^  1^92,  by  a  deed 
-written  on  the  back  of  that  propofal,  agreed  to  let  the 
works  of  Woodfordy  with  thofe  privileges,  to  Emerton 
for  feven  years,  from  the  ift  of  May  following,  at  the 
yearly  rent  of  150/.  and  covenanted,  that  all  the  parties 
interefted  ihould,  upon  demand,  make  him  a  leafe  in 
due  form ;  and  under  this  agreement  Emerton  entered 
about  Map  1693,  and  managed  the  works  wholly  with 
his  own  ftock,  and  for  his  fole  benefit,  until.  ^0^1^, 
1694,  and  then  finding  that  he  c6uld  not  well  carry 
on  the  undertaking  without  the  aififtance  of  Croap 
doiU,  who  was  (killed  in  fuch  works,  and  had  great 
quantities  of  cord-wood  thereabouts,  prefled  Croafdaile 
to  become  fharer  with  him  in  the  works  of  Woodfoti 
for  a  third  part ;  and  "Thomas  Croafdaile^  who  had  long 
before  been  difcharged  from  the  management  of  Sir 
Henry  Waddington\  real  eAate,  was  at  length  prevailed 
on  to  become  Emerton^  partner  in  the  works  of  Wood' 
forix  And  Emerton  accordingly,  by  article^,  14th  June^ 
1694,  granted  and  affigned  to  Croafdaile  a  third  part  of 
the  iron-works  of  Woodford  \  and  Croafdaile^  in  confi- 
deration  thereof,  granted  to  Emerton.  two>  thirds  of  his 
woods  at  the  fame  price  he  had.  paid  for  them;  and 
about  that  time  refpondents,  William  Ufher  and  Letice^ 
intermarried:  And  in  September ^  1696,  Emerton  hav- 
ing affairs  of  confequence  to  manage  in  England,  pro- 
poied  to  furrender  his  leafe  of  Scariffe,  but  refpondents 
refufed  to  accept  it,  unlefs  he  paid  dowa  6o6/.  which  he 
accordingly  did ;  and  thereupon  fiirrendered  his  interefi 
in  both  the  iron-works,  wth  a  feving  of  the  third  part, 
-which  Croafdaile  had  iaWoodf^dvforkSi  and  Croafdaile 

at 
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at  the  fame  time  offered  to  furrender  his  third  part  alfo,  /■     ^.  ■/ 
provided  refpondents  would  allow  him  a  reafonable  dme     17 13. 
to  work  up  his  mine ;  but  Dr.  Zachary  Orm/by,  one  of  ^    ■  w  ""^ 
Sir   Henry  Wadington*s  executors,   perfuaded   him   to 
take  the  intire  works  of  Woodjhrd  on  the  fame  terms 
JEmerton  had  held  them  \  and   thereupon   refpondents, 
l^^r  and  wife^  by  indented  articles,  dated   17th   O^o* 
iety  1696,  agreed^  in  behalf  of  themfel^s,  and  of  TVm-     • 
pefii  and  refpondent  Dorothy,  then  his  wife,  to  demife 
unto  Croafiaile  the  town  and  lands  of  Woodford^  twen- 
ty-five acres  in  Killagown,  feventeen  acres  in    Chucoe, 
twenty-one  acres  in' 5/rryrrflj^,  and  twb  acres  in  Droo^ 
meinecotty^  with  the  iron- works,  woods,  and 'other  ap- 
purtenances, for  twenty-one  years  from  the  ift  of  May 
next  enfuing,  under   the  yearly  rent  of  150/.   with  a 
provilb,  that  if  Tempeft^  and  Dorothy  his  wife,  (who 
were  then  in  England)  fhould  not  give  their  confcnts  to 
that  agreement,  and  fignify  the  fame  in  writing,  under 
one  or  both,  their  hands,  before  the  i  oth  day  or  Decern^ 
ber  following,  the  articles   fhould  be  void :  And  that 
refpondent  Dorothy^  by  a  letter  from  Lotidon  to  Thomas 
Croa/daikj  dated  4th  May^   1 697,  confented  to  the  arti- 
cles, and  faid  fhe  wondered  he  had  not  received  former 
Xettefsi  which  fhe,  and  her  hufband,  had  fent,  to  fig- 
nify their  confents  ^  and  added,  that  Colonel "  Templtfi 
was  in  the  country;  but  as  foon  as  he  came  to  towa 
Croafdaik  fhouid  have  both  their  confents  in  fofin ;  and 
thereupon  Croafdaile  entered  and  enjoyed  the  iron-works 
of  Wooifordy  with  the  other  premifles  therewith  demif- 
ed,„and  duly  paid  the  referved  rent  to  Colonel  fempeji 
during  his  life,  and  took  his  acquittances  in  full ;  slad 
Colonel  Tempefl  dying  in  1699,  refpondent  Dorothy  af- 
terwards married  the  refpondent  Arthur   Ormjby,  and 
iuring  her  viduity,  fhe  and   ail  the   refpondents,  for 
many  years  after^  received  this  rent  and  gave  receipts  in 
fuU  \  and  fo  far  from  pretending  that  the  leafe  was  un- 
fairly obtained,  or  the  iron-works  under-let,  that  ref^ 
*  pondents  Ormjby  and  wife  exhibited  a  bill  againfl  Croaf- 
daile ^  in  his   life-time,  to  compel  him  to  accept  of. a 
leafe  in  due  form,  and  to  execute  a  counterpart:  And 
the  Earl  of  Clanrickard  being  feifed  in  fee  of  a  great 
part  of  the  lands  of  Dromeenecotty^  in    1697,  fold  the 
woods  thereon  flanding  to  f/lf/zry  Bargery,  Gent,  who 
cut  part  to  his  own  ufe,  and  afterwards  fold  the  remain- 
ing part  of  thofe  woods  to  Croafdaile,  who  alfo   dealt 
for  other  woods,  and  took  many  beneficial  farms,  and, 

by 


<64  (Cafe0  itt  i^atltommt 

I-    ^      ^  daile,  and,  notwithftanding  the  repeated  fubfequetit  a^ 
1713.     greemeots  of  refpondents,  on  the  8th  December^  17x19 
^   '  •'  "^'  decreed,  that  appellants  fliould  account  fojr  the  profits 
and  Talue,  according  to  the  verdiA,  without  any  allow- 
ance for  the  .management  of  the  iron-works:  Which 
djscree,  orders,  and  ilTues,  appellants  infilled  wereun- 
juA ;  becanfe  the  demife  to  Emerton  was  with  the  ima* 
.    nimoas  concurrence  of  the  executors  and  coheirs  of  Sir 
Henry  fVadington,  znd  the  rent  thereon  referred,  was 
as  much  as  the  works  with  the  appurtenances  could  then 
be  let  for  to  arefponfibie  tenant ;  fb  that  no  fraud  ctmld 
^  be  imputed  to  Croafdaile  in  that  particular :  And  again, 

becaufe  there  was  no  evidence  of  any  agreement  made  be- 
tween Emerton  2xA  Croafdaile^  at  or  before  the  demife,  to 
let  Croafdaile  into  a  partnerfhip ;  00  the  contrary  it  ap- 
peared that  Croafdaile  gave  a  confideration  about  a  year 
and  a  -half  after,  to  be  admitted  fharer  for  a  third  part  : 
And  finally,    becaufe   the    agreement  in    1596,    was 
E  Nor-     "^a^c  ^^  ^^  earnefl  entreaty  of  Dr.   Zaehary  Ormfby^ 
they.         *°^  refpondent  UJber,  with  full  notice  of  all  the  prece- 
Spencer     dent  tranfaftions,  and  of  the  value  of  the  premifes ;  and 
Cowper.    confirmed  by.  repeated  a€^s  of  refpondents,  and  air  the 
parties  concerned^  during  the  fpace  of  thirteen  years. 

The  refpondents,  in  affinnanbe  of  the  decree^  in  ad- 
dition to  the  fafls  ftated  by  appellants,  fhewed  that  Sir 
Henry  Wadington  finding  himfelf  in  a  declining  flate 
of  health,  aiid  intehdmg  that^e  Works^  fhould  be  car- 
ried on  after  his  death  for  the  benefit  of  his  children^ 
who  were  all  infants,  pitched  upon  Groafdaile^  a 
.relation  whom  he  had  inflrufted  and  bred  up  in 
the  bufinefs,  and  who  had  become  very  able  and  fkil- 
f al  in  the  management  of  the  works,  and  all  other 
his  concerns  ;  and  by  his  will  deviled  all  his  real 
and  perfonal  eflate,  in  failure  of  ifTue  in  his  own  chil- 
dren, to  Croafdaile  and  his  heirs  male^  and  therein  par- 
ticularly recommended  to  Croafdaile  the  management  and 
overfeeing  his  iron-works  and  other  concerns,  and  Itft 
it  to  the  refl  of  the  executors  to  allow  him  what  yearly 
falary  they  fhould  think  fit  for  his  care  and  trouble 
therein ;  and  gave  him  a  legacy  of  2o/.  for  his  lafl  year's 
fervice,  and  direAed  he  fhould  have  the  allowances 
flated  by  appellants^  and  then  added,  ^'  If  my  kinixnan, 
"  Thomas  Croafdaile^  fiiould  be  fo  unkitld  and  uncon- 
<*  cerned  for  my  family,  as  to  refufe  or  defied  to  ma- 
**  nage  the  eflate  and  iron- works,  for  the  cofifideration 
<<  afore-mentioned,  or  fuch  other  reafooable  allowance 

€€  and 


*^  and  compeafatioii.  ts  my  caEficutots,  or^.tb^.^^ter 
'fi.iiumber.  o£  them,  .fliaU,  agrae  to,  or  (ball  not  ^e  a 

>  ^'  joft  account  of  hiairoft,  kit  ca^iiot  expeA  to  defove 
^  the  kmdnefs  Intended  faim  in  brio^g  him  io,  aQd,^i|i» 
**  6tikng  him  to  thej-everfiOfi  of  my  whol^  c(Utc^  real 
ff  -aod  peffooaly  if  all  my ,  chUdcca  die  ivithout  iflbe^ 
^  and  dif^oioting  myiieir^t  la^  :•  ^  Afid  chtt  Croaf- 
4^i^,'«fMrjSiri2m>y'ef  death,  managed  all  the  eftate* 
tmdt  ia  id^z^  inftead  of  carrying  on  the  works  of  Scar^ 
tt^ebc  made  a  leafe;  thereof  to  Morton  for  tbittteen 
yeac%  at.  500/1^3  year^.  and  got  iady  fTaJwgton  to  joia 
wij^h»ntherein>  which:  was  .the  only  aftlgie  did  aaieje* 
cutri& :  Ai^  to  the  works  at  ^^e^^r^*  he  infiaoated  to 
lady.  fFadingUfi  and>.  refpbndeQts,  the  daoghters^' that 
thole  works  wouidbealofs.to  them;if  they  flionldcarry 
tbea»oov  and  propofed  to  take  aileafe  thereof^  wit^ 
otheF'laodSx  at:'8o/.  ayear,  althougl;i  he  t6ld  them,  he 

.beli^edit  would  break  him  if  he  Aould  take  .it  at  that 
rent9.bttt.ifaeyxejeded  this.ofFer;. and  finding  himielf 
diiappoionid^  cefolved  to  cprnpafs  his  ends  Hy  an-  under- 
hand  tseaty  with  Mmtrtm.Ux  his  taking  a  leafe  at  15c/. 
A  yettr,  .but  Crfiofdaik  to.  go  a  (barer  a  third  .part ;  and 
Cfafiaih  affirmed  ..to  the.reipoQdentr,  rbe  daughters, 
who  were  then  und^  age,  that  it  was  ia  greatet  rent 
than  ally  one  dfe  oeuld  or  ^would<  gite  for  faune ;  and 
tbey^nfting  entirely  to  Crotrfdaildt^  confented,  and  ao- 
coidingfy  the  artidea  were  entered  inter  for  a  leafe  to 
M^^erim  of  the  ifon-worfcs  and  lands- a£  ^09<^n/ foe 
feren  years,  with  a*  daiife  of  renewal  for  (evenyeart 
more:  And  that  re(pondent  Dorothy,  .whilft  under  age^ 
was  married  to  Colonel  Ttrnpift^  whom .  CroafdaUe.  got 
to  (ign  the  articles,  though  concluded  previous  to  his 
marriage,  and  he  no  party  \  and  though  CroafdaiU  was 
entitled  from  the  beginning  of  Emerton'%.  lea(e  to  one* 
third  part^  yet  the  agreement  between  Mmtrtm  and  him 
was  poftponed'to  be  actually  executed  till  the  14th  of 
June,  1594,  meliely  to  colour  the  tranfa^ticAi :  And 
that  Crorfdai/e  relblving  to  ingrofs  the  whole  to  himfelf^ 
in^JSmMon's  abience  in  England,  made  him  uneafyat  hia 
works  of  Scarrifle,  by  diftrainii^  all  his  carriage  hOrjfea 
for  rent  a  few  days  after  it  became  due;  ib  that  Emtr^ 
tohw^s  reiblved  to  ^et  rid  of  Scar  rife,  and,  aboui  Or- 
i^r,  1696,  offered  600A  to  CroafdaiU  to  accept  a  fur- 
bender  thereof,  which  Croafdai/e  would  not  accept  un- 
lefs  Emerton  would  furrender  up  Woodford  works  alio. 
With  a  iaymg  in  fuch  furrender  for  CroafdaiU' %  third 
Hh  part 


a6$  tcate  ittipfttUammt. 

Aitnrcftth'liardlhifi^ ;  wad  a  forrcnder  of  faocti^  vith 
ftiift  41  fa%(]|g»  «tr«s(ftccordiflglyiDt4e:  And  tbat  Cnuf- 
At/A('^hg%bUft  iHierefted  in  a  tUrd  part,  rendered  U 
lifpraAlcAbU  "to  lei  the  oilier  two-thirds ;  wiiensfore 
OmifMU^  rfter  Em9tM^%  ag»ettent  to  forrev^er^  and 
before  Aefuittluleir  ttftAej  >n<*^  himfdf  t^  '£$A^  hi 
i9W(/Air^ho  \i^B  liMii  idoMm  to  jLetue  fTmpe^  and 
i>»r^>$j^  bdogthm;  md  ibr  iboie  years  before*  out  «f 
ttt  l^dMi)  that  te  alight iia^  a kafefor  ai  ysai^cyf 
l^^lN^ilKWkis  anddiehiidrhddby  JEiMrr/^  atthe 
oM^iwt  ^  t^%  k  year,  and  which  I^r,  bdog  a 
fltaAgftf  m  ttie  valu^,  atid  t^  Cr^aJUml^ifrsxiAy  conTeDt* 
%i^i and  tbu^  tho  areicks  berareen  l^/r  and  Croaf^ 
JhUe  wore  eniwttl  Intio^  Aod  that  the  woods  out  down 
by  CwditfMU  Qtk  the  laads  of  W&odfird,  and  other 
teds  thereabouts,  would,  if  yet  fianding^  be  worth 
jcobA  aad  for  theft  ^CfcA%  Cr»a/iUiik  noter  aoooonsd: 
And  diat  r^udesits,  in  Mutchj  1^709,  filed  m  bill  for 
av  aooooat  agmA  O^MpkUi^  but  be  died  about  .tfares 
diOBths  aftiPy  bc^bi^b  he  anfWered^  and  then  re^o&tott 
fitbd  tbefar'blll^aiAft4Bn)tlhioii,  bis  elceoBtora^oas  Anted 
by ^fppelteta^  wbofw in  an  wftrer,  wfahii  «bey  Aid 
QmiJMk  te  his  life-thxieliadmpmd  totte^idl  eods*- 
felwd^s^ahlft  htm  by  rdpoodeaits  Om/bj  and  wUoy  od 
coaftfflM  MAes^^  And  upon  a^hd  01 'tfaeiifimidkeaei 
by  cheileereeA  she  ^ch^rJbt^,  ^saiA  lafter  4  fatt^hear^ 
b^  ttie  jury  utertalDed  the  fettind  Kriues  of  the  woodi 
aM  Iron^^cito,^  aiRiociatfBg  m  the  whole  to  3507&  y/* 
whkb  was  t$ooep^.  lefe  than  rri^iioadeiit  Oiq^tobave 
bad ;  ^Nid*^  though  tfpfeUaiAa  had  i^iotentarily  neor  %  year 
fioce'pwd  aadt'fdctmd  all  the  money  deopaed,  ^viffa  the 
eoft  t>f  ii^  to  iie^KNideiitSy  they  now  appealed  from  the 
deeree:  And  re^adeats  ilated  that  appeUanti  ccaa* 
nlaiiits  againft  the  decree  were,  becaafe  the  Coort  re* 
lafed  to  let  the  bill  filed  by  refpoadeots  Ortn/lj  wbA  his 
wife  2ipkvA;Cif^f$JUailey  and  aUbag^nft  UJlier^aiA  wife, 
€0  <{0mpel 'him  to  pay  his  rent  referrbd  on  Us  articles, 
and  lo  perfeft  :a  couoterpffirt  of  the  fime,  j>e  read  oa  the 
bearings  and  aHly)  tbat  the  iflbts.tksntended  for-hf 
apoeUaoits  werfc  »ot  directed :  And  to  thefe  ot^eftioot 
rdpdltfdMts  lio^ered^  that  that  bill  was  nerer  prde^ 
<uted,  tft>r  any  anfwer  pat  In  thereto  ;  and  h  was  dfe 
oonftata  <xiork  >df  ^nky  not  to  adnut  fuch  a  Idll  to  be 
i«ad  as  <evideace^  That  ft  was  in  proof  in  the  c;^ 
that  Ooafdaih't^ffxx  as  well  aa  ^mrrt^'s  msoiagedtbs 

worlti 


Cafe0  in  parliament  467 

works  from  the  beginnings  and  that  the  profits  were  dU  <—  *      ^ 
vided  between  them  according  to  thdr  refpeftive  (hares^     17 13. 
and  each  paid  his  own  fervants;  and  that  Emerton  fent  ^     \    -^ 
a  meflage  to  CroafdaVe  previous  to  the  leaie^  that  if 
Croafdaile  would  procure  the  leafe^  he,  Croafdaile^  (hould 
go  (barer  with  him  one  third.     All  which   neceflarily 
implied  an  agreement  before  the  leafe,  though  the  agree- 
ment was  not  reduced  to  writing  for  above  a  year  and 
half  aftet-  Emerton^s  leafe,  the  better   to  conceal  and 
colour  fiich  fraudulent  conduA  in  Croafdaile ^ztlA  that  this 
and  the  leafe  afterwards  procured  from   UJberj  was  a 
manifeft  breach  of  truft  in  Croafdaile,  and  therefore  ht 
ought  to  anfwer  what  he  made  of  the  lands,  woods, 
and  works,  and  not  what  they  might  be  let  for  :  And 
refpondents  contended  that,  after  appellants  had  fub- 
mitted  to  the  ilfues  direAed  by  the  decree,  and  made  full 
defence  on  the  trial,  they  ought  not  to  be  admitted  to 
complain  of  the  decree ;  and  the  rather,  as  appellants 
had  long  fince  paid  the  money,  or  fecured  it^  and  refpon^* 
dents  had  given  diicharges  for  it,  appellants  were  con« 
eluded  to  complain  of  the  verdift:  Wherefore  refpon-j^  j^^^^^ 
dents  infxfted  the  lords  fhould  aflSrm  the  decrees,  verdift,  mond. 
and  fub&quent  proceedings,  and  difmifs  the  appeal  with  s.  Mead* 
£»ft. 

Die  Luna,  6^  Julii,  1713*  After  hearing  council 
upon  this  appeal,  it  was  adjudged  by  the  lords  that 
the  fame  fhould  be  difmifTed,  and  the  decrees,  orders, 
'and  proceedings  complained  of  affirmed ;  and  that  ap- 
pellants pay  refpondents  60L  for  their  cofls.  Lordf 
Journ.  voL  jux.  p.  600. 
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Contained  in  this  Volume. 


jt  c  c  o  u  NT. 

A  lends  ^.  as  a  faftor  abroad 
•"•  to  bay  merchandize^  and 
comnuiGons  bim  to  draw  on  a 
foreign  merchant  for  the  amount^ 
which  he  does  m  the  account 
forniihed:  A.  gives  credit  for 
the  amount  of  the  biUs  drawn 
as  caih;  but  the  bills  are  not  ac* 
cepted  by  the  contrivance  of  A. 
B.  (hall  not  be  concluded  by  that 
account,  but  Axali  be  paid  not- 
withftanding.  (Warr  v.  Praed.) 
Page  57 
Ap    indebted    to    B»    6oo/. 
finds  him  in  great  diArefs,  and 
gives  him  50!  as  ajoany  ^nd 
takes  his  promiiTory  note  as  for 
money  borrowed,  this  note  not 
evidence  that 'j8.  was  not  indebt- 
ed in  the  larger  fum.    (Warr  v. 
Pracd.)  Hid 

A  Governor  of  one  of  the 
Bahama  IJlandf^  near  which  a 
Dutch  fhip  rijchly  Jaden  was  caft 
away^ on pretenceof  recovering 
the  cargo  lor  the  feamen,  feized 


it  aU  to  his  own  ufe,  as  wreck- 
fifiiing;  on  his  return  to  England^ 
was  decreed  to  account  for  the 
whole.  (Trott  v.  le  Cle.) 

Page  tig 
If  the  immediate  parties  to  a 
dealing  account  together,  the  re- 
prefentatives  of  either  (hall  not 
be  received  to  objeft  to  it.  (Gee 
V.  Lewis.)  416 

ADMINISTRATOR. 

See  Executor. 

AGENT. 

If  an  Agent  without  fraud 
put  out  his  friend's  money  up- 
on a  defedive  fecurity,  he  (hall 
not  be  decreed  to  make  it  good; 
(Luke  ti.  Bridges.)  140 

AGREEMENT. 

To  procure  A.  to  copvey  to 

B.  decreed  to  be  performed  in 

fpecie*  (Bradfliaw  t;.  Sutton.)  2$ 

A.  fup- 
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A.  fuppbfing  he  has  rlght,^  en- 
ters into  an  agreement  to  fell  to 
B.  who  brings  a  bill  for  fpedfic 
execution  asainft  A.  and  alfo  a- 
gainft  C.  who  appears  to  be  the 
true  owner,  and  fo  infills  in  his 
anfwer.  This  bill  difmifled,  as 
well  againft  A.  as  C.  (Cornwall 
V.  WdliamsO  Page  117 

A.  on  his  daughter's  marriage 
Agrees  to  pay  down  io»ooq/.  and 
to  pay  lo^oocA  more  within  fix 
months  after  his  death :  A.  can- 
not be  compelled  during  hit  life, 
to  pve  fecurity  to  pay  the  fccond 
10,000/.  (Earl  Warrington  v. 
Langham.)  149 

Parol  evidence  not  admitted 
to  vary  a  written  agreement;  for 
if  the  agreement  were  as  alledg-* 
edf  it  is  a  fraud  to  reduco  it  to 
vrriting  differently.  (Ttdcombe 
V.  Cholmley.)  166 

-  A  party  to  an  agreement  can- 
Qotalledge  it  unfair  againft  a  per- 
fbii  to  whom  it  is  affigned»  he 
himfdf  being  a  fubfcribtng  wit- 
nefs  to  the  affignment.  (Fire* 
brace  v.  Moore.)  188 

Agreement  to  pay  600/.  on 
the  4)ther's  procuring  a  Cotn- 
miffion  of  captain  in  the  ma-^ 
rines  for  him,  and  bond  for 
the  money  if  thecommiflion  be 
procured  accordingly,  though 
the  obligor  refufe  to  accept  it, 
on  the  fcru^le  of  taking  an  oath 
required  by  ftatute,  yet  he  wtU 
not  be  relieved  againft  the  bond 
in  a  court  of  equity*  (Ivye  m. 
Afli.)  267 

A.  enters  ibto.an  a^eeinent  in 
writing  with  C.  for  the  purchafe 
of  an  eftate,  \V  a  good  titl^ 
could  be  ihade.  B.  (aftranger) 
afterwards  files  a  bill^  daiming 


part  of  the  lands*  C.  buys  iiv 
hib  claim.  C.  is  incitled  to  a 
fpec  fie  execution  of  the  agree- 
ment. (M^ers  v.  Cooke.) 

AM  END  M^ENT. 

After  a  writ  of  error  in  Par- 
liament  in  a  judgment  of  dlf- 
continua:nce,  the  Lords  reniitted 
the  record  to  be  amended.  (The 
Queen  v.  Ford.)  33a 

ANNUirr. 

Provided  by  marriage  articles 
to  be  paid  the  wife  if  fhe  fur- 
vived,  out  of  the  hufband's  real 
eftate  ;  if  that  fund  fail,  decreed 
a  charge  upon  his  perfonal  pro- 
perty. (Griffith  V.  Anyill.)     ja 

Arrears.  Itfeems  that  arrears 
of  an  annuity,  or  jomture,  which 
accrued  due  during  the  time  of 
a  public  rebellion,  cannot  be  re- 
covered under  a  bill  in  equity. 
(Kirby  v.  Ormfby.)  1 34 

APPEAL. 

If  the  Parliament  be  pro- 
rogued pending  an  appeal,  the 
party  ftiay  proceed  in  Chancery 
On  the  account  decreed  there, 
notwithfhndirig  the  appeal.  (Pop- 
ham  V.  Bampfield.)  2 

An  appeal  cannot  bfe  maintain- 
ed where  the  matters  coinplain- 
ed  of  have  been  once  fettled  by 
the  Lords.  (Horner  v.  Pop- 
ham.)  8 

And  fee  (Woodman  v.  Wil- 

loughby.)  44, 77 

*  After  ati  appeal  a  petition  was 

'     ^tertained 
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eatertaioed  to  explaio  tbe  decre- 
tjtl  Qrder  a^  to  cofts.  (Bretland 
^.  Cape.)        ^  ^fgfsil 

'Aperfonndt  i  party,  in  the 
prigiDal  caufc,  will  not  be  fuffer- 
cd  to  interplead  by  a  petition  of 
appeal.  (liandcoQlc  v.Shaen.) 

There  not  being  proper  par- 
-  ties  to  the  ori^nal  decreej  is  ^ 
good  ground  of  appeal. 

A  party  under  terms  to  pay 
a  fno)  of  mpQcy  io  the  original 
caufc*  declining  to  do  fo,  and 
bripgiag  an  appeal  in.  order  tp 
avoid  it»  his  appeal  difmUIed 
with  cofe.  (Hpdmiurfli  v.  Eve- 

i:ar40.  ^4^ 

A  couocU,  or  agent,  prepar- 
ing or^Cgaing  an  appeal  with 
word^  fefle?Kng  on  the  refppnr 
dent,  called  to  the  h^x  and  re- 
prixxiand$d%  ^4; 

Appellant^$  idlen^Sj  a^d  his 
folkitor's  ignorance,  no  ground 
for  an'  appeal.  Proofs  cannot 
be  ufed  before  the  Lords  which 
the  party  neglefted  to  produce 
in  the  Court  belpw.  (rrife  tv 
Button.)  ,    M^ 

A  pecIpQ'  apprehending  him- 
fdf  .iiyured'.hy  a  general  order 
of  2k  Coprt  ppt  made  in  any 
caufe  (as  for  the  filing  an.ao- 
tient  record  Vbich  had  beeh 
inaay  years  miflaid)  may  Wing 
an  appeal  tp  the  Lords ;  and  the 
perion  at  wbpfe  iaftance  the  or- 
der w^s  made,  cannot  decline 
the  I^ord's  jnrlfdiftipp,  by  al- 
ledfflng  th^t  it  is  an  original, 
and  not  ah  appellate  '"jiirirdic- 
tion ;  or  that  multitudes  not  be- 
fore th«  hpuf^  ai^  Intisrcfted  in 
the  record.  {Wharton  v.  Squire.) 

:-      -     .  -1  .       '.276 

'  "Where  tfee  decree  or  order 


appealed  frpm,  i$  ezprefled  to 
be  made  upon  appellant's  owd 
confent,  th^  appeal  will  be  dif* 
mi(ftd.  (Northcote  v.  Nprth- 
^ote.)  P»g^2jij 

The  negleft  of  a  party's  own 
lix-clerk  Qo  ground  for,  an  a^ 
peal.  (Deye  v.  JStephenfpn.)  ^^y 

If  the  defendant's  ble^  tp  z 
bill  in  equity  (e.  jj-.  purjqhafer 
without  notice)  be  faljjfied'  by 
verdift,^  his  appeial  will,  be*  3^u 
miflTed.  (Lewes  v.  Fielding.)  3^4 

^n  appeal  to  the  Lprds  lies 
from  the  Lords  of  ^effion,  ip 
Scotland  in  a  matter  of  EcqieH- 
aftical  cpgi)I?ancei  thpuish  ^here 
were  an  appeal  upm  the  pref- 
bytery  to  a  provincial  lynod.. 
(GreenQiIelds  v.  Magiftrates  of 
Edinburgh.)  '  4^7 

An  appeal  brought  on  grounds 
known  to  the  appellant  himfelf 
to  be  frivolous  and  faliei'difmifll 
eel  with  exewjplary  cpfts.  (Shire 
V.  Cock.)  437 

After  j^  pafty  fa^  OQce  agreed 
to  certain  iffues  to  W  tried,  he 
fliall  upt  J^^ake  the  imprppricty 
of  tho(e  iflTvies  a  groTind  of  ap- 
peal. (Pefpard  V.  XJrmfby.)  45^ 

If  an  Army-Colonel  make  an 
afCgnment  of  (he  regimental 
ofF-reckonings  for  any  year, 
fpr  the  cloathing  pf  that  y^ar, 
and  have  himfelf  pr^ yioyfly  an- 
ticipated that  y^ar  s  off-reckpn- 
ingis  for  the  c^pathipg.  q(  the 
fpr^fipiug  year,  he  Ihall  he  per- 
fppilly  ^niwerjihle,  if  |ht  ^^'- 
mcot  be  wpr'ded  {^'.as'tpjcharge 
hi^..  (Tidcpiiilje^  y,  Chol^^^^j 

•      ASSETS 
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J  S  S  ET  S. 

Jf.iidebted  to  B  agrees  in 
writiag  to  mortgage  certain 
lands,  but  dies  berore  the  niort- 
gag^czecnted:  thele  lands  alTets 
applicable  to  pay  ^s  debt  before 
any  other  of  A's.  creditors. 
(Shepherd  v.  Kent.)     Page  25  3 

Aflets  in  equity  are  aflecs  at 
law. — And  therefore  on  a  plea 
of  pkm  aJminiJlravstf  evidence 
that  the  executor  releafed  a  claim 
fo  divers  rights  for  a  certain 
fum,  and  tha(  within  .400/.  of 
that  fam  wpuld  not  have  been 
paid  but  for  a  chattel  intereft  re- 
leaied  among  the  reft^  is  evi- 
dence of  aflets  to  the  amount  of 
400/.  (Plunket  V*  Bifhop  of  Dro- 
more.)  421 

jt  F  E  N  0  R. 

What  this  officer  was.      3 1 4 

AWARD. 

An  award  made  by  an  arbi- 
trator, who  had  been  conviAed 
of  perjury,  decreed  void ;  and 
becauie  it  appeared  to  be  made 
partially  and  malicioully.  (Park- 
er V.  Burroughs.)  257 , 

'    BILL. 

One  party  exhibits  a  tull  to 
be  decreed  to  a  matter  about 
which  an  award  bad  |been  made^ 
without  taking  notice  of  th.e 
awards  and  the  other  jparty  in- 

^fifts  on  the  award/^  and  then  the 
firft  party  files '  a '  fupplcmcntal 

^.blll,  ftating  and  objefting  to  the 
a^Wdi  and  the  other  party  q^- 


hibits  a  bill  to  carry  the  award 
into  Execution.  The  Court  de- 
creed upon  the  matter  of  right 
origiqaUy'infifted  upon,  and  left 
the  matter  of  the  award  open 
to  each^  party  to  take  his  legal 
remedy ;  but  the  Lords  rererfed 
the  decree,  and  fent  back  the 
caufe,  that  both  caufes  might 
be  heard  upon  the  whole  matter. 
(Hamilton  v.  Stephenfon  ) 

Page  209 
A.  plaintiff,  files  an  original 
bill  againfl  C.  who  after  anfwer 
files  a  crofs  bill  againfl  A.  and 
makes  B*  and  D.  parties,  and 
obtains  an  order  that  the  plain- 
tiff in  the  original  caufe  fliaH 
ftop  dll  the  defendants  anfwer 
the  crofs  bill ;  which  A.  does, 
but  B.  and  D.  are  never  ferved 
with  any  procefs :  For  this  ar- 
tifiee  the  crofs  bill,  was  difmUT- 
ed.   (Shcre  vi  Cock.)  437 

B  o'n  D  S. 

Bond  for  200/.  fo  pay  ioo/. 
Subfeqiient  bond  many  years  af- 
ter for  the  fame  fum^  frbm  the 
Tame  parties,  107/.,  foj.  paid, 
receipt  pafled,  but  neither  bond 
jipven  up :  Latter  bond  fued  for. 
IfTues  direfted,  ift.  Whether 
this  bond  fatiified  or  not  ?  2d, 
Whether  there  were  two  boncb 
or  not  ?  ^  and,  Whether  both  fa- 
tisfied  or  not  ?  And  on  verdiAs 
that  bpth  were  paid,  appeal  from 
t  decree  that  both  be  cancelled, 
difmiflTed.  TBrown  v.  Brad- 
ford.) 8 

BUILDING. 

4*  devif^s  tl^at  a  Houfe  fball 
be 


R 
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1>e'filiiflied  ftCcordiag  to  the  nuh 
'del  and  diefign  be^ao  by  him.  It 
fhall  be  fiaiflied  aCcordiag  to  the 
'nibde],  and  what  might  have 
"1>een  his*  intention  and  fancy 
Ihall  be  no  guide.  (Lord  Con- 
^vay  V.  Du£e  of  Bucldngham.) 
Page  ii^w 

CHANCER  r. 

Though  a  caufe  in  Chancery 
be  heard  before  the  Mafter  of 
the  Rolls,  the  decree  muft  Im- 
port to  be  made  by  the  Lord 
Keeper  of  the  Great  Seal  or  the 
Lord  Chancellor:  And  this  is 
the  form  in  Chancery.  (Sher- 
rard  v.  Harcourt.)  233 

CHARITABLE  PURPOSES. 

A  fdnd  appropriated  to  cha- 
ritable purpofesi  and  vefted  in 
truftees,  if  the  fund  increafe  the 
charities  (ball  be  augmented,  and 
the  increafe  (hall  not  benefit  the 
truftees.  (Attorney  General  v. 
Mayor  of  Coventry.)  280 

CHURCH. 

Where  a  chapel  of  eafe  is 
creAed  at  the  eharge  of  the  pa- 
rUhioners,  and  the  curate  to  be 
maiotained  by  their  voluntary 
contribution,  the  right  of  nomi- 
nating the  tiirate  may  be  refer- 
red to  the  bi(hop  of  the  diocefe, 
or  he  m^,  \5rith  the  bi(hop*8 
confent,  be  choftn  by  the  pa- 
ri(hioners.  (Attorney  General  v. 
Bi(hop  of  London.)  ^pp 

And  if  a  bill  be  brought  to 
determine  in  whom  the  right  of 
HominatioQ  of  fuch  curate  be 


vefled,  be  dirmiired/  and  ttiftt 
difmidion  affirmed  on  an  appeal. 
If  the  pari(h  afterwards  eleft  a 
curate,  and  he  prefume  to  di(^ 
turb  the  church,  on  a  bill 
brought  by  the  bifhop's  curate, 
the  ufurper  and  the  chapel-war- 
den (hall  account  for  the  profit 
received,  and  be  examined  oa 
interrogatories,  and  pay  cofts. 
(Burton  v.  Bifhop  of  London.) 
.  Page  402 
A  prieft  ordained  by  an  cx- 
au6h>rate  lM(hop,  not  to  be  bin* 
dered  to  exerci(e  his  fundion ; 
though  a  particular  form  of 
church  government  be  eftablifh'* 
ed  by  law,  yet,  if  other  mini- 
fters  be  not  prohibited  to  exer- 
cife  their  fun^ion,  or  the  laity 
to  join  in  worfkip  with  them  in 
a  private  manner,  neither  he  nor 
they  are  guilty  of  any  offence 
in  {o  doing.  (Grednfliields  <u. 
MagiOrates  of  Edinburgh.)  427 

C  0  N  D  IT  10  N. 

Devife  in  trufV  for  jt.  for  life, 
remamder  to  his  firft  and  other 
ions  in  tail-male:  And  in  cafe 
F.donotonreque/lcouyzY  aud 
SETTLE  on  A.  Uvo'thirds  of  the 
e^ate fettled  on  F.  A.  fhall  have 
no  benefit  by  the  divife.  This  is 
a  fublequent  and  not  a  j}recedent 
condition  ;  and  a  de^fe  by  F.  to 
A.  of  an  equivalent  eftate,  is  % 
fufEcient  performance  of  the 
condition  to  entitle  a  Court  of 
Equity  to  relieve  againft  the 
breach.  (Horner  v.  Pdpham.)  i 

Devi(c  In  truft  for  E.  in  cafe 

fbe^  nvtthin  three  years  after  my 

deaths  marr^  G^for  her  life^  re- 

mainder  to  her  font  by  G.  in  tail- 

male. 


/ 
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m^lt.  Qjiere»  what  kia4  of  ixuw 
(ftliwi  this  is  ?  (Gertie,  v.  Lor4 
Falklaoc).     .  .  .    Paga  iq 

C0'KPQRAT.10U.\ 

K  compaay  ailing  under  a 
charter  from  tbe  crawiXj  unlaw- 
fully feife  ^'s.  property  to  the 
value  of  3opo/.  the  company  is 
pat  upon  a  new  foundation  by 
a  A  of  Parhament,  with  addi- 
tional flock  and  new  adventur- 
ers: The  new  company  flxall 
make  fatisfaftion  to  A.  for  the 
injury  of  the  old  company*  ( Afri^ 
caq  company  v.  Dockwra*)  327 

CO  &r  s-    , ; 

Executors  guiUy  of  a  breach 
of  truft  or  fraudi  ^all  pay  coils. 
(Bretland  v.  Cope.)  97 

lijeems  that  where  the  parity  to 
ipay^  depofits  the  fi^in  which  rea- 
ibnably  can  be  demanded,  he  i» 
no^  jco  pay  cqfta.  op  his  achrerfary 
obtaining  a  decree  for  the  fum  de- 
creedt.  (fCirby  v.  Orm(byt)'i34 

£xec^tQr's  anfwer  in  equity., 
being  falfified,  he  fhall  pay  ' 
cofts.   (Vavghan  v.  Thurflon«) 

An  adminiftrator  fuggeiling  a 
debt  due  to  him&lf,  and  claim- 
ing to  retain  for  it,  and  failing 
to  prove  it,  is  liable  to  cofts. 
( Priffick  ti.  Vigurw.)  344 

COVENANT.     . 

A*  haviAg  built  the  ftabks  and 
out-offices;  and  laid  the  founda- 
lion  of  a  capiul  boufei  and  car<^ 
ri^ed  it  up  one  Aofyt  by  his  will 
devifitd  his  lands  in  truA,,  that 
oatx>f  the  rents  his  houfe  ihould 


be  finiOied  according  to  thp-  m^ 
del  mi  4efi^n  begun  ^  and  B. 
the  truftee,  covenanted  with  tbe 
heir  to  allow  2Q100L  a  year  tg- 
warids'  finiftiing  the  houfe  ac- 
CQrdiqgly;  A  model  in  wood- 
work J^ft  by  A'  ftj^all  be  the- 
only  meafure  of  the  covenant, 
and  no  evidence  admitted  otA's, 
intentional  defign^;  for  a^odel 
and  defigo  are  here  altogether 
fynojynious*  (Lord  Conway  v, 
the  liuke  of  Buckingham.) 
f  Paj[44ix 

CROWN. 

Ufageor  prefcription  cannot 
diveft  the  crown  of  that  /which 
Can  pafs  only  by  matter  of  re- 
cord. (Harris  V.  Parkep)     X97 

CU  &T  OM. 

A  cufton^  foi:  the  inhabitant; 
of  a  town  to  grind  thair  corn  at 
tbe  manor  mijl,  decreed  for  ia 
a  Court  of  Eqviity  without  an  if- 
iue,  though  the  cuAom  contro- 
verted. (Smatlman  V*  Brayne.)49 

DEBTS, 

A  judgment  creditor  of  tefta- 
tor  bringing  a  bill  for  hiatfelf 
and  other  creditors!  for  an  ac- 
cpunt  of  the  tcftator's  eftatCi 
and  receiving  part  of  his  debt  in 
average  with  gtbeir  .creditors, 
cannot  afterwards,  a^  to  the  re- 
mainder, iafift  oA  a  priority. 
(Shepherd  v,  Kent*)  .  a 53 

A  bill  is  brought  by  creditor^ 

againft  .  A.  for  an .  a<xQtmt  of 

(}eh<[S  due.to  them  by  JSp  whgfe 

^ate^.  isin4>o(&mooof:  A* 

pleads 
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pleadsthat  heis  a  purchafer  with-* 
out  notice  :.  This  pica  falfified  by 
Verdift:  A.  fhall  be  <iecreed 
cither  to  pay  the  creditors,  -  or 
let  them  pay  him,,  and  take  his 
eflate ;  and  accounts  fettled  be- 
tween them  aud  jS.  ihall  not 
be  ravelled  into.  (Lewis  v.  Field- 
ing.) Page^x^ 
Debts  due  by  fpecialty  liqui- 
dated by  a  mafter,  and  the  funis 
due  for  prindpal,  intereft,  and 
cofts'>  "afiertained  ifnder  a  de- 
eree,  (hail  carry  intereft,  and 
the  intereft  be  made  principal  at 
periodical  refts,  though  thereby 
the  fiind  for  the  fimple  coatraft^ 
creditors  be  altogether  coofom^ 
ed.    (Baker  v.  Auftin.)        405 

DECREE. 

A  decree  obtained  uppn  the 
defendant's  aofwer,  notfetafide 
upon  fuggeflion  that  the  delFend- 
ant  was  impofed  upon  to  put  in 
that  anfwer.  (Sherrard  v.  Har- 
coiirt.)  233 

A  decree  may  be  revived  by 
bill  of  revivor  as  well  as  by  Scire 
^actas»  (Cole  v.  Godfrey.)    354 


(^ 


DEPO.SITIONS. 


Suppreiled  on  account  of  ma- 
nagement in  the  interrogatories. 
(Dean  and  Chap,  of  Durham  v. 
Mayor,  &c.  of  Newcaftle.)     22 

Where  the  depofitions  on  one 
iide  are  taken^  and;  the  other  ob- 
tains' a.  nrie  to  refpite  publica- 
tion for  three*  days,  in  order  that 
he  may  examine,  and  obtains  a. 
rule  accordingly  on  the  terms  of 
filing  tht  zSiSavhy  on  which  tihat 
nitoobtained>  and  does  n^tt  file 


the  affidavit  till  after  he,  has  ex- 
amined his  witnefTes;  his  depo^ 
fitions  thall  be  fupprefled.  (Al- 
Icnfon  V.  Doulbcn.)_  JP/r^^  299 

D  E  r  J  S  E. 

Devife  that  triiftecs  ftiall  ftand 
feifed  to  the  ufe  of  ji,  for  Mfe, 
remainder  to  A's  fir  ft  and  other 
fons  in  tail-male,  is  but  a  tenan- 
cy for  life  in  ^.  (Horner  v. 
Popham.)  188 

Devife  in  truft  for  .£.  for  life, 
in  cafe  (he  within  three  years 
marry  G.  remainder  to  her  foqs 
by  G.  in  tail-male,  and  for  want 
of  fuch  iffne,  or  in  cafe  the 
marriage  ftiall  not  take  tfk& 
within  faid  three  years,  iti  truft^ 
for  F.  for  life,  and  for  his  fons 
fucceffively  in  tail  -male.  This 
will  give  but  an  eftate  for  life 
to  E.  and  an  inheritance  in  tmU 
male  general  to  F.  and  no  eftate 
whatever  to  G.  ^  (Bertie  v.  Lord 
Falkland.)  10 

Devife  of  fee-farm  rents,  a- 
mounting  to  x  26L  6s.  8d.  to  exe- 
cutors, with  directions  that  out 
of  his  peribnal  eftate  they  make 
up  thefe  rents  300A  per  ann.  and 
p^mit  his  daughter  S.  to  take 
both  for  life,  and  afterwards  her 
child  or  children  charged  with 
fuch  fum  as  S.  ftiould  appoint, 
and.  if  no  appointment,  to  con- 
vey to  T.  ion  of  S.  fdr  life,  and 
to  his  fons  in  tail-male,  remain- 
der to  all  S's.  fons  fucceffively 
in  tail-male ;  remainder  to  tef- 
tator's  right  heirs :  If  S.  under 
idea  of  her  power  to  charge  to 
any  amount,  difcharge  the  exe- 
cutors frotn  the  purch^^  a 
Court  of  Equity  will  compel 

them 
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tkem  after  her  death  to  purchafe 
lands  to  the  amount  of  3000/. 
and  fettle  them  according  to  the 
will.  (Berkley  v.  Cope.)  Page^^ 

A.  having  five  daughters^  de- 
viles  his  edate  to  truftees  upon 
truft,  that  if  his  daughter  F. 
within  fixmonths  after  his  wife's 
death,  pay  6000/.  ».to  the  truf- 
tees,  to  be  divided  amongft  his 
four  other  daughters,  then  the 
truftees  to  ftand  feifed  to  the 
ufe  of  F.  and  her  heirs,  and 
giving  like  time  of  pre*emption 
to  the  other  four  daughters  fuc- 
ceffively.  F,  cannot  have  the 
time  for  her  pre-emption  enlarg- 
ed ;  and  by  not  paying  the  mo- 
neyi  ihe  forfeits  her  right  of 
pre-emption.  ( Woodman  t/.WiU 
loughby.)  74 

A,  by  deed,  on  his  marriage, 
fettles  his  eftate  upon  the  iflue  of 
the  marriage,  remainder  to  hi€ 
own  right  heirs,  and  if  he  die 
without  iflbe-m^Ie,  and  leave  one 
(jaughter,  then  the  lands  to  be 
charged  with  3000/.  for  her  at 
twenty^one,  and  150/.  yearly 
maintenance  in  the  mean  time. 
A.  having  then  no  liTue,  by  his 
will  dcvifed  in  hoc  verba  :  **  And 
"  whereas,  by  the  fettleme^t 
•*  made  on  m.y  wife,  I  have  re- 
**  lervcd  the  inheritance  of  my 
**  lands  in  myfelf  after  the  ef- 
*'^  tate-tail  therein  is  fpent :  Now 
*'  in. cafe  1  die  w'^thout  iflue,  or 
*'  that  fuch  ifTue  fhall  die  with-. 
**  out  iflue  of  his,  her,  or  their 
**  body,  or  that  the  eftate-tail 
^'  limitted  by  thnt  fcttlement 
**  /hall  determine,  I  give  all  my. 
^'  faid  manors  to  iny  kinfman  B* 
^'  and  to  his  firfl:  and* other  fons 
*'  in  tail-male;   remainder  to 


C.  in  fee." — A.  had  afterwards 
a  daughter*-<his  daughter  inti- 
tled  under  the  will  to  the  whole 
eftate^— and  B.  intitled  to  no- 
thing. (Cornwall  v.  Williams. 
Page  117 
Devife  in  the  following 
words:—**  Item.  All  the  reft 
**  of  my  cAate  I  give  to  be 
**  equally  divided  between  my 
'«  three  daughters,  F^  G.  and 
'<  A.  and  all  my  grand-children 
*'  and  great  grand*children,  or 
*'  fo  many  of  them  as  fhail  be 
'^  living  within  two  years  next 
*«  after  my  deceafe."  This  ex- 
tends only  to  thofe  then  born, 
and  not  to  any  to  be  born  within 
two  years  after  teftator^s  death. 
(Trelawny  v.  Molefwor^.)  163 

DISCONTINUANCJS. 

Inquifitioa  in  Chancery  find- 
ing the  forfeiture  of  the  office 
of  warden  of  the  fleety  and  tra- 
verfcs  of  the  fails  found  ;  the 
venire  facias  iflued  out  of  Chan- 
cery, in  Michaelmas  term,  re- 
turnable  in  the  King's  Bench  in 
Oftab.  Hill,  (aoth  January)  and 
in  the  memorandum  in  the 
CroMvn-office  it  was  entered,  r 
that  the  tranfcript  was  delivered 
into  the  King's  Bench  the  3d  of 
February.  This  was  held  by 
the  Court  of  King's  Bench  (af- 
ter a  trial  at  bar)  to  be  a  difcoa- 
tinuance,  and  judgment  accord- 
ingly;, but  on  a  writ  of  error 
brought,  the  Lords  reverled  the 
judgment,  aud  remitted  the  re- 
cord to  be  amended,  and  made 
as  delivered  00  the  iirft  day  of 
Hilary  term.  (The  Q^n  v. 
Ford)  332 

M^IFALJENT. 
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EQUIVALENT. 

Dcvift  to  A,  for  life,  remain- 
der to  his  firft  and  other  fons  in 
tail-male  :  And  in  cafe  F,  Jo  not 
en  requeft  convey  and  sbt- 
TLfi  0/1  A.  and  bis  heirs-male ^ 
Jitll  two  parts  in  three  of  the 
ifiate  fettled  on  F.  on  his  mar^ 
riagef  then  A.  to  have  no  benefit 
by  the  devife.  F.  devised  to 
A*  an  eftate,  and  property  equi- 
valent to  the  eflate  fettled,  held 
a  fofEcient  performance  of. the' 
condition.  (Horner  v.  Popham.) 
Page  I 

ERROR.' 

A  judgment  ia  a  >vrit'of  error 
nimning  thus :  **  Becauie  in  the 
•'  record  and  proceft,  and  alfo 
'**.  in, giving  judgment  of  a  plaint 
^  which  was  before  the^  late 
«'  King  Charles.''  Where  the 
plaint  was  begun  in  the  time  of 
King  Charles,  but  the  judgment 
not  till  Eong  James,  is  itfelf  er« 
ronious  ;  and  though  the  Exche« 
quer  Chamber,  upon  the  writ  6i 
error,  rcverfc  the  judgaicnt  of 
the  King's  Bench,  yet  Se  Kinjfs 
Bench  cannot  award  execution 
of  the  -erroniou$  judgment.— 
(Dighton  V.  GrcnvilleJ         65 

Where  the  judges  arc  equally 
divided  in  ppinion  on  a  writ 
of  error,  the 'former  judgment 
ftands.  (Dighton  v.  Grenville.) 

66 

EFIDENCE. 

If  the  party  fufFer  evidence 
to  go  to  the  iurv,  though  not 
ftriaiy  admiffiWci  he  (hall  not 


make  that  a  ground  for  a  new 
trial.    (Tilfly  v.  Wright ) 

Pageji 
On  a  bill  brought  by  the  At- 
torney General  to  difcover  a  for- 
feited eflate,  depofitions  taken 
in  another  caufe,  between  the 
perfon  forfeiting  and  the  perfon 
claiming,  ^re  not  evidence.  (Ai- 
libon  V.  Attorney  General.)  383 

A.  devifes  on  truft  to  finllh  a 
houfe  according  to  the  model  and 
dejtgn  began  by  him :  ifTue  di* 
refted,  whether  the  houfe  was 
finiflied  according  to  the  model 
left  by  A.  Evidence  of  what 
A.  dengned  in  his  intention  or 
fancy,  not  admifTable  on  fuch 
ifTue,  but  the  model  the  only 
meafure.  (Lord  Conway  v.  Duke 
of  Buckingham.)  411 

A- bill  filed  ^nd  not  profecut- 
ed,  not  to  be  read  in  evidence 
on  the  hearing  of  a  caufe  upon 
another  bill  by  the  fame,  party. 
(Deipard  v.  Ormlby.)         459 

EJ^ECVTORS  AND  ADMI^ 
•    NISTRATORS. 

Executors  guilty  of  fraud  or 
.  breach  of  truft  (hall  pay  cods. 

97 
A'  bequeft  of  5/.  a- piece  to 
executors  does  not  make  them 
truftees  for  the  teftator's  heir  at 
law,  as*  to  the  refidue  of  the 
real  and  perfonal  efVate  alfo  be- 
queathed to  them.  (Dormer  v. 
Bertie.)  128 

Executor's  anfwer  being  fai- 
'jfified   in   Equity,  he   fhall  pay 
cofts.    (Vaughan  v.  Thurfton  ) 

':     '  T7S 

Executors  fhall,  in  a  fuit  a- 
'  gainfl  them  in  Equity,  be  allow- 
ed 
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cd  payments  for  teftator's  juA 
debts  made  by  them  pending  the 
eaufe  in  Equity.  (Lord  Orford 
t;.  Dafton.)  Page  229 

An  executor  mtitled  to  retain 
for  his  pvQ  debt  'in  preference 
to  debts  of  equal  degree.  (Shep« 
herd  v,  Kent.)  253 

An  adminiftrator  claiming  to 
retain  for  his  own  debt,  and 
failing  to  prove  it^  is  liable  to 
colls,  (priffickv.  Vigucres.  344 

^       E  X  7  E  Nt. 

The  connufee  of  a  ftatute  not 
precluded  from  entering  under 
his  extent,  by  a  fine  levied  by 
the  connuior  or  any  coming  in 
under  himn  ^f  he  enter  within 
iive  years  after  latisfaftion.  Al- 
lowed on.  the  ^record  of  a  prior 
fiatute  extended.  (Dighton  v. 
Grenville.)  6(S 

*the  connuior  pf  a  fiatute  ex- 
tended, is  but  as  tenant  at  will 
to  the  connuiee,  with  reverfion 
in  fee  after  the  extefiC  Satisfied. 
(Dighton  V*  GfcbviUe.)         6% 

FELONS   GOODS. 

The  goods  and  chattels  of 
felons  are  a  flower  of  the 
Crown,  and  cannot  pafs  from 
the  Crown  by  implication,  but 
only  by  grant,  by  plain  and  ex- 
prj^is  words*  (Harris  v*  Parker. 

197 
FINE. 

A.  acknowledges  a  ftatute  to 
K.  afterwards  another  to  G.  and 
afterwards  a  third  to  B.  Exe- 
cution is  filed,  and  the  eftate  of 
A.  extended  upon  each :  the  fta« 


tutes  to  K.  a&d  G.  arc  affigoed 
to  En  and  A.  then  fells  his  efiate 
to  L.  and  leries  a  fine  with 
prodamadons  to  him.  L.  de- 
viles  the  eftate  to  E.,  who  alib 
levies  a  fine  with  proclamations 
to  the  ufe  of  himfelf  and  his 
heirs.  2)«  the  adminiftrator  of 
B.  and  alfo  of  G.  acknowledges 
iatis&dtion  00  the  ftatqte  to  G. 
and  then,  ten  years  after  the 
laft  fine,  upon  which  no  claim 
had  been,  enters  under  the  fta- 
tute to  JJ.  The  extended  inte- 
reft  on  the  ftatute  to  JT-  was^ 
merged  by  being  affigned  to  the 
fame  perfon  to  whom  G's  fta- 
tute was  -afligned  ;  and  the  fine 
levied  by  A.  operated  only  up- 
on hia  reverfion  in  fee«  and  did 
not  diveft  the  extended  intereft 
upon  the  ftatutes  of  JB.  and  G* 
and  io  Ere  year^  non-claim  no 
bar  to  thefe  extents.  And  tho' 
the  fine  levied  by  £•  may  ope- 
rate as  a  tordture  of  G's.  extent 
as  to  E.  hitnSAf,  yet,  as  tt> 
ftraagers^  the.  right  exifts  ;  and 
it  is  not  necefl^  to  makeimy 
claim  within  five  years  from 
that  fine,  nor  untU  five  years 
after  that  ftatute  fatisfied  on  re- 
cord, p*  may  enter  within  five 
years  after  the  fine,  but  he  may 
wave  that  right,  and  ftiaU  have 
a  new.6ve  years  from  the  latis- 
fadtion  acknowledged  of  record. 
(Dighton  tr.  Grenville.) 

FORFEITURE. 

A.  having  his  eftate  mortgage 
ed,  }$  attaiQtqd  of  treafim;  the 
Attorney  General  brings  a  hill 
in  the  Exche^ier  10  ducovcr  the 

eftate 


A.:T.ABLfc-i)f  ibe  Pfinciipd.Mftttc* 


cd^  ^iiA  offers  to  pay  afiy  fum 
due.  Tktiih^  o£  blsa.  amlptt- 
cdab&oftdsi  .icrvke  <)f  :proG^$ 

tike  CiOQft^  bdd  iffiiet  4jtoeiRf^:4f0 
iaqimie dP-  Ibe  ^^te^  •  ftnd.  wthli^*. 
ttarallcdgcd  mortgager  jc^Hy^e*^ 
ectieedy  aad'Miaf  fiftomaUy  »d- 
Toqce^byfh^QiorlgagQti    (iU^ 

KIM  v.:Altdite7^ci^^'>' 

-■  :J  ^'        i:  V.  i     iiatt^9% 


i^,aAQ'£Mr. 


Afte]^  Four  ^tali  fit  lawi,  wibcf 
iher  a  bond  forged  or  dot ;  on 
thft  Arft«  a  .tvrdfA  for  •Cbo  toid  ; 
ftcoody  .tilej.phiiltiff  ooib&iCQd 
HpoD  inHuQVldknn:}  tilirdi:  :a 
iioa£iit'*ni  a«  jpaMin  (tf?t|^iiit| 
ftiaikb^  a  Tfrilitti  toir  ihf^  l^ioQIiA 
UlKMi  aiL  mppoikiboti  ithadifmiff 
fioa  of  a  bid  filed  by  the  admit 
aifttitbr  c£  ifae*ibMM^fed^  )>bli- 
^eti  the  iiorAs  or8«MdHt..ihew 
trkl )  lupMivHtdi  tiw  i»wl  iwtti 
feuxnl  to^fte  ft  ifet^^t    (&4Mit 

«f»  BiltOflM.)'!     f     '^     -     i  ;    r^iS 

Stat  of.  JSiiei  parol  agp%e-t 
Bieitt*.'- 

Tfamgh.iihe.ftigg^iQns  of 
feaud  be  pr^abie  »ad  appareaiiy 
yet  if  «be;party.GomplaiQiog,  by 
lis  ovto  'fridma  aft  acquiefcej 
Exjui^  will  not  ireUev«»  CUpyd 
V.  TymO  .  14 

•  ER^MJ&aOLI^  ^ 

AVbadbemBT  an  t^ze  oC  00^ 
dU&ifia'wiiilie  £9Cris  tlmebjf 
proved  to  be  a  fieebold.  (Owen 
»w£ai]kidei^); .  73 


_  G  V  A  RD  14  N.    . 

.  The  Court  of  Chancery  is 
England  ordered  a  guardian  to 
4  0MOor  in  .In^an^^  bo^h  refi* 
de^  in  beland,  and  •  trhofe  «P* 
tme  was  in  Ireland,  to  give  a 
recognizance  of  2000/.  that  the 
minori  fhould,  nol  be  .  mafried 
Avithom  leave  of  tliat  Court; 
but  this  order  does  not  appear  to 
h^¥e  lw^.i)beyQd.;(M»tthew.  V, 
FWlipt.)     •:     ;  ....  JP^^lSl 


iNCROAQHMENT., 

:0n  a  biU  in^.Scimty  foti&4Q^ 
09  a  prefcripttoBy  compl^ning 
of  an  incroachment.  The  Count 
VfVA  dlrefl:  i^f^s  to;:ay,the  right, 
aiHt  ;al£>  tbepiiejudiee.  -(Dean 
aad  Ciw^eii  ei,  Duirh^m  /u*  Mayr 
«r»  &ct  pf  J^vrciftb^}        li 

&{^f/i  que  truft  intitled  to  the 

of  his  truAee^    as  againft  the 
tilii^ei9   hiiafelf.    .  <Pey«aa  '  v. 

'■  •'.  ]a&n«  c«in«kidod  by:  an  aibi- 
ttatiM  as  to  ihe  ji^onaJ  eAate 
on^f red  into  between  her  mother 
and  her  ^th^r'^)p^t%er^in  trade, 
relative  to  dealings  in  trade. 
(HeiNK^r  *•  Wcfter^.) .  ,  79 
A  decree  iva^e  a^^ft  m  in- 
fants Isuftlefsii^rd^fterageau 
uin^d.  (Williams  v.  WiUiaaas.) 
lOI 

3^^Jhy.  t«f/fr,.gr4fH©d .  figainft 

lk)tfinant  for.  lijfe  iiaviAg  ^  iflTue, 

thpqgh 
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thgugh  bai  thirty  years  old. 
CHoroer  v.  Popham.)  Page  8 
Perpetual  Injunftioa  granted 
iigaiDft  a  verdiA  found  in  favour 
of  a  co-heirefs  at  law;  a  will  of 
the  anceftor  appearing.  (Wik* 
fon  V.  Story.)  382 

INTEREST. 

It  fetms  intereft  for  motley 
lent,  is  not  demandable  or  pay- 
able during  the  time  of  a  pubUe 
rebellion  in  the  kingdom.  (Kir- 
by  V*  Orni(by.)  134 

Is  recoverable  in  Equity  for 
money  depofited,  though  no  fe- 
curity  be  given  for  it.  <Cole  ii. 
Godfrey.)     -  354 

Intereft  liquidated  on  fpedal- 
ties,  under  a  decree  fliall  be^ 
coma  prindpalf  and  bear  inte- 
reft at  periodical  refts,  Jthough  it 
confirm  the  fund  for  payment  of 
fimple  contradk  creditors.  (Ba* 
ker  V.  Auftin.)  405 

INTERROGATORIES. 

Where  leave  is  given  to  addt 
an  interrogatory  for  one  pari 
poTe^  it  fiidl  not  be  extended  to 
another.    (Dormer  v.  Bmie.) 

:';i^8. 

ISSUES. 

Three  difierent  i/Tues  direfted 
by  Chancery^  to  try  whether  a 
bond  paid  or  not.  (Brown  v. 
Bradford.)  8 

Direfted  on-  ^  bill  founded 
on  prefcriptioni  (Dean  and 
Chap,  of  Durham^  V.  Mayor, 
&c.  of  Newcaftle.)  18 

Refiifed  to  be  direAed  to  try 
a  cnftom  to  grind  at  a  mancx- 
mill»  though  Sie  coftom  contro- 


verced.  (Smalhtum  v^  Brayae.) 

Directed,  and  verdift  thereon 
certified  to  be  againft  evidence, 
new  trial  gnmto?,  and  ^me  ver- 
dift  on  the  fame  evideoiee  refaC- 
ed  to  be  fet  aTide.  (WiUiamsv. 
"Williams.)  ^^  100 

Not  direAcd  where  by  the 
aft  of  tlie  piarty  dsfirk^g'lt^  it 
is  become  impoffible^to  have 
it  Qfieqaivocally^  tried  :  As  to  try 
whether  the  doth  of  a  regi- 
ment's clo2ubtDg  "^9  agreeable 
to  the  pattern,  after  the  cloaths 
worn  otw.    XUojd  'v.:  Cardy.) 

'''      '     ^51 

'  Th^Qgh  a  party  •  imprpinieot^ 

If  Mider  ahl  Ufiie  at  law  as  td 

one  fnbftantivrfaft^  he  may  not- 

witbftanding  put  bis  cafe  on  a 

A&r^it  ground  by  a  bill  la 

Equity.    XTidcdfflbev.Cbohn^ 

ky.)  •  166 

Ifluedirefted  to  tnr  whether 
a  ^teed  was  rafed  after  it  had 
been  execmid  or  before^  Found 
ndM  afkti  decree  thereon  x-^ 
Tlyn  appeal — ^and  new  trial"-* 
found  rafed  hekn.  New  trial 
on  pedtion,  fotmd  raied  U^ 
firt\  then  the  decree  affirmed. 
(Thwaites  v.  Deye.)  179 

When  in  a  mortgage  caufe  it 
was  difputed  how  die  moctgage 
money  made  dp,  viz.  whether 
one  fum  did  not  tnolode  ano- 
ther, an  iflue  was  dicefted  to  af* 
certain  the  matter,  (^owe  v. 
Cockayne.)  310 

After  a  party  hasfiibmitted  to 
try  certkin  iflues  agreed  on  at 
the  hearing,  he  ihsil  not  com- 
plain that  thefe  iffiies  were  im- 
proper.   (Defpardn.  Ormfby.) 

JUDGMENT. 
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JiUDGMEHT. 

Where  the  judges  arc  equal- 
ly divided  in  opiDion  ob  a  writ 
of  error^  the  former  judgment 
Aands.  (Dightoa  v.  Grenville.) 
Page  66 

LANDLORD  and  TE^ 
NANT. 

Tenants  who  hold  over  their 
terms,  not  to  be  permitted  to 
£et  up  a  title  in  any  other  perfon 
again  ft  their  landlord,  whofe 
title  by  tlieir  leafe  they  had  ac- 
knowledged and  held  under. 
(Haodeock  vt  Shean. )  1 22 

MARRIAGE. 

ipeviie  la  truft  for  E.  in  cal^ 
ilie  within  three  years  mafry  G. 
for  her  Hfe,  remainder  to  her 
fons  by  G.  in  tail-male,  and  for 
want  of  fuch  iflue,  or  in  cafe 
the.  marriage  (hould  not  take  ef- 
fe^  within  iaid  three  years,  in 
truft  for  F.  If  the  marriage  do 
not  t2^e  effefij  no  matter  how 
prevented,  jB.  will  have  but  an 
eflate  for  her  life,  and  jf^  the 
inheritance  in  tail-male.  (Bertie 
V.  liO^jd  Falkland*)  10 

Att^cles  ii;ititlcd^  •*  Articles 
"  agreed  op  the  6|h  of  March, 
*y  J 672,  in  order  to.a  contraft. 
*•  %o  .be  fpeedily  had  ictwecn 
^^  yoiing  &.  and  M*  for  a  mar- 
**  riflge  to  be  fplj^lmpized  W 
«'  tween  them  ih  t6.78 ;"  ilh- 
porting  to.  be  for  a  fettlement 
without  pover  of  revocation, 
. ,  are  ipecincally  executed  by  a'fct- 
tlciQent,, afterwards'  previous  to 
tne^niarriage,  with  power  ^f  ce- 


vocadon ;  and  no  further  execu*^ 
tion  will  be  decreed.  (Mathcw 
V.  Philips.)  Page  347 

MASTJERAyfD  SERrAiJT. 

A  fervant  by  his  mafter^s  or- 
ders feifes  A^s.  property,  worth 
2360/.  and  delivers  it  over  to  his 
mafter,  and  has  700/.  of  it  for 
his  fervice.  A.  recovers  the 
whole  againft  the  fervant;  he 
fliall  not  abate  the  700/.  paid  hiin 
for  his  fervice.  (African  Com- 
pany V.  Dockwra.)  327 

MESNE   RATES. 

Tho'  an  aftion  of  trefpafs  for 
mefne  profits  be  a  coniequencc 
of  a  recovery  in  ejeftment,  yet 
if  pending  an  aAion  for  mefne 
rates,  the  defendant  in  .ejefb- 
ment  recover  in  an  eje£lment 
brought  by  him,  a  Court  of 
£<]uity  on  a.bill  brought  for  the 
purpofe,  ihall  injoin  againft  pro* 
ceeding  in  that  a^ion.  (Parker 
V.  Stillingfleet.)  337 

MONET. 

A  wife's  portion  agreed  to  be 
ifivefted  in  the  purchafe  of  lands, 
is  laid  out  by  the  hufband  on  a 
mortgage,  yet,  after  his  death» 
.  confidcred  merely  as  his  perfon- 
al  eftatc.  (Farrcl  v.  White.)  146 

'    M  6  jRT  G  AG  E. 

Mortgage  from  a  guardian's 
hufband,  ihaU  account  with  the^ 
minor,  as  the  guardian  himfelf 
fhould  haye  done.    (Peyton  v. 
firayne.)  42 

I  i  A.  articles 
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A^  articles  to  fell  his  eftate  to 
B.  for  10,500/.  and  that  C.  A*% 
brother,  fliould  take  a  leafe  of 
part  of  the  land  for  tea  years  at 
345/.  rent,  aod  A. .  be  bound 
2000/.  for  payment  of  it :  B. 
pays  4500/.  of  the  purchafe 
money,  and  mortgages  back  to 
fecure  the  6ooo/«  refidue.  On 
a  bill  by  B.  to  redeem,  and  a 
crofs  bill  by  A.  to  foreclofe, 
A.  decreed  to  ftand  in  the 
plac<  of  C  as  to  the  rent. — 
(Doughty  V.  Cotton.)    JPage  85 

Money  paid  to  the  mort- 
gagee's fcrivener  is  a  good 
payment.    (Sharp  v.  Thomas.) 

224 

A.  owes  B.  money,  and  writes 
him  a  note  that  he  will  mortgage 
certain  lan^s  to  him  for  his  fe- 
curity.  A.  dies  before  any  mort- 
gage executed.  The  lands  fo 
agreed  to  be  mortgaged,  ft  all  be 
considered  as  aflets  applicable  to 
pay  B.  before  any  other  creditor 
of  A.  (Shepherd  v.  Kent.)  253 

A  mortgagee  in  pbfleffion,  is 
accountable  not  only  for  what 
he  aftually  receives, bin  for  what 
without  his  wilful  default  he 
may  have  received.  (Rowe  v. 
Cockayne.)  312 

NE  EXEAT  REGNO. 

Security  given  on  a  writ  of 
ne  Exeat  Re^no,  to  be  vacated 
and  difcharged  iipon  a  decree 
paffing  in  favour  of  the  party. 
(Parker  v.  Burroughs.)       262 

,       0  A  TE  S.     '     ' 

Doftor  TiVtf>— -Some  account 
oChiai,  2t52* 


OFFICE. 

An  office  which  is  a  freehold 
cannot  be  appointed  to  during 
pleafure,  but  during  good  beha- 
viour. (Owen  V.  Saunders.) 
Page  70 

An  office  of  freehold  may  be 
appointed  to  by  parol,  and  an 
imperfeA  prior  appointment  by 
deed,  will  not  vitiate  or  aSefi 
it.    (Owen  v.  Saunders.)       73 

The  efcape  of  prifoners  a 
ground  of  forfeiture  of  the  of- 
fice of  Warden  of  *e  Fleet. 
The  Queen  v.  Ford.)  322 

PAROL   AGREEMENT. 

B.  in  confideration  of  a  paroi 
agreement  vdth  A.  for  a  leaie 
of  ^ound,  pulled  down  divers 
old  houfes,  and  built  many 
new,  and  afted  uniformly  as 
owner;  and  J?.,  made  lea(es, 
and  received  the  rents.  A.  m 
his  laft  ficknefs,^  bade  B.  have 
leafcs  prepared  according  to  the 
agreement,  and  a  precedent 
which  he  gave  him,  which  was 
done  }  but  the  leafes  not  execut- 
ed on  account  of  fome  miftake 
in  them,  and  A.  died.  Tho' 
this  agreement  was  not  originally 
reduced  to  writing,  yet  being  fo 
far  materially  ex^ecuted  on  £'s 
part,  it  ought  to  be  reciprocallv 
performed  on  the  other :  Equi- 
ty will  decree  it  according  to  the 
leafes  fo  prepared.  (Lefter  v. 
Foxcroft.)'   "  108 

An  agreement  recited  in  a 
writing,  and  in  part  executed, 
is  not  a  parol  agreement,  nor 
within  the  ftate  of  frauds.  (Pnfc 
•i;.  Button.)*"  246 

PARTIES, 
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PARTIES. 

Waat  of  proper  parties  in  the 
cxriginal  caufe  is  good  ground  of 
appeal ;  but  the  party  appealing 
oa  that  ground^  muft  procure 
the  anfwer  of  the  party  whom 
he  (hews  to  be  necertary.  (Han- 
cock v.  Sheen.)  Page  122 

Where  it  is  alledged  that  the 
perfbn  making  the  conveyance 
was  but  tenant  for  life,  with  re- 
mainder in  tail  to  another,  the 
alledged  remainder-man  muil  be 
a  party  to  any  bill  in  which  that 
queftion  is  agitated.  (Hancock 
V.  Shaen.)  122 

The  captain  of  a  (hip  of  war 
is  fent  out  to  affift  the  African 
company,  and  he  feifes  jf%  fliip 
and  cargo,  and  delivers  them  to 
the  company,  who  confifcate 
them.  A.  afterwards  recovers 
the  full  value  againft  the  capr 
tain  in  an  action  of  trover;  the 
capt^Q  brings  a  bill  againft  the 
company  to  be  reimburfed — the 
company  ibaU  not  complain  that 
they  were  not  parties  in  the  ac- 
tion at  law;  nor  that  B.  who 
owned  part  of  the  cargo,  was 
not  a  party  in  Equity:  (African 
Company  v.  Dockwra.)      327 

PARTNERSHIP. 

Cov:epant  in  articles  of  part- 
nerOiipthat  the  furviving  part- 
ners ihould  fave  the  executors 
of  the  partner  dying  from  the 
partnerfliip  debts,  and  take  no 
advantage  of  furyivorlhip,  and 
ihould  one  month  after  the  death 
of  any  partner,  render  an  ac- 
count in  writing  of  the  ftock  in 
trade  to  his  executors:    Tl)e 


plain  ineanidg  of  this  agreement 
is.  to  entitle  the  executors  of  the 
partner  dying    to  an    account, 
within  a  month,  whilft  matters, 
are  frefli  in  memory:  But  an 
account  delivered    accordingly^' 
and  not  objeAed  to  Mrithin  a 
reafonable  time,fliaU  on  any  fub* 
fequent  difpute  be  confidered  as 
a    ftated    account.    ( Morris, t;. 
Harrifon.)  Page  157 

Articles  of  partncrfliip  are 
entered  into  between  A.  B.  C» 
and  D.  and  recite  that  each  had 
paid  his  full  proportion  of  the 
ftock,  though  Z>,  only  had  re- 
ally paid  any^  but  was  impofed 
on  by  the  others  to  believe  each  . 
had;  and  was  alfo  ieduced  to. 
write  letters,  approving  of  their 
conduft  in  the  partncrfliip.  The 
fraud  being  difcovered,  the  other 
partners  decreed  to  re-pay  2>. 
his  whole  ftock  and  intereft,  and 
he  not  concluded. by  his  own 
fignature  and  letters.  (Pillans  v. 
Harknefs.)  44:^ 

P  A  r  M  E  N  T. 

Money  paid  to  the  fcrivener 
of  the  mortgagee,  is  a  good 
payment.  (Sharp  v.  Thomas.) 

224 

PERSONAL  ESTATE. 

The  property  of  houfehold 
goods  and  plate  being  on  the 
marriage  of  the  owner  vefted  in 
truftees,  to   permit  her  to  ufe 
them  during  her  life,  and  after 
her  death  to-  deliver  them  over 
to  the  pcrfons  who  ihoqld.  then.  ^ 
be  entitled  to  the  tri^ft  of  the  ] 
dwelling-houfe,  according  to  H-  ^ 
mitati^as  th^^of  in  a  fep^ate, 
I  i  2  iced 
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dccd>-Thoagh  the  trufts  of 
the  boufe  cannot  take  effeft,  yet 
die  peribns  named  in  that  limi- 
tation fhall  be  indtied  to  the 
goods.   (Stokes  v.  Clarke.) 

Page  19a 

PLEA. 

Where  a  troftee's  hufband  on 
a  (nit  inftituted  by  him  againft 
an  infant^  ceftui  que  truft,  and 
alio  in  the  infantas  name  agalofi 
himfelfy  procures  accounts  to  be 
decreed  4  and  a  balance  ftruck 
due  to  him,  and  then  mortgages 
that  balance, .  and  other  property 
to  a  Ilranger,  the  mortgagee 
(hall  not  plead  that  account  fo 
decreed  to  a  bill  brought  after- 
wards by  the  infant  for  a  gene- 
ral account,  fnggelling  fraud. 
(Peyton  v.  Browne.)  /^^ 

PORTIONS. 

\A.  conreyed  his  effefts  in  truft 
in  failure  of  i0ue  m^le  to  ralfe 
5000/.  for  daughters,  payable 
at  eighteen  or  n^arriage,  and 
having  ifTue  a  fon  and  daughter, 
and  reco]le£liug  that  theprovifl. 
on  for  daughters  by  the  former 
fettlem.ent  was  only  in  failu;:e  of 
iflue  male,  executes  a  new  fet- 
tlement,  and  conveys  the  lands 
to  the  fame  truftecs  to  raife 
5000/-  for  daughters,  payable 
at  fixteen  or  marriage, and  died; 
the  fon  alfo  died  under  age,  and 
the  daughter  died  after  eighteen, 
having  by  a  nuncupfative  w,ill 
giv^  «•  all  in  hef  power  tp  her 
mother.**  One  5000/.  only  (hall 
be  r^ed ;  and  that  5000A  *fhall 
be  raled  notwxthftan4iiig  the  cA 


tate  defcended  upon  the  dangh^ 
ter.  (Thomas  v.  Kemeys.) 

Page  112 
A.  has  three  daughters,  and 
is  indebted  to  M.  his  moth^^kt- 
law,  1400/.  which  (he  releafes, 
provided  he  add  500^  a^piece  to 
his  daughter's  fortunes ;  he^  by 
his  will,  leaves  each  dat^hter 
3300/.  winch  exceeds  their  for- 
time  above  500/.  but  takes  no 
notice  of  the  1400/.  The  lega- 
cy is  a  fatisfaAion  for  II's 
bounty.   (Haflel  v.  KnatchbuB.) 

30s 
POWER. 

■Teftator  direAs  executors  to 
make  up  fee  farm  reat«,  which 
amounted  to  i  %6l.  6s.  8</& — 300/. 
and  to  permit  his  daughter  S. 
to  receive  both  during  her  life, 
charged  with  fnch  fum  as  (he 
(houM  appoint ;  and  for  want  of 
fuch  appointment,  truftees  to 
convey  to  T.  fon  df  &  for  Mt, 
and  his  ions  in^  taili-male,  re- 
mainder to  all  the  foDS  of  S.  in 
taiKmale,  remainder  to  tefta- 
tor's  right  heirs.r-The  power 
of  her  charging  is  only  for  the 
benefit  of  her  children,  and 
muft  be  reftrained  to  the  fiune 
perfqns  to  whom  the  eftate  was 
limited :  And  &  on  the  pre*- 
fumptio.n  of  fuch  power  to 
charge,  cannot  difcharge  the  ex- 
ecutors from  the  truft  to  pur* 
chare ;  and  if  (he  do,  they  will 
after  her  death  be  compelled  to 
purchafe,  and  fettle  according 
to  the  wUl.    (Berkley  v.  Cope.) 

PRjtCTiGK 

Where  there  is  Teai<m  to  i%& 
pcft 
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p€£k  that  the  plaintifF  is  a  MU 
tiotts  perfooi  and  fet  up  by  ftny 
of  the  pdities  to  have  former 
proceedings  •  ravelled  into,  the 
Chancellor  will  direft  it  to  be 
referred  to  a  Mafter,  to  inquire 
at  whole  iaftance  the  bill  is 
iMTOught^  and  the^  parties  and  fb- 
iidtor  (hall  be  e^camined  on  in- 
terrogatorics*  (Doughty  v.  Cot- 
ton*)  Page  Ss 

PREEMPTION, 

'When  a  right  of  preemption 
of'  an  cflate  is  given  by  deed  or 
will  to  one  chUd,  on  paying  a 
certain  fum  within  a  limited 
tlme^  if  not'paid  within  the  time 
the  right  is  forfeited  for  ever. 
(Woodman  v.  Willoughby.)  ^74 

PRESCRIPTION. 

Oa  a  bill  in  Equity  by  a  cor- 
poration, founded  on  a  preferip- 
tio&j  complaining  of  an  en- 
croachment, the  Court  will  di- 
reft  iffaes  to  try  the  right,  and 
alio  the  prejudice.  (Dean  and 
Chapter  of  Durham  v.  Mayor, 
&c.  of  Newcaftlc.)  18 

A.  has  a  mill  in  S.  to  which 
he  claims  moulture  by  'prefcrip- 
tion,  and  pulls  it  down,  .and 
builds  another  fome  didance 
from  it.  The  prefcription  is  dc- 
flroyed  in  law,  and  A.  can  have 
no  relief  iii  Equity  for  the  moul- 
ture. (Pierfon  v.  Miles.)      263 

PURCHASER   wthout 

Notice.  . 

If  00  a  pfca  of  purchafer  with- 
oiu.  notice^  an  ifloe  be  direfted 


and  found  againft  the  plea,  the 
defendant  will  be  decreed  to  re- 
convey  on  being  paid  his  money, 
or  to  pay  the  creditors  by  whom 
the  bill  is  brought:  and  accounts 
fettled  between  them,  and  the 
common  debtor  fhaU  not  be  ra- 
velled into.  (Lewes  v.  Field- 
ing.) Page  361 

A.  having  a  debenture  for  for- 
feited lands,  agrees  with  B.  on 
certain  terms  to  fell  the  whole 
for  a  certain  fum,  and  a  con- 
veyance accordingly,  but  rhc 
whole  money  not  being. paid, 
takes  back  a  conveyance  of  fo 
much  as  (hould  be  iecurity  for 
the  difference.  B.  paffes  patent 
for  the  whole,  and  mortgages 
to  C.  who  has  no  notice  of  jfs 
title  to  the  part.  A\  (hall  not 
be  relieved  againft  C.  (Perry  v. 
Mervyn.)  375 

Otherwife,  where  the  lands 
remain  in  the  family  of  the  frau- 
dulent patentee,  though  the  heir 
claim  to  be  a  purchafcr  under  a 
faihily  fettlement  (Shee  v.  Law- 
lefs.)  450 

REBELLION: 

Itfeems  that  arrears  of  inte- 
reft,  annuity,  rent,  or  jointure, 
which  accrue  iii  a  time  of  open 
rebellion,  are  not  recoverable 
under  a  bill  in  Equity.  (Kirby  ' 
V.  Ormfby.)  134 

RECORDS. 

The  Court  of  Exchequer 
made  an  order  for  filing  an  an- 
cient record  ^^hich  had  been 
many  years  off  the  file,  by  which 
means  iiich  record  would  be« 

come 
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Gome  evIdeDC«.  A*  conceiving 
himfelf  aggrieved,  appealed  to 
the  Lords,  who  ordered  that 
the  alledged  roll  ftiould  be 
brought  into  their  houie;  and 
diieftcd  an  iffuc  to  try  whether 
thefe  parchments  were  the  per* 
fe6l,  unalteredi  exaA,  and  en- 
tire commiffion  originally  filed, 
and  that  until  fuch  iflfue  tried 
they  (hould  not  be  evidence  in 
any  court  whatfoever.  (Lord 
Wharton  v.  Squire,)    Page  270 

REVENUK 

A  merchant  importer  indtled 
to  certain  allowances  on  the 
King's  dattes  under  an  aft  of 
Parliament,  accepts  of  a  kfs  aU 
lowance  affixed  by  the  Commif- 
iioners'  of  Cuftoms,  with  the 
confent  of  the  merchants  in  ge- 
neral ;  He  cannot  afterwards 
claim  the  ftatutable  allowance. 
(JeiFerys  v.  Attorney  General.) 

202 

Where  a  difcount  of  5/.  per 
cent,  is  allowed  to  the  merchant 
on  importation  duties,  for  prompt 
payment,  by  one  aft  of  Parlia- 
ment, and  a  fubfequent  aft  of  new 
impoft  doubles  the  duties,  and  al- 
lows loL  per  cent,  difcount  for 
prompt  payment,  to  be  collefted 
and  paid  in  the  fame  manner,  and 
with  fuch  advantages  as  in  the 
former  aft :  This  does  not  in- 
titie  the  merchant  to  the  5/.  and 
alfo  to  the  10/.  per  cent,  dif- 
count, but  to  the  latter  only. 
(vSanders  v.  Shaw.)  295 

REVIEW.     Bill  of 

'  On  an  appeal  from  the  difmif- 


fal  of  a  bill  of  review,  no  ob- 
jeftion  can  b«  made  to  the  jus- 
tice of  the  decree,  which  was 
not  ailigned  for  error  in  the  bijj 
of  review.     Objeftioqs  to   the 
Mafter's  report  are  no  grounds 
for  a  bill  of  review  ;  Every  er- 
ror ailigned  againft  a  decree  by 
a  bill  of  review,  ought  to  ap- 
pear in  the  record  itfelf.   (Wat- 
kins  V.  Price.^  Pag^  389 

SATISFACTION. 

A.  indebted  by  bond  X.0B.60L 
many  years  after  by  his  will 
leaves  her  an  annuity  of  15/. 
This  annnity  is  not  a  fatisfaftioo 
of  the  bond  debt.  (Tates  v. 
I^ewis.)  l^^ 

A.  has  three  daughters,  and 
owes^.  1400/.  which  (he  re- 
ieafes  if  he  will  add  500/.  each 
to  his  daughters  fortunes:  He 
leaves  each  by  will  5300A  which 
exceeds  their  portion  above  500/. 
but  fays  nothing  of  the  1400/. 
This  is  a  fatis^ftion  fcfr  their 
(hare  of  that  money*  (Haflelv. 
Knatchbull.)  305 

TAIL. 

The  remainder-man  in  tail 
muft  be  made  a  party  to  abillia 
which  the  validity  of  a  convey- 
ance by  the  tenant  for  life  is 
queftioned.  (Hancock  v.  Shaeo.) 

122 
TRIAL.    New. 

If  the  party  fuffer  evidence  to 
go  to  the  jury,  (though  not 
ftriftly  admihable)  he  fhall  not 
make  that  a  ground  for  a  new 
trial.  (Tilfley  v.  Wright.)  33 
Km 
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After  four  trials  at  law,  whc- 
^Her  a  bond  forged  or  not ; — on 
the  firft,  a  verdift  for  the  bond ; 
fecond,  plaintiff  nonfuited  upon 
fxiU  evidence;  third,  a  nonfult 
but  not  on  the  merits ;  fourth,  a 
verdift  for  the  bond — and  there- 
upon a  bill  brought  by  the  ad- 
uimiftrator  of  the  fuppoled  ob- 
ligor difmiiled.  The  Lords,  on 
an  appeal,  directed  a  new  trial, 
^cbtt  V.  Hilton.)         Page  3 1 8 


^c 


TROVER. 


•Trover  lies  againft  a  navy 
captain  for  a  fhip  and  cargo  feifed 
1>y  him,  under  a  commiilion  frpm 
the  King  to  aiEft  the  African 
C!ompany,  their  charter  being  a 
monopoly,  and  illegal.  (Afri- 
can Company  v.  Dockwra.)  327 

TRUST. 

A.  poflTefled  of  aieafehold  in- 
tereft  in  lands,  under  the  See  of 
Whales,  for  three  lives,  of  which 
Am  himfelf  is  the  laft,  dies,  leav- 
ing B.  guardian  to  his  children. 
J?,  renews  the  leafe  with  the 
Biihop,  and  pays  her  own  mo- 
ney for  the  fine»  and  nominates 
the  lives  of  Ah  children,  and 
fo  continues  to  renew  during  her 
life.  Thefe  renewals  are  not  a 
truil  for  the  children  of  A,  but 
B*  may  difpofe  of  the  lands  at 
her  pleafure.  (Earl  Sandwich  t/. 
Earl  Litchfield.)  loi 

Truft  terms  for  raifing  por- 
tions,for  daughters,  are  not  dif- 
eharged  by  the  inheritance  de- 
iccnding  upon  a  daughter.  (Tho- 
mais  V.  Kemys.JL  112 

A  leafe  of  diorch  lands  for 


the  lives  of  A.  B.  and  C.  is  on 
the  marriage  of  ^.  with  D.  and 
with  his  confcnt  conveyed  to 
truftees  to  permit  A.  to  receive 
the  rents  during  her  life,  and 
her  children  after  her  death  ;  re- 
mainder to  E.  and  his  children : 
B.  and  C.  die  in  Ah  life-time, 
and  then  A.  after  whofe  death 
J),  obtains  a  renewal  of  the 
leafe  in  his  own  name:  This 
renewal  is  not  a  truft  for  E.  but 
belongs  wholly  to  D.  (Stokes  v. 
Clarke.)  Page  192 

A  corporation  being  appoint- 
ed truftees  of  a  fund  for  charit- 
able purpofes,  if  the  fund  in- 
creafe  by  time,  the  increafe  is 
alio  applicable  to  the  augmenta- 
tion of  the  charities.  ^Attorney 
General  v.  Mayor  ot  Coven- 
try.) 280 

A.  pafles  patent  in  his  own 
natne  on  a  decree  of  innocence 
for  forfeited  lands,  which  had 
on  his  own  marriage  with  the 
daughter  of  B.  been  fettled  on 
the  ifTue.  of  that  marriage,  as 
the  eftate  of  B.  and  dies,  Ijsav- 
ing  D.  his  only  daughter  by  the 
firft,  and  C.  his  fon  by  a  fecond 
marriage,  who  gets  poffeffed 
of  thefe  lands,  claiming  them 
as  heir  to  A.  the  patentee.  De- 
creed that  A.  was  truftee  for  his 
daughter,  and  C  to  convey  ac- 
cwdingly.   (Pilley  v.  Madden.) 

266 

A.  executor,  declines  to  aft 
in  a  truft  committed  to  him  by 
the  teftator,  procures  his  co- 
executors  and  ceftui  que  truft  to 
join  in  a  leafe  of  iron  works  and 
woods  to  J.  S.  from  whom  he 
afterwards  takes  an  affigofiient. 
This  alignment  frauduli^nt,  and 
a  tryft 
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a  tmd  for  the  original  ceflui  que 
trufl,  and  A.  (lull  be  accounta- 
ble for  the  full  profits,  aadfhali 
not  have  an  allowance  which 
"was  appointed  for  him  by  the 
teftator,  in  cale  he  managed  the 
works  for  his  children'^  benefit.) 
(Defpard  v.  Ormfby.)  Page^g^ 

TR  USTEES. 

Cannot  accept  a  diicharge  of 
a  truft  to  purchafe  land^  to  be 
fettled  on  the  fons  of  iS".  in  tail, 
from  S.  who  is  to  be  tenant  for 
life  of  the  lands  to  be  purchaf- 
cd,  if  they  do  they  ihall  make 
it  good  of  their  ow.n  eftat^ 
after  her  death.  (Berkley  v. 
Cope.)  39 

T  rr  H  E  S. 

Where  a  modus  of  20/.  was 
iet  up  by  the  pariftiioner,  and 
the  parfon  had  entered  into  9 
fpecial  agreement  to  accept  of 
that  compofitiooi  and  had  for^ 
many  years  given  a  receipt  ac- 
cordingly ;  and  had  alfo  entered 
into  an  agreement  to  be  paid 
moreover  lo/.  yearly;  on  a 
bill  filed  by  the  parfon  to  be  de- 
creed to  thetythesgenerallyjthe 
Court  of  Exchequer  difmifled 
his  billy  and  held  him  to  bis  a- 
greement;  but  the  Lords  re- 
verfed  the  decree,  and  ordered 
the  Court  oi' Exchequer  to  hear 
the  caufe,  as  to  the  right  of 
the  tythes,  notwithftanding  the 
.  ae:reement;;  and  the  Court  of 
^  Exchequer  having,  on  the  far- 
ther hearing,  dircAed  iifues  to 
try  the  vali^ty  dF  the  modus ; 
and  whether  part  of  the  la&ds 


parol  of  t|ie  pari(h :  The  Lords, 
on  a  further  appeal,  affirmed  that 
decree.  (Dent  t;.  Buck.) 

Page  182 
Where  the  parilhioner  ioQfb 
on  a  modus,  and  it  appears  that 
the  parifhioners  had  uAially  paid 
differently,  the  alledged  modus 
will  be  difregarded,  and  he  de- 
creed to  account  for  his  tythes 
in  kind  ^  and  where  the  matter 
is  plain,  the  Court  ^ill  not  di- 
reA  the  modus  to  be  tried  at 
law.   (Charlton  v.  Bayly.)^  206 

WASTE. 

TenaBt  for  life  having  no  if- 
fue,  though  b^t  thirty  years  clef, 
reftrained  by  injun£lion  from 
committing  wafte.  (Horner  v. 
Popham.)  8 

WIFE. 

Her  provifioa  (an  anouityl  fet* 
tied  payable  out  of  a  real  eitate, 
decreed  a  charge  upon  the  per- 
ibnal  eftatc,  becaufe  the  real 
failed.  (Griffith  v.  Anvill.)    52 

WILL. 

Leave  may  be  granted  to  add 
an  interrogatory  touching  the 
difcourfes  of  the  defendant  (who 
drew  the  will)  concerning  the 
will,  but  never  touching  the  tef- 
tator's  difcourfes;  for  parol  proof 
ought  not  to  be  admitted  to  al- 
ter the  conftrojEtion  of  a  written 
will.  (Dormer  v.  Bertie.)     128 

Deviie  to  all  his  grand-chil- 
dren and  great  grand-children 
who  ihould  be  living. within  two 
year;  after  \m  degeaie :  Parol 
wdeoce 


A  Table  of  the  Principal  Matters. 


evidence  admitted  t^hattefliator  did 
aot  intend  any  fuch,  who  ihouid 
'  be  born  vritbin  two  years  after 
death.  (Trelawny  v.  Molef- 
worth.)  Page  163 

WINDOWS. 

Safti  windows,  orcrown  glafs, 
not  known  in  England  in  1^83. 

414 
WITNESS. 

A.  brought  a  written  order 


from  B.  to  C.  for  200/.  which 
B.  alledged  he  paid  him  accord- 
ingly in  a£tual  ca(h,  and  for 
which  C  figned  a  receipt.  In 
a  fuit  between  A.  and  B.  rela- 
tive to  this  200/.  C*  is  a  good 
witnefs  to  prove  he  never  re- 
ceived the  money,  notwithftand- 
ing  his  own  receipt;  becaufe, 
fwear  which  way  he  will,  he 
makes  Inmfelf  debtor  _to  one 
of  the  parties,  (Oldbury  v. 
Wynne,)  P^g^9\ 
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